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CASES ARGUED AND DETERMINED 


At Sune Term, 1959, 





BREWER vs. THORP. 


[ACTION FOR RECOVERY OF RENT.] 


1. Zmplied renewal of lease.—If a tenant holds over after the expiration of the 
lease, the law implies that he still holds under the terms of his original 
lease ; but this principle does not authorize an implied renewal of the 
liability of the tenant’s surety, who signed the lease with his principal, 
although the lease reserved to the tenant the privilege of retaining the 
premises as long as he wished. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapter. 


Tus action was brought by Edward R. Thorp, against 
Mrs. Hannah Sughi, to recover the sum of $150, alleged 
to be due from the defendant for the rent of a house in 
the city of Mobile, from the 1st November, 1857, to the 
Ist February, 1858; and the name of Charles Brewer 
was afterwards added as a defendant. The defendants 
pleaded, in short by consent, “ 1st, the general issue; 2d, 
payment; 3d, set-off; and, 4th, tender of the balance 
due.’ It appeared from the evidence adduced on the 
trial, as the same is set out in the bill of exceptions, that 
Mrs. Sughi went into the possession of the premises, in 
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1855, under a lease from the plaintiff, of which the follow- 
ing is a copy: 

“This indenture, made this 28th July, 1855, between 
Edward R. Thorp, of the city of Mobile and State of Ala- 
bama, of the first part, and Mrs. H. Sughi, of the second 
part, witnesseth,” &c. (The material stipulations of ‘the 
lease are, that the premises are leased to Mrs. Sughi, for 
the term of one year from the 1st November, 1855, at an 
annual rent of $600, payable quarterly; that the house 
‘is to be furnished with gas, and painted all over, to the 
satisfaction of Mrs. Sughi, and she has the privilege to 
retain the same house, at the same,rent yearly, for as 
many years as she may wish.’”’) ‘In witness whereof, the 
parties to these presents have hereunto set their hands, 
and affixed their seals, the day and date above written.” 

(Signed.) E. R. THorps, [SEAL. ] 
H. Svueut, [SEAt. ] 
C. Brewer, [SEAL. ] 

It appeared that the defendant Brewer was the brother- 
in-law of Mrs. Sughi, and signed the lease at her request ; 
that Mrs. Sughi continued in the occupation of the 
premises from the Ist November, 1855, until the 23d 
March, 1858 ; and that no new contract was made between 
her and the plaintiff after the expiration of the first year 
of her tenancy. The defendants requested the following 
charges to the jury: 

‘1. That the jury cannot, in the absence of any other 
proof of Brewer's liability than the written lease, find a 
verdict against him. 

“2. That Brewer’s liability on the lease terminated on 
the 1st November, 1856; and if there is no other evidence 
of his liability, they must find a verdict in his favor. 

“3. That Brewer was a mere surety on the lease ending 
in November, 1856; and his liability thereon then term- 
inated, if the rent for that year was paid in full.’ 

The refusal of these several charges is assigned as 


error. 


F. 8. Biount, for appellant. 
OveERALL & Movtton, contra. 







a Mm eee a 


JUNE TERM, 1859. 11 


Brewer v. Thorp. 


A. J. WALKER, C. J.—A written instrument was 
entered into, in July, 1855, which purports to be a bipar- 
tite indenture, between the plaintiff (Thorp) and one of 
the defendants (Sughi.) . By this indenture, Thorp leases 
to Sughi the premises described, for one year from the 
first of November, 1855, and stipulates to paint the house 
and supply it with gas, and that Sughi should have the 
privilege of retaining the premises, at the same rent, for 
as many years as she might wish. Sughi, on her part, 
stipulates to pay $600 rent, in quarterly installments of 
$150. The indenture is subscribed by Thorp, Sughi, and 
C. Brewer. Sughioccupied the premises from November, 
1855, to the 28d March, 1858—a period of two years and 
nearly five months. The plaintiff seeks to recover the 
rent due for the occupation of the premises after the 
expiration of the second year. The most material ques- 
tion of the case is, whether Brewer is responsible for the 
rent sought to be recovered in this action, and which 
accrued after the first of November, 1857. 

From the face of the writing itself, it would be difficult 
to tell what obligation Brewer took on himself by sub- 
scribing it. The inference would, perhaps, be clear, that 
Brewer stood in the attitude of a surety for the payment 
of the rent, if there were, as in the case of Magee v. Fisher, 
8 Ala. 320, no stipulations to be performed. But the 
instrument here contains a stipulation by the lessor to 
paint the house and supply gas, and allow the privilege 
of indefinite renewals of the lease, as well asa stipulation 
by the lessee for the payment of the rent; and hence 
there is room for doubt, as to whether Brewer stands as 
surety for the lessor or the lessee, or whether the instru- 
ment is void as to him for uncertainty. But we shall not 
undertake to solve the doubt as to the construction of the 
instrument. We concede, for the purposes of this opin- 
ion, that Brewer was bound with the lessee. If bound 
by the instrument, with the lessee, to the lessor, it could 
only be as a surety; for the instrument shows that Sughi 
was the lessee, and excludes the idea that Brewer was a 

@ joint lessee with her. 
When Sughi held over the second, and a part of the 
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third year, without any new agreement, the law implied 
that the holding was upon the terms of the orig- 
inal lease.—Crommelin v. Thiess, 81 Ala. 412; Ames 
vy. Schuesler & Donnell, 14 Ala. 602; Harkness v. 
Pope, 10 Ala. 495; Smith’s Land. & Ten. 219, 220, 221, 
note 6; Taylor on Land. & Ten. § 57. This principle 
rests upon the presumption from the holding over of the 
lessee, that the parties agree that the tenancy shall be 
upon the terms of the original lease. But the doctrine 
does not go to the extent of maintaining, that the surety 
for the payment of the rent upon the original lease 
remains bound for the rent for every subsequent year of 
- the lessee’s occupancy, without a new obligation on his 
part. It is not an unreasonable presumption, that a ten- 
ant, who holds over, means to pay the same rent which 
he contracted to pay under the expired lease; but it 
would be most unreasonable, to presume from the tenant’s 
holding over that the surety intended to bind himself for 


the rent of a time beyond his contract. Such presump- 
tion would involve the absurdity of implying a contract 
by one man from the conduct of another. 

All the rulings of the court, favoring the proposition 
that Brewer was liable for the money sought to be recov 
ered in this case, were erroneous. 

Judgment reversed, and cause remanded. 





POOL’S HEIRS vs. POOL’S EXECUTOR. 


[CONTEST aS TO VALIDITY OF WILL] 


1. What constitutes undue influence—The refusal of the court to give the several 
charges asked in this case, on the subject of undue influence, tested by the 
rules established by previous decisions, and held correct. / 

2. Abstract charge —An abstract charge is properly refused. 

8. Undue influence mized question of law and fact—Undue influence is not a 
question of fact for the determination of the jury, but a mixed question of 
law and fact ; or, rather, a conclusion of Jaw from facts in proof. 
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4. Charge on sufficiency of evidence as to attestation of will—A charge to the jury»: 
asserting that, ‘if the evidence does not affirmatively show that the sub- 
scribing witnesses to the will signed it in the presence of the testator, but 
only leaves the matter in doubt as to whether they did so attest it, then the 
jury should find against the will,’’—held to have been properly refused. 

5. Emancipation of slaves by will—The case of Atwood’s Heirs v. Beck, 21 Ala. 
590, respecting the validity of a testamentary direction to an exccutor to 
carry slaves to a non-slaveholding State and there emancipate them, re- 
examined and re-afiirmed. 


APPEAL from the Probate Court of Dallas. 


In the matter of the last willand testament of Ephraim 
Pool, deceased, which was propounded for probate by 
George L. Stewart, the exccutor therein named, and con- 

tested by the decedent’s heirs-at-law and distribatocs. 
No formal issue was made up, but, by consent of counsel, 
it was agreed “that any question or issue might be con- 
sidered as duly made and presented, which would test the 
validity of the will or any provision thereof, and that all 
pleading and special issues were waived.” 

The material portions of the will were in the following 
words: “1. I wish all my just debts paid. 2. I will and 
bequeath my slaves, Harriet, Eliza, Laura, Johnand Will, 
to my executor, hereinafter named, in trust that he wil 
take them to Cincinnati, in the State of Ohio, and there 
set them free ; furnishing them, at the same time, some 
permanent and comfortable place of abode. 38. It is my 
will and desire, that within a reasonable time, or as soon 
as can be done after my death, my executor sell all of 
real and personal property not hereinbefore devised to be 
emancipated in Ohio, and a negro boy (Monroe) I give to 
my executor, as a mark of respect for him, for cash ; and 
the proceeds of such sale, after paying all reasonable 

expenses for the transportation of said slaves to Cincin- 
nati, and their settlement there as aforesaid, as well 
reasonable commissions to my executor, to be placed in 
some solvent bank in Cincinnati, for the use of the said 
Harriet, Eliza, Laura, John and Will, during the life o 
the said Harriet; to be drawn upon and checked for by 
said Harriet, as their several and joint necessities may 
require; and after the death of the said Harriet, the said 
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Eliza, Laura, John and Will, or such of them as may be 
then living, or his, her or their heirs or representatives, 
shall receive from said bank, and enjoy the same in equal 
parts. 4. It is my wish that my friend George L. Stew- 
art act as my executor, and I hereby make, constitute and 
appoint him such. In witness whereof,” &c. 

The evidence adduced on the trial, all of which is set 
out in the bill of exceptions, requires no particular notice, 
as the legal questions involved are held to be covered by 
the former decision, in 33 Ala. 145. 

The contestants requested the court, in writing, to 
charge the jury as follows : 

“1, That if they believe from the evidence that the will 
was the result of Pool’s attachment to the slave Harriet 
as his mistress, then undue influence may be presumed 
by them from slight circumstances, and positive proof of 
actual interference on her part is not required, in order 
to authorize them to find against the will. 

“2. That if the will is the result of an undue attach- 
ment on the part of Pool, to his slave Harriet as his 
mistress, and of his adulterous connection with her, and 
not as his slave as such, then such attachment and inter- 
course are sufficient to establish undue influence, and to 
invalidate the will. 

“3. That if the jury believe from the evidence that the 
attachment of Pool to his slave Harriet as his mistress, 
and to the others provided for by the will as his children, 
and not as his slaves, influenced him to make the will, 
then such attachment would be sufficient to raise a rea- 
sonable presumption in the minds of the jury that the will 
was procured by undue influence. 

. “4, That if the jury believe from the evidence that 

Pool made his will out of spite to his brothers and sisters, 
because they would not associate with him on account of 
his living in adulterous intercourse with negro women, 
and, for this cause, bestowed his property on his mistress, 
Harriet, and four of his mulatto children,—this would be 
evidence for the jury to consider whether he was acting 
under such an insane delusion as to his brothers and 
sisters, as would render his will invalid. 
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“5. That if the jury believe from the evidence that 
Pool made his will out of spite to his brothers and sisters, 
because they would not associate with him on account of 
his living in adulterous intercourse with his negro women, 
this would not be, in law, a sufficient reason to exclude 
them from the enjoyment of his property. 

“6, That if the jury believe from the evidence that 
Pool, in making his will, was acting under an undue 
prejudice against his brothers and sisters, because they 
would not associate with him on account of his adulterous 
intercourse with his negro women, then they may look 
to all the circumstances in evidence, to see whether Har- 
riet influenced this prejudice ; and that if they findshe did, 
and that the will was made under this prejudice, and was 
the result of it, then they may infer such undue influence 
as may invalidate the will. 

“7, That if the jury believe from the evidence that 
Pool’s capacity, when he executed the paper offered tor 
probate, was doubtful; and that he was then in a dying 
condition ; and that the will is unnatural in its provisions; 
and that the testator, at the time he made it, was under 
a degrading and unnatural influence, exerted over him 
by some of his slaves, whom he attempted to emancipate 
by his will; and that such influence was exerted over him 
by means of his constant adulterous intercourse with said 
slaves ; and that the will was the result and offspring of 
such intercourse,—then they are authorized to find that 
the will was procured by undue influence, as to those 
provisions which are in favor of such slaves and their 
increase, and to find for the contestants as to those pro- 
visions of the will; and if the entire will was the result of 
such undue influence, they are authorized to find for the 
contestants on the entire will. 

“8, That if the jury should believe from the evidence 
that Pool’s capacity at the time he made the will, looking 
alone at the direct evidence on that subject, was doubtful ; 
yet, if they believe that the will is not consonant with the 
testator’s natural affection, and that it was made but a 
short time before his death, and was the result of a 
degrading and unnatural influence exerted over him by 
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his slaves, or any of them, with whom he lived in adul- 
terous intercourse, then they would be authorized to find 
that the paper offered for probate was not the result of a 
sound and disposing mind on the part of the testator, and, 
consequently, to find in favor of the contestants. 

“9, That the question of undue influence is a question 
of fact, for the jury to determine upon all the evidence 
before them; that it is not necessary that the influence 
should be exerted by any direct means at the time the 
will is executed, but it is sufficient if previously exerted, 
and continued up to the time of the execution of the will; 
that if the jury believe that, from a long adulterous inter- 
course with his slaves, the testator’s natural affections had 
become depraved and perverted, and his mind had become 
thereby impaired, as also by the frequent and excessive 
use of ardent spirits, and that the will was executed while 
he was in his last sickness, and nigh unto death,—then 
they are authorized to infer that a less degree of influence 
would overcome his will, and bias his mind, than if he 
were removed from the operation of such causes. . 

“10. That undue influence, as recognized by the law, 
may be either a proper influence, unduly exerted and 
carried to the extent of moral coercion, or the exertion of 
an improper influence over a testator, until his will yields 
to the force of fear or habit, or loses its power of resist- 
ance against the seductions of vice, or the suggestions or 
improper importunities of a guilty companion in a vicious 
course of conduct ; that a will, made under such influence, 
is not a legal testament; that if the jury believe from all 
the evidence in the case that, by a long adulterous inter- 
course between Pool and his slave Harriet,.she had 
acquired such an influence over him as is set forth in the 
second proposition above stated, and that the will is the 
result of such influence,—then they should find against 
the will, no matter how clear and free from influence his 
mind may have been in other respects, or in regard to 
other matters, and although the evidence may not show 
any direct influence exerted over him by said Harriet. 

“11. That if the evidence does not affirmatively show 
that the subscribing witnesses to the will signed it in the 
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presence of the testator, but only leaves the matter in 
doubt as to whether they did so attest it, then the jury 
should find in favor of the contestants. 

“12. That if the entire will was made for tke sole pur- 
pose of carrying out the bequest, therein contained, of 
freedom to the slaves therein named, then the entire will 
is contrary to law and public policy in this State, and is 
void as a will. 

“13. That the second item of the will is void, and the 
jury should find for the contestants on that item. 

“14, That the third item of the will is void, and the 
jury should find the issues on that item in favor of the 
contestants. 

‘15. That if the fourth item of the will was made only 
for the purpose of carrying out the second and third arti- 
cles, then the same is void, as being opposed to law and 
public policy in this State.” : 

The refusal of these several charges, to which excep- 
tions were reserved, and the rulings of the court on the 
evidence, are now assigned as error. 


Byrp & Morean, for appellant. 
Gro. W. GayYLe, contra. 


STONE, J.—The counsel for appellant have not pressed 
upon our consideration any questions save those raised 
by the refusal of the probate court to give the charges 
numbered 12 to 15, inclusive. Under these circumstances, 
we propose to make but brief allusion to the questions 
not pressed in argument. 

The questions raised on the introduction of evidence, 
were all ruled adversely to the appellant, when this case 
was before this court, at June term, 1858.—See 33 Ala. 
145. 

What amounts to undue influence, which will set aside 
a will, has been frequently asserted, and must be regarded 
as settled in this State.2See Taylor v. Kelly, 31 Ala. 59, 
and authorities therein cited. Under the rule thus set- 
tled, the probate court rightly refused to give the charges 
numbered 1, 2, 3, 7, 8, 10. 
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[2.] Charges 4, 5 and 6 were abstract, and were rightly 
refused on that ground, if no other.—Shep. Dig. 458. 

[3.] Charge number 9 is incorrect as a legal proposi- 
tion. Undue influence is a mixed question ; or rather, a 
conclusion of law from facts in proof. 

[4.] Charge number 11 was correctly refused, under 
the principles declared in Stubbs v. Houston, 33 Ala. 555. 
Although the testimony, as to the signing by the wit- 
nesses in the presence of the testator, may not have been 
affirmative, and may not have excluded all doubt of such 
presence; still, that proof was a proper subject of consid- 
eration by the jury; and in such case, it cannot be asserted, 
as matter of law, that the jury must find against the 
execution of the will. 

[5.] The remaining charges may be considered together. 
They severally question the right of a testator to direct 
his slaves to be carried beyond the limits of this State, 
that such slaves may there enjoy their freedom. Against 
this right it is urged, that it is opposed to the legislative 
policy of Alabama that slaves should be emancipated— 
have their value as property destroyed. We have not 
been able to find any statute, or legislative policy, which 
prohibits the removal of slaves from Alabama. We have, 
for many years, had statutes which prohibit, except in a 
particular way, the emancipation of slaves; and we have 
a legislative policy against the increase and residence, in 
this State, of free persons of color.—Code, §§ 2044-47. 
Under these statutes, all attempts at testamentary eman- 
cipation, to take effect within the State of Alabama, have 
been declared void.—See Evans v. Kittrell, 33 Ala. 449, 
and authorities cited. The attempt, however, which is 
manifest in Mr. Pool’s will, rests on a very different prin- 
ciple. 

In Atwood v. Beck, 21 Ala. 590, the question we are 
considering underwent avery full consideration by this 
court. The principal authorities bearing on the question 
were carefully examined, and this court arrived at the 
conclusion that, “as between master and slave, aside from 
all statutory prohibition, the right of manumission exists, 
and is deducible, not only from the absolute ownership 
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of the master in his slave as a chattel, but from analogous 
rules applicable to slavery as it has obtained in every civ- 
ilized country.” 

The case of Atwood v. Beck was decided seven years ago. 
It was followed in the case of Abercrombie v. Abercrom- 
bie, 27 Ala. 489. See, also, Tannis v. St. Cyre, 21 Ala. 
449. Under these circumstances, even if we doubted its 
correctness as an original proposition, we would not feel 
at liberty to depart from it. 

We have announced these conclusions, because we have 
been invited to their consideration by a full discussion of 
the question. We might have contented ourselves with 
the announcement, that there are at least some unobjec- 
tionable clauses in the will, which justified its probate. 
See Powell v. Powell, 30 Ala. 697; Taylor v. Kelly, supra. 

The judgment of the probate court is affirmed. 





SEALE vs. CHAMBLISS. 
[CONTEST AS TO VALIDITY OF WILL.] 


1. When appeal lies—When the venue has been changed in a contested will 
case, under the act of 1854, (Session Acts 1853-4, p. 71,) an appeal lies 
from the judgment of the court to which the case his been removed, within 
thirty days after its rendition. 

. Execution of bill of exceptions—Where the bill of exceptions in a probate 
case, purporting to have been “ signed and sealed in term time,” is dated 
the 16th Octuber, and shows on its face that the case was tried on the 15th; 
to which day it had been regularly continued, from day to day, after the 
commencement of the regular term on the 12th, the appellate court cannot 
presume that the regular term terminated with the trial of the cause on 
the 15th. 

. Cross-examination of witness.—A party against whom a witness is called may> 
on cross-examination, test the strength and accuracy of his recollection of 
the matters testified to by him, and show his connection with the facts, the 
interest he took in the transactions of which he speaks, and his bias or feel- 
ing in the cause ; and unless the record clearly shows that improper indul- 
gence was allowed on such cross-examination, or that facts palpably 
irrelevant and immaterial were elicited, the appellate court will not revise 
the action of the primary court as to questions permitted. 
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4. Relevancy of evidence showing conformity of will with testator’s former declarations, 
It isalways competent for the proponent of a will, the validity of which is 
contested, to show that it was made in conformity to -a fixed determination, 
entertained and expressed by the testator before it was executed ; and, on 
the other hand, any evidence is relevant and admissible for the contestant, 
which tends to show that the will is in conflict with the fixed purposes of 
the testator, as previously declared by him. . 

- Admissibility of former will —A former will, executed by the testator three 
years prior to the one offered for probate, and making a different disposition 
of his property, is admissible evidence for the contestant. 

6. Admissibility vf proponent’s declarations.—-Where the proponent is also the sole 
legatee and executor under the wili, his declarations and admissions are 
competent evidence for the contestant. 

7. Mode of impeaching witness.—The testimony of a witness on a point wholly 
immaterial to the issue cannot be impeached or contradicted. 

8. Same.—If a witness denies, on cross-examination, that he made a statement 

as to any matter not relevant to the issue, he cannot be contradicted in 

reference to it. i 
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APPEAL from the Probate Court of Bibb. 





In the matter of the last will and testament of Mrs. 
Martha Mink, deceased, which was propounded for pro- 
bate by James Seale, and contested by William H. Cham- 
bliss. The proponent was the executor and sole legatee 
under the will. The validity of the will was contested on 
the grounds of mental incapacity, fraud, undue influence, 
and insufficiency of execution and attestation. The case 
originated in Shelby county, and was removed, on the 
contestant’s application, to Bibb, where the trial was had. 
The tacts of the case will be sufficiently understood from 
the opinion of the court. Motions were submitted on the 
part of the appellee, to dismiss the appeal, and to strike 
the bill of exceptions from the record. 













Avex. Wuirr, J. R. Joun, and 8. Lerper, for appellant. 
I. W. Garrort, contra. 











R. W. WALKER, J.—1. The motion to dismiss the 
appeal is completely answered by the language of the act 
authorizing changes of venue in contested will cases. The 
4th section of that act provides, that if the judgment is 
rendered in the probate court to which the case has been 
removed, “and no appeal is taken within thirty days 
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thereafter, such judgment must be certified by the judge 
of such probate court, and the will returned to the probate 
court from which the trial was removed,” &c. The right 
to an appeal from the judgment of the court in which the 
contest is tried is here expressly recognized, and a period 
of thirty days prescribed within which the appeal must 
be taken.— Acts ’53-4, p. 71. 

2. We must overrule the motion to strike the bill of 
exceptions from the record. The case had been set for a 
special term, to be held on 6th October, 1857. The court 
met on that day, and adjourned regularly, from day to 
day, until the regular term of the court, which began on 
the 12th October. On that day an order was made, ad- 
journing the trial to the next day; and similar orders 
were made from day to day, until the 15th, when, as it 
appears, the case was tried, and a verdict returned by the 
jury. The bill of exceptions bears date 16th October, 
1857, and purports to have been signed and sealed “in 
term time.” The record shows that the regular term of 
the court began on the 12th, but does not show that it 
terminated with the trial of this particular case. We 
cannot, in the face of the express statement in the bill of 
exceptions to the contrary, presume that the regular term 
ended on the 15th, and that the billof exceptions was not 
in fact signed and sealed ‘in term time.’ 

3. Many of the exceptions reserved were to questions 
which the court permitted the contestant to ask on the 
cross-examination of the witnesses for the proponent. 
Without noticing these in detail, it is sufficient to say, 
that this court will not revise the action of the court 
below as to questions permitted on cross-examination, 
unless the record clearly shows that improper indulgence 
was allowed, or that facts palpably irrelevant and imma- 
terial were elicited.—Stoudenmeier v. Williamson, 29 Ala. 
558. In this matter, much must be left to the discretion 
of the judge trying the cause; and his action ought not 
to be reviewed by the appellate court, except in cases 
where it is plain that this discretion has been abused, to 
the injury of the party complaining. While it is difficult, 

f not impossible, to lay down any general rule as to the 
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latitude allowable on cross-examination, this much at least 
is clear—that a party against whom a witness is called, 
has the right, by cross-examination, to test the strength 
and accuracy of his recollection of the matters testified 
to by him, and to show his connection with the facts, the 
interest he took in the transactions of which he speaks, 
and his bias or feeling in the case before the court. 
1 Greenl. Ev. § 446; Thomason v. Dill,.30 Ala. 454; 
Campbell v. State, 23 Ala. 44. 

4, It is always competent for the proponent to show 
that the will was made in conformity to a fixed determi- 
nation, entertained and expressed by the testator before 
it was executed.—Roberts v. Trawick, 13 Ala. 68. In'like 
manner, evidence is relevant which tends to show that 
the will offered for probate is in conflict with the fixed 
purposes of the testator, as previously expressed by him. 
Hence, there was no error in allowing the contestant to 
prove declarations of the testatrix, made through a series 
of years, to the effect that she intended to leave her prop- 
erty to the contestant.—Hughes v. Hughes, 31 Ala. 519; 
Gilbert v. Gilbert, 22 Ala. 529; Roberts v. Trawick, 
17 Ala. 53-58. 

5. The former will of the testatrix, executed some three 
years prior to the one offered for probate, and making a 
different disposition of her property, was competent. evi- 
dence for the contestant.—Hughes v. Hughes, 31 Ala. 519. 

6. By the will offered for probate, Seale was made the 
sole legatee, and appointed the sole executor; and he 
was the only plaintiff in this suit. Under these circum- 
stances, his declarations and admissions were clearly 
competent evidence for the contestant.—Blakey v. Blakey, 
33 Ala. 611; Taylor v. Kelly, 31 Ala. 78. 

7. Mrs. Seale, a witness for the proponent, stated on 
her cross-examination, that she was sick at the time of 
her husband’s corn-shucking. As this was a fact wholly 
immaterial to the issue before the jury, she could not be 
contradicted in reference to it; and the court erred in - 
allowing questions to be propounded for this purpose by 
the contestant to other witnesses. | 

8. Upon the cross-examination of Willoughby Seale, 
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he was asked “if he did not tell Mrs. Horton, the morn- 
ing of the day on which the will was made, that Mrs. 
Ford and witness’ wife thought that Mrs. Mink would 
not live until 12 o’clock.’”’ We will not say that this 
question was not allowable, as a means of refreshing the 
witness’ memory; but, as the fact brought out in response 
to it was wholly irrelevant to the issue, the contestant was 
concluded by the answer given, and could not impeach 
the witness by contradicting it. The rule is, that if a 
witness deny having made a statement as to any matter 
not relevant to the issue, he cannot be contradicted in 
reference to it—McIntyre v. Young, 6 Blackf. 496; 
Blakey v. Blakey, 83 Ala. 611. The court erred in allow- 
ing the contestant to impeach the witness on this point. 

Many other questions are presented by this record ; but 
they may not arise on another trial, and we will not con- 
sider them. 

The decree is reversed, and the cause remanded. 





MIMS vs. MIMS. 


[BILL IN EQUITY FOR FORECLOSURE OF MORTGAGE. ] 


1. Parties to bill for foreclosure of mortgage.—After mortgaged lands have been 
sold under execution against the mortgagor, he is not a necessary party 
to a bill to foreclose the mortgage ; nor are his heirs, after his death, nec- 
essary parties. 

2. Who may take advantage of insufficient publication against non-resident.—A defend- 
ant, who was a necessary party to the bill, caunot complain on error of 
the insufficiency of the publication against another defendant,-a non-resi- 
dent, who was not a necessary party. 

8. Mistake wn registration of mortgage—Unéer section 1270 of the Code, which 
makes a conveyance “ operative as a record’’ from the time of its delivery 
to the proper officer for registration, a mistake of the transcribing officer 
in recording a mortgage, by which it is made to appear a security for a 
smaller amount than is actually provided for by it, does not impair its 
efficiency as against subsequent purchasers and creditors. 





24 ALABAMA. 


Mims v. Mims. 








ApPEAL from the Chancery Court at Claiborne. 
Heard before the Hon. Wanr Keryzs. 


Tue bill in this case was filed by Cullen Mims, against 
Stanford Mims and the heirs-at-law of John J. Sessions, 
deceased ; and sought to foreclose a mortgage on a tract 
of land. The mortgage was executed by said Sessions, 
on the 14th February, 1855 ; and acknowledged an indebt- 
edness on his part to Cullen Mims, “in the sum of one 
hundred and twenty-two 40-100 dollars, to be paid on or 
before the first day of May next, and the further sum of 
Jive hundred dollars, to be paid on or before the first day of 
January next ;” which sums it purported to secure. This 
mortgage was duly acknowledged before a justice of the 
peace, and was filed in the office of the probate judge, for 
registration, on the 5th March, 1855; but the transcribing 
oflicer, in recording it, omitted the words which are itali- 
cized, so that it appeared from the record to be a security 
only for the sum of $122 40. On the 2d day of March, 
1857, the land was sold by the sheriff of the county under 
‘an execution against Sessions, which was issued on a 
judgment rendered in the fall of 1856, and was purchased 
at the sale by Stanford Mims, who, in his answer to the 
bill, alleged that he had no notice whatever of the mort- 
gage, save that which he had derived from an inspection 
of the records, and that he bought the land because he 
considered it worth more than the sum which the mort- 
gage, as recorded, purported to secure; and he insisted 
that he was entitled to protection, except as to that 
portion of the mortgage debt. A formal answer was put 
in by a guardian ad litem for all the infant heirs, and a 
decree pro confesso, after irregular publication, was entered 
against one of the adult heirs, who was a non-resident? 
On final hearing, on pleadings and proof, the chancellor 
rendered a decree for the complainant, and ordered a sale 
of the mortgaged lands; and his decree is now assigned 
as error, together with the irregular decree pro confesso. 


8. J. Cumminea, for appellant. 
R. C. Torrey, contra. 


. 
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A. J. WALKER, C. J.—By the sale under execution, 
the entire interest of Sessions, the mortgagor, passed 
from him, as fully as it could have done by a sale made 
by himself.—Code, § 2455. After the entire interest of 
the mortgagor had thus been transferred to the purchaser 
at the sale under execution, the mortgagor was not an 
indispensable or necessary party defendant to the mort- 
gagee’s bill to foreclose the mortgage; and so, after his 
death, his heirs would not have been necessary parties 
defendant.—Batre v. Auze, 5 Ala. 173; Story’s Eq. Pl. 
§ 197. 

[2.] Stanford Mims, the purchaser at the sale under 
execution, could not have obtained a dismissal of the 
complainant’s bill in the court below, upon the ground 
that the heirs of Sessions were not made parties, if the 
bill had omitted to make them parties. He could not 
object that persons were not made parties, unless those 
persons were necessary parties. For a like reason, he 
cannot complain on error that a non-resident, one of the 
heirs of Sessions, who was not a necessary party, was not 
- brought before the court by a regular publication, filling 
the requisitions of the statute. He himself was the only 
necessary defendant, and it is not conceivable that his 
rights have been in any wise prejudiced by the failure to 
perfect service by publication in a legal} manner as to an 
unnecessary party. | 

[8.] Upon the merits of the case, the decree of the 
chancellor was right. Section 1270 of the Code makes a 
conveyance “operative as a record” from the day of the 
delivery to the judge of probate. The object and effect 
of this section are clearly to place the conveyance, as soon 
as the grantee has discharged his entire part in procuring 
the record, by having it properly proved, or acknowledged 
and delivered to the officer, in the same attitude as if — 
it were spread upon the record book. This statute 
relieves a party, who has done all that is devolved upon 
him by the law, from the consequence of the failure of 
the probate judge to discharge his duty, or of the imper- 
fect manner in which he discharges it. The conveyance 
being operative as a record from its delivery to the judge, 
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no subsequent mistake of his could deprive it of the oper- 
ation thus given it by law. It follows that, under the 
statute above referred to, the mortgage is not impaired 
in its efficiency against purchasers or creditors, by the fact 
that there was a mistake in copying it upon the record, 
whereby it was made to seem to bea security fora smaller 
amount than that actually provided for in the mortgage. 
This view of our statutes renders it unnecessary for us to 
examine the decisions in McGregor & Darling v. Hall, 
38 8t.& P. 397; Frost v. Beekman, 1 eens ‘Ch. 288 ; 
Beekman v. Frost, 18 Johns. 544. 
The decree of the chancellor is affirmed. 





DAILEY vs. FOUNTAIN. 


[TRESPASS QUARE CLAUSUM FREGIT.] 


1. Relevancy of evidence to show boundary.—In an action to recover damages for 
breaking and entering plaintiff’s close, and carrying away the rails of his 
fence, the true boundary between the parties being one of the controverted 
questions in the case, evidence of the “ field-notes of the survey of the 
section of landin which the fence in controversy was situated, and of a 
survey made according to said field-‘notes by a county surveyor of said 
county, and that the plaintiff had notice of the survey so made by the 
county surveyor,” is relevant and admissible for the defendant, for “the 
purpose of showing his title, and the actual boundary of his land, and that 
said fence was upon his land.” 

2. Construction of bill of exceptions—Where the bill of exceptions stated, that 
the defendant, “for the purpose of showing his title, and the actual bound- 
ary of his land, and that said fence was upon his land, then offered to 
introduce in evidence the field-notes of the survey of the section of land 
in which the fence in controversy was situated, and the evidence of a survey 
made according to said field-notes by a county surveyor of said county, 
and to show that plaintiff had notice of the survey so made by the county 
surveyor ;”’ that “ the plaintiff objected to the introduction of this evidence 
of the field-notes and the survey made according to them ;” and that the 
court “ruled the evidence inadmissible for the purpose offered,and excluded 
it,”’—held, that the objection was to the facts offered to be proved, and not 
to the medium or instruments of proof; and that the facts being relevant 
and material, the court erred in excluding the evidence. (A.J. WaLKER? 
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C. J. dissenting, held that the bill showed merely an offer to introduce in 
evidence the field-hotes and survey delineated on paper; which, in the 
absence of preliminary proof, being inadmissible, the exclusion of the evi- 
dence was not shown to be erroneous.) 


APPEAL from the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


Tuts action was brought by Hugh T. Fountain, against 
John Dailey, to recover damages for the defendant’s 
wrongful act, in forcibly breaking and entering the plain- 
tiff’s close, and removing and carrying away his fence. 
The only plea was the general issue. The facts of the 
case, as disclosed on the trial, are thus stated in the de- 
fendant’s bill of exceptions: 

‘“‘There was evidence tending to show, that the plaintiff 
was in possession of the field lying on the south side of 
the old fence in controversy, and the defendant in posses- 
sion of that lying on the north side; that said fence, for 
many years, had been regarded and acquiesced in as the 
partition fence between the owners of the fields on each 
side of it; that the plaintiff had repaired said fence in 
1852, and in 1854, and that the defendant had also repaired 
said fence, from time to time, and claimed it as his; 
that about the last of January, or the first of February, 
1858, said fence was removed by the defendant some few 
steps upon his own field, and repaired so as to make it 
better than the old fence; that at the time of this remo- 
val, and before then, the plaintiff and defendant were 
respectively in possession of said fields.as aforesaid, with 
claim of title on the part of each to the field in his pos- 
session; and that a former owner of the defendant’s field 
built the old fence long before plaintiff went into the pos- 
session of the field on the south side of it. The defend- 
ant, for purpose of showing his title, and the actual bound- 
ary of his land, and that said old fence was upon his land, 
then offered to introduce in evidence the field-notes of 
the survey of the section of land in which the fence in 
controversy is situated, and the evidence of a survey made 
according to said field-notes by a county surveyor of said 
county of Monroe, and to show that plaintiff had notice 


° 
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of the survey so made by the county .surveyor of said 
county. The plaintiff, by his counsel, objected to the 
introduction of this evidence of the field-notes and the 
survey made according tothem. The court ruled the 
evidence inadmissible for the purpose offered, and excluded 
it; to which ruling and exclusion the defendant, by his 
counsel, excepted. The defendant then offered to intro- 
duce in evidence said field-ngtes, and the survey made 
according to them by said county surveyor, for the pur- 
pose of showing that he acted in good faith in the remo- 
val of said old tence, and with an honest belief that said 
fence was his, and that he had a right to remove it; at 
the same time admitting, that the survey which he pro- 
posed to introduce in evidence was made after the said 
removal of said fence. This evidence being objected to, 
the court ruled that it was inadmissible, unless there was 
other evidence connected with it to make it perpetual (?) 
and the defendant offering no other evidence in connec- 
tion with it, it was excluded; to which ruling of the 
court, also, the defendant excepted.” 

The rulings of the court on the evidence,as above stated, 
are the matters now assigned as error. 


J. W. Posty, for the appellant. 
S. J. CumMine, contra. 


STONE, J.—The true boundary between the plaintiff 
and defendant was one of the controverted questions in 
this cause. ‘‘ Evidence of the field-notes of the survey of 
the section of land in which the fence in controversy is 
‘situated, and the evidence of a survey made according to 
said field-notes by a county surveyor of Monroe county, 
and evidence that the plaintiff had notice of the survey 
so made by the county surveyor of Monroe county,” 
if unobjectionable as to the medium through which these 
facts were sought to be established, were certainly perti- 
nent and material, and should have been received for the 
purpose of showing defendant’s title,and the actual bound- 
ary of his land, and that said fence was upon his land. 
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Whether such testimony, when received, would have been 
sufficient, is not for our determination.—Code, § 818. 

[2.] As we understand the bill of exceptions, no ques- 
tion can be here made on the instruments of proof. The 
offer was to prove certain facts, and we are not informed 
in what manner they were sought to be proved. The 
court refused to receive the evidence. We think the bill 
of exceptions admits of no other construction, than that 
the objection was to the facts sought to be proved, and 
not that the evidence was in form secondary. Thus con- 
strued, the evidence was admissible under section 818 of 
the Code. 

Reversed and remanded. 


A. J. WALKER, C. J.—TI dissent from the opinion of 
the majority of the court in this case. Every reasonable 
intendment is to be made in favor of the ruling of the court 
below. A bill of exceptions must be understood most 
strongly against the party excepting. All decisions are 


presumed to be correct, until the contrary appears.— 
Holmes v. Gayle & Bower, 1 Ala. 517; Long v. Rogers, 
19 Ala. 8321; Nash v. Shrader, 27 Ala. 877. Construing 
the bill of exceptions in the light of those rules, I under- 
stand is as simply showing that an offer was made to 
‘‘introduce”’ the field-notes and the survey delineated on 
paper. Neither was admissible, in the absence of pre- 
liminary evidence, any more than any other instrument 
of writing would be.—Nolen v. Parmer, 21 Ala. 66. In 
my opinion,consistency with established principle requires 
us to intend rather the absence of the preliminary proof, 
which would affirm the judgment, than its presence, 
which reyerses it. 
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* McNEILL’S ADM’R vs. McNEILL. 
[DETINUE FOR SLAVES.] 


1. Suspension of statutory bar—Under the provisions of the Code, (§ § 2494, 
1675,) the time which elapses between the death of a person and the grant 
of letters testamentary or of administration on his estate, not exceeding 
six months, nor less than fifteen days, “is not to be taken as any part of 
the time limited for the commencement of actions by or against his executor 
or administrator ;” consequently, in detinue by an administrator, a charge 
to the jury, asserting that, “if the defendant had the slaves in his posses- 
sion for six years before the commencement of the suit,,claiming them as 
his own, this vested the title in him, and the plaintiff cannot recover,” is 
erroneous. 

. Same.—Held, on the authority of Grice v. Jones, 1 Stew. 254, that where an 
action was not barred by the old statute of limitations at the death of an 
intestate, his administrator may commence suit at any time within twelve 
months after his death, although the statutory bar would have been com- 
plete against the intestate, if he had lived, before the expiration of the 


year. 


Apprat from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


TuIs action was brought by William H. Chambliss, as 
the administrator of James McNeill, deceased, against 
Mrs. Ann MeNeill, to recover several slaves, together with 
damages for their detention ; and was commenced on the 
16th January, 1858. The plaintiff’s intestate was a son 
of the defendant, and died in August, 1857. The court 
charged the jury, among other things, “that if the de- 
fendant had the.negroes in controversy in his possession 
for six years before the commencement of this suit, claim- 
ing them as his own, this vested the title to the negroes 
in the defendant, and the plaintiff cannot recover.” This 
charge, to which the plaintiff excepted, is now assigned 
as error, together with other matters which require no 


special notice. 


J.D. F. Witt1ams, Gro. W. Gaytz, and D. W. Barns, 
for the appellant.— Whether the case be governed by the 
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provisions of the Code, or by the former law, the charge 
of the court is equally erroneous. The Code (§ 2494) 
expressly suspends the operation of the statute of limit- 
ations during the period, not exceeding six months, which 
elapses between the death of an intestate and the grant 
of administration on his estate; and it was held under the 
old statute, in the case of Grice v. Jones, 1 Stew. 254, 
that the death of an intestate, before the completion of 
the statutory bar, suspended the operation of the statute 
for twelve months, in favor of his administrator. 








ALEx. & JNo. Wuits, contra.—The provisions of the 
Code do not apply to the case, because the cause of action 
accrued before the adoption of the Code.—Session Acts 
1853-4, p. 71. The invariable rule is, that when the statute 
of limitations once begins to run, it never stops.—Branch 
Bank v. Donelson, 12 Ala. 741; Doe d. Campbell v. 
Sharp, 8 Ala. 256. The case of Grice v. Jones, 1 Stew. 
254, is opposed to the whole current of authorites, and is 
not sustained by a single decision cited in it. 


R. W. WALKER, J.—The plaintiff's intestate died in 
August, 1857. This suit was brought by the plaintiff, as 
his administrator, in January, 1858. The court charged 
the jury, that “if the defendant had the negroes in pos- 
session for six years before the commencement of this 
suit, claiming them as her own, this vested the title to the 
negroes in defendant, and plaintiff cannot recover.” 

By section 2494 of the Code it is provided, that “the 
time between the death of a person and the grant of let- 
ters testamentary or of administration, not exceeding six 
months, is not to be taken as any part of the time limited 
for the commencement of actions by or against his execu- 
tors or administrators ;”’ and by section 1675 it is provided, 
“that no letters of administration must be granted, till the 
expiration of fifteen days after the death of the intestate 
is known.” It is plain, therefore, that in cases to which 
these sections of the Code apply, there is a period of not 
less than fifteen days, nor more than six months, succeed- 
ing the death of the intestate, during which the operation 
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of the statute of limitations issuspended. Hence, if this 
case is governed by the provisions of the Code in refer- 
ence to the limitation of actions, the court erred in in- 
structing the jury that the possession of the slaves by the 
defendunt, “ for six years before the commencement of 
this suit,” would vest the title in her. 

[2.] It is said, however, that the cause of action accrued 
before the Code went into operation, and that under the 
act of February 15th, 1854, (Acts ’53-4, p. 71,) it is gov- 
erned, not by the provisions of the Code, but by the 
statutes of limitation in force before the Code went into 
operation. Concede this to be so, and still the result is 
the same. In Grice v. Jones, Ist Stew. 254, our prede- 
cessors held, that where the action was not barred at the 
death of the intestate, his administrator may sue at any 
time within twelve months after his death, although, if the 
intestate had continued in life, the bar would have been 
complete before the expiration of the year. If this were 
a new question, we might consider the decision just cited 
obnoxious to criticism ; but more than thirty years have 
elapsed since it was made, and its authority has never 
been questioned. We are the more inclined to abide by 
the rule established in that case, without inquiring narrow- 
ly into the reasons by which it is supported, because it 
can hereafter be applied only ‘to those cases in which the 
cause of action accrued before the Code went into oper- 
ation. The rule has stood undisturbed for more than a 
quarter of a century, and be: have no disposition to over- 
turn it now, when it is about to become extinct under the 
influence of new legislation upon the subject to which it 
relates. Applying that rule to the present case, the period 
which intervened between the death of the intestate and 
the commencement of this suit by his administrator, con- 
stituted no part of the time limited for bringing the 
action; and consequently, the defendant’s possession of 
the slaves for six years before the commencement of the 
suit did not serve to vest the title in her. 

Judgment reversed, and cause remanded. 
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EPPES vs. MISSISSIPPI, GAINESVILLE, AND TUS- 
KALOOSA RAILROAD CoO. 


[ACTION BY RAILROAD COMPANY AGAINST DEFAULTING SUBSCRIBER. ] 


1. Construction of contract of subscription to railroad company.—W here the contract 
of subscription to a railroad company, after specifying that the shares were 
“to be paid to said company, or its proper officers, upon assessment and 
call, unless paid in work, &c., as hereinafter named,” contained the follow- 
ing stipulations, to-wit : “ Provided, however, that each subscriber may pay 
such per cent. of his subscription as he specifies below, by taking and per- 
forming a contract or contracts to that extent for the grading, earth-work, 
preparation and completion of the road bed ready for the iron, (bridging 
excepted,) by bidding off the same at public letting, and performing 
accordingly ; or, if he shall not bid off the same at public letting, then by 
taking such and so much at private letting, of any portion not otherwise 
or before let, as shall be wanting to make up the amount, at the estimate of 

- the engineer making the estimates ; the work to be executed, in either case, 
under the direction, and in conformity with the specifications of the chief 
or resident engineer, as is customary in railroad contracts ; and the com- 
pany will arrange, so far as they can consistently with the provisions afore- 
said, that subscribers may, where the road runs on or across their lands, be 
accommodated with working upon their own premises respectively,”’—held, 
in an action by!the corporation against a defaulting subscriber, whose shares 
were specified to be taken “ all in work”— 

[1.] That the contract secured to the defendant the right of election to pay 
his subscription in work, either by bidding off a @ontract for work at public 
letting, or, in the event of his failure to bid off a contract at public letting, 
then by taking a contract at private letting, for any portion of the work 
not otherwise or before let, at the estimate of the company’s engineer ; and 
that the company could not maintain an action against him, to recover the 
amount of his subscription in money, until an opportunity had been afforded 
him to make such election. 

[2.] That this right of election on the part of the defendant did not extend to 
the entire route of the road. 

[8.] That if the defendant failed, when an opportunity was afforded him by 
the company, to take a contract at public letting, it was his duty to notify 
the company of his election to take a contract at private letting ; and that, 
on his failure to give this notice within a reasonable time, his obligation to 
pay in money became absolute. 

[4.] That notice of the assessments and calls, not being required by the 
charter of the corporation, was not indispensable to the right of action on 
subscriptions. 

[5.] That the defendant, having contracted with the company while acting 
under the name given by its amended charter, and in that name, could not 
be heard to insist that there had been no valid acceptance of the amended 
charter. 





34 ALABAMA. 
Eppes v. Mississippi, Gainesville & Tuskaloosa Railroad Co. 








[6.] That a letting of contracts by the company, in pursuance of a notice 
published in anewspaper, inviting proposals for bids, was a ‘“ public letting” 
within the meaning of the contract. (A.J. Waker, C. J., dissenting, held 
that the contract required the lettings to be by public auction.) 

[7.] That it was not incumbent on the corporation to give the defendant 
actual notice of the contemplated lettings, but only to give public notice 
as usual in such cases. 

[8.] That a subsequent change in the location of the road, which had not been 
definitely located when the defendant subscribed, did not release him from 
his contract. 


APPEAL from the Circuit Court of Sumter. 
Tried before the Hon. Wa. 8S. Mupp. 


The amended complaint in this case was as follows: 
“The Mississippi, Gainesville) The plaintiff, a corpo- 
and Tuskaloosa Railroad Co. | ration created by the 

vs. legislature of Alabama, 
Richard J. Eppes. claims of the defendant 
the sum of two thousand dollars, with interest thereon as 
hereinafter stated, due from the defendant to the plaintiff 
on an agreement in writing signed by the defendant, by 
which the defendant subscribed for and promised to pay — 
for twenty shares, of one hundred dollars each, in the 
capital stock of said company, to be paid upon assess- 
ment and call of sajd company, unless paid in work by 
taking and performing a contract or contracts to that 
extent, for the grading, earth-work, preparation and com- 
pletion of the road bed ready for the iron, (bridging 
excepted,) by bidding off the same at public letting, and 
performing accordingly; or, if he should not bid off the 
same at public letting, then by taking such and so much 
at private letting, of any portion not otherwise or before 
let, as should be wanting to make up the amount, at the. 
estimate of the engineer making the estimates ; the work 
to be executed, in either case, under the direction, and in 
conformity with the specifications of the chief or resident 
engineer, as is customary in railroad contracts. And the 
plaintiff avers, that after the defendant so subscribed and 
promised as aforesaid, he had opportunities, of which he 
was notified by the plaintiff, to pay said subscription in 
work, by taking and performing a contract or contracts 
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to that extent for the grading, earth-work, preparation 
and completion of the road bed of said road ready for the 
iron, (bridging excepted,) both by bidding at public 
letting and performing accordingly, ald by taking such 
or as much of said grading, &c., at private letting as was 
not otherwise or before let, as was wanting to make up 
the amount, at the estimate of the engineer who made 
the estimates, but failed and refused to pay said subscrip- 
tion by so doing, or in any other way, although said con- 
tract was to be performed by him within a reasonable 
time after such opportunity occurred, and a reasonable 
time had elapsed. And the plaintiff further avers, that 
after the making of [said contract,] and after he had had 
opportunities as aforesaid to pay his said subscription in 
work as aforesaid, (the said subscription by the said 
defendant,) the said company duly made the following 
assessments and calls upon the subscription to the capital 
stock of said company, and upon the said subscription of 
the defendant, of the following amounts, and at the fol- 
lowing dates, of all which the defendant had due notice, 
to-wit: Dec. 29, 1854, twenty per cent., to bear interest 
from the 1st July, 1855; Nov. 16, 1855, twenty-six and 
one-half per cent., to bear interest after thirty days; May 
26, 1856, twenty per cent., to bear interest after thirty 
days; March 7, 1857, twenty per cent., to bear interest 
after thirty days. (Notice published in the Independent.) 
And the plaintiff further avers, that the said defendant 
has also failed to pay the said calls and assessments, or 
any part thereof, although notified thereof, and requested 
so to do; and that the same, with the interest thereon, 
are now due and unpaid.” 

To this complaint the defendant demurred, and specified 
the following causes of demurrer: “1. Because the said 
complaint isaltogether repugnant and inconsistent, in that 
the said plaintiff avers and states therein a certain agree- 
ment in writing, alleged to have been signed by the 
defendant, and further avers and states therein that the 
undertakings in said agreement were to be performed by 
said defendant in a reasonable time, and that a reasonable 
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time had elapsed ; whereas the said defendant here insists 
to the court, that time is not of the essence of said agree- 
ment, and that said last averment is wholly inconsistent 
with and repugna@ to the terms and meaning of the said 
agreement. 2. Because said complaint does not aver 
that the whole of said grading, earth-work, and prepara- 
tion of the road bed of said company ready for the iron, 
had been contracted for or offered, at either public or 
private letting. 3. Because the said averment, that said 
taking and performing of a contract or contracts was to 
be performed in a reasonable time, is a mere argumenta- 
tive conclusion, and unauthorized by the alleged agree- 
ment. 4. Because said complaint does not show any 
sufficient cause of action. 5. Because it appears from the 
face of the complaint that the action has ‘been prema- 
turely commenced. 6. As to the last assessment defend- 
ant demurs, on the ground that there is no allegation that 
notice was published in the Independent.” The court 
overruled the demurrer, and the defendant then pleaded 
“‘nul tiel corporation, and the general issue, ia short by 
consent, with leave to give any special matter of defense 
in evidence.” 

On the trial, as appears from the bill of exceptions, the 
plaintiff offered in evidence a contract in the following 
words: 

“The undersigned subscribers respectfully subscribe, 
by their signatures hereto, for the number of shares in 
the capital stock of the Mississippi, Gainesville and Tus- 
kaloosa Railroad Company, set against their names here 
respectively, at one hundred dollars the share ; to be paid 
to said company, or its proper officers, upon assessment 
and call, unless paid in work, &., as hereinafter named. — 
Provided, however, that each subscriber may pay such 
proportion or per cent. of his or her subscription as he or 
she specifies below, by taking and performing a contract 
or contracts to that extent, for the grading, earth-work, 
preparation and completion of the road bed ready for the 
iron, (bridging excepted,) by bidding off the same at pub- 
lic letting, and performing accordingly; or, if he or she 
shall not bid off the same at public letting, then by taking 
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such and so much at private letting, of any portion not 
otherwise or before let, as shall be wanting to make up the 
amount, at the estimate of the engineer making the esti- 
mates; the work to be executed, in either case, under the 
direction, and in conformity with the specifications of the 
chief or resident engineer, as is customary in railroad 
contracts; and the company will arrange, so far as they 
can consistently with the provisions aforesaid, that sub- 
scribers may, where the road runs on or across their 
lands, be accommodated with working upon their own 
premises respectively.” 

To this contract the defendant’s name was subscribed, 
for twenty shares, “all in work.” ‘The defendant object- 
ed to the reading of the contract as evidence to the jury, 
“on the ground of a variance between it and the contract 
described in the complaint.’”’ The court overruled the 
objection, and defendant excepted. 

The plaintiff read in evidence the act incorporating the 
“Gainesville and Mississippi Railroad Company,” ap- 
proved February 10th, 1852, and the two subsequent acts 
amending the charter of said corporation, approved 
respectively on the 14th January and the 14th February, 
1854; the last act changing the name of the corporation 
to that of the “ Mississippi, Gainesville and Tuskaloosa 
Railroad Company.’”’—See these several acts in the Ses- 
sion Acts of 1851-2, p. 207; and Session Acts 1853-4, 
pp. 267-8. The plaintiff also read in evidence from the 
record book of the corporation, in which were recorded 
all the proceedings had at the several meetings of the 
stockholders and board of directors, the entries showing 
the organization of the company under its charter on the 
12th November, 1853, and all the entries relating to the 
acceptance of the amended charters. The view taken by 
the court of the question of acceptance renders it unneces- 
sary to set out these entries, which the defendant con- 
tended were not. sufficient to show a valid acceptance of 
the amendments. The plaintiff also proved, that the 
several assessments and calls on stockholders were made 
at the time specified in the complaint, and were published 
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in the Independent, a newspaper printed and published in 
the town of Gainesville. 

The record book of the corporation showed that, ata 
meeting of the board of directors held on the 28th Au- 
gust, 1854, it was resolved, “that the president of the 
board be, and he is hereby, authorized to advertise for 
and receive proposals for the grading and construction of 
said road, or such portion of it as he may deem advisable, 
and to close contracts for the same, so soon and so far as, 
in his judgment, subscriptions will justify.” On the 3d 
November, 1854, at a meeting of the same board, it was 
ordered, “that the president proceed to advertise for pro- 
posals to do the clearing, grubbing, earth-work, masonry 
and other local work on the road, from Gainesville to the 
Mobile and Ohio road, to build a bridge across the Tom- 
beckbe river, and to do the trestle-work on both sides of 
the river to the high land; and, so soon as subscriptions 
shall justify, let out the work to the Tuskaloosa line ;” 
and at the same meeting it was voted, “that proposals 
for the work be received to the 9th December next.” 
“The foregoing was all the authority given for advertising 
and letting in pursuance thereof the work in Sumter 
county, and to the Mobile and Ohio Railroad in Missis- 
sippi. It was shown that this portion of the road was 22 
miles long, and that from Gainesville to Tuskaloosa about 
45 miles; that the defendant lived in Sumter county, near 
the location of the road; and that his subscription was 
made on the 24th June, 1854. In pursuance of the afore- 
said action of the board, an advertisement, dated the 3d 
November, 1854, was published in the Gainesville Inde- 
pendent, a newspaper printed and published in the town 
of Gainesville, weekly, for six consecutive weeks, (it being | 
the only public notice for the letting out of contracts on 
that portion of the line therein specified,)in the following 
words, to-wit: 


“NOTICE TO RAILROAD CONTRACTORS. 
“By order of the board of directors, I invite proposals 
for the following work on the Mississippi, Gainesville, 
and Tuskaloosa Railroad: 1. For the grubbing, earth- 
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work, and grading of the road from Gainesville to the 
line of the Mobile and Ohio road. 2. For culverts and 
one truss-bridge on same. 8. For cross-ties and timbers. 
(These, so far as available, we are authorized to take from 
Government lands.) 4. For bridge across the Tombeckbe 
river. 5. For trestle-work on each side of the river. 
6. For embankments on each side of the river, to carry 
to high ground. The directors also voted instructing me 
to let the balance of grading in Greene county so soon as 
the local subscription authorized. Those submitting 
proposals will specify whether they will take any, and, if 
any, what portion of their pay in stock of the company. 
Proposals will be received until the 9th December next.” 
(Signedg) Jona. Buiss, 
Pres. M., G. & T. R. R. Co. 

At another meeting of the same board of directors, held 
on the 8th November, 1856, the following resolution was 
adopted: ‘“ Resolved, that the company, acting under the 
provisions of the original charter and the several amend- 
ments granted, (which are accepted,in full,) will pro- 
ceed to extend their road from Gainesville to the city of 
Tuskaloosa, and will receive proposals therefor; and the 
president, consulting with the engineer, be, and he is 
hereby, authorized to receive the proposals, and close the 
contracts therefor when the proposals are satisfactory, 
or report the same to the board for its action when he 
deems it advisable.” ‘Accordingly, under this action of 
the board, (which .was the only authority therefor,) an 
advertisement was published in said Gainesville Independ- 
ent, weekly, for several weeks, (it being the only public 
advertisement that was made for the letting of the work 
over the line therein mentioned,) in the following words,” 
to-wit : 


“ NOTICE TO CONTRACTORS. 
Orrice or M., G. & T. R. R. Co., \ 
Gainesville, Oct. 8th, 1856. 
“The Mississippi, Gainesville, and Tuskaloosa Railroad 
Company invite proposals for contracts, for the grubbing, 
clearing, earth-work, grading and masonry necessary for 
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the superstructure of the road way of the second and 
third divisions of their road, commencing on the east 
bank of the Tombeckbe river, opposite Gainesville, and 
extending through Greene and Tuskaloosa counties, to 
the city of Tuskaloosa. Proposals, sealed, endorsed, and 
directed to the president, will be received at this office 
until the 10th November; at Clinton, in Greene county, 
on the 11th and 12th days of November; and at Foster’s 
store on the 14th and 15th days of November next. 
Parties making proposals, are desired to make them in 
the following form: one-half payable quarterly, in cash, 
and one-half in the stock of thecompany. Maps, profiles 
and specifications may be seen at this office until a few 
days before the lettings, when tkey will be exhibited at 
Clinton and Foster’s store; and any further information 
will be furnished on application to the engineer. ‘The 
work through Greene county will be let to contractors, 
at Clinton, on Tuesday and Wednesday, the 11th and 
12th days of November ; and the work through Tuskaloosa 
county will be let, to contractors, at Foster’s store, on 
Friday and Saturday, the 14th and 15th days of November; 
the entire work to be completed in two years. The line 
traverses a densely populated country, well watered, and 
provisions cheap ; and the character (?) is through a light, 
sandy soil, and offers great inducements to contractors, 
especially planters living along the line of the road.” 
(Signed,) Roser Caaie, 
President pro tem. 
“The proof showed that there was no letting out of 
contracts at any time, at public outéry, for any part of 
the road. There was proof tending to show that the de- 
fendant had never offered to bid for any contract or con- 
tracts of work of any kind. There was no proof that he 
had ever been personally notified of a letting, or that he 
was notified he could bid privately at private letting, or 
that he was a subscriber to the newspaper in which said 
advertisements were published ; but it was proved that 
he lived near the line of the road, about nine miles from 
Gainesville. It was proved, also, that at the time the 
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defendant subseribed, there was a line of survey run and 
marked out, which, according to one witness, touched the 
defendant’s lands whereon he lived, and according to 
-another,’ran about'a quarter of a mile off; that the line 
on which the road was finally located had not then been 
run; and that the road was afterwards, before the assess- 
ments, located about a mile and a half from the defend- 
ant’s'’said lands. It was shown that the said company, 
under its amended corporate name, was still acting as 
such, and that there-was a meeting of its board of directors 
as late as the 12th June, 1858. The record books of the 
company, above’ referred to, showed that the board of 
directors, at a meeting held on the 28th December, 1854, 
proceeded to let contracts upon bids received, whereupon 
eighteen out of twenty-one sections (being the whole 
number from Gainesville to the Junction) were let; but 
no contract for cross-tiés was let, and the other sections 
were subsequently let for grading and earth-work.” 

“On the 27th March, 1857, at a meeting of the stock- 
holders of said company, the following resolutions were 
adopted, to-wit: * Resolved, that it is the determination 
of the company to complete the road from the Junction 
to Gainesville. Resolved further, that, for the present, 
no further steps be taken to continue the work from 
Gainesville towards Tuskaloosa, until the subscribers for 
stock on the north side of the river shall express their 
wish that it shall be done; and that until that wish be 
expressed, through the medium of a meeting or meetings 
of themselves, no assessments on. their subscriptions shall 
be made, further than shall be necessary to defray a just 
proportion’ of the experses incurred on that side of 
the river. Resolved, that the subscribers for stock on the 
north side of the river be requested to hold a meeting at 
Clinton, on the 4th Saturday in April, for the purpose of 
determining for themselves whether the work on the road 
from Gainesville towards Tuskaloosa shall be continued, 
and to send a record of the proceedings of said meeting 
to the president of this'cOmpany.’ There was no proof of 
any meeting of the subscribers on the north side of the 
river, as contemplated in the foregoing resolutions, nor of 

4 
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any action by them in any respect on the matter; but the 
proof tended to show, that the enterprise north of the 
river was abandoned, and that very little work on that 
side had been let or done, although about nine-tenths of 
the grading of the road was done from Gainesville to the 
Junction on the Mobile and Ohio road. 

“The court charged the jury, ‘that if they believed the 
evidence, they must find the issue on the plea of nul tiel 
corporation for the plaintiff;’ also, ‘that if they believed 
from the evidence that notice was published in the Gaines- 
ville Independent, for several weeks, inviting proposals for 
work, and that proposals were received and contracts let 
out pursuant to said notice, they were authorized to. find 
that there had been a public letting, within the terms of 
the defendant’s contract of subscription.’ ”’ 

The defendant excepted to each of these charges, and 
then requested, in writing, the following charges: 

“1. That the jury, if they believe from the evidence 
that the acts of the legislature, amending the charter of 
the Mississippi and Gainesville Railroad Company, were 
not accepted at a legal meeting of the stockholders ot said 
company, must find for the defendant. 

“2. That the jury, if they believe from the evidence 
that the said acts of the legislature were not accepted at 
a legal meeting of the stockholders of said company, con- 
vened upon due and legal notice, must find for the 
defendant. 

“3. That the jury, if they believe from the evidence 
that the said acts of the legislature were not accepted 
at a legal meeting of the stockholders of said company, 
convened upon due and legal notice, specifying the nature 
of the business to be transacted, must find for the defend- | 
ant. 

“4, That the jury, if they believe from the evidence 
that the said acts of the legislature were not accepted by 
said company at a meeting of its stockholders, convened 
upon due and legal notice, personally served on each 
corporator, giving notice of the business intended to be 
transacted at said meeting, must find for the defendant. 

“5, That the jury, in considering the question of a 
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reasonable opportunity given to the defendant to enter 
into contracts for work, may take into consideration the 
whole extent of the road, and the extent of that portion 
offered to be let out. 

“6. That the agreement sued on gave subscribers the 
privilege of working on their lands, when the same could 
be done consistently with the terms of the contract ; and 
that if the location of the road, at the time the defendant 
subscribed, ran through his land, a change of location, 
without his consent, was a violation of the contract, and 
released the defendant. 

“7, That the defendant was entitled to have a choice 
in saying what kind of work he would perform, and where 
to be performed ; and that if the jury believe that three 
of the assessments were made before allowing any oppor- 
tunity for taking contracts, on by far the greater portion 
of the line of the road, then such assessments are void as 
to the defendant. 

“8, That the burden of proof is on the plaintiff, to 
show actual notice to the defendant of the offer to let out 
contracts, 

“9, That a public letting, such as is mentioned in the 
contract, is not performed by a public notice for bids. 

‘10. That if the defendant subscribed to a road to run 
beyond Gainesville, and the company afterwards directed 
that the same should not be carried beyond Gainesville, 
the defendant was thereby released, unless he assented 
thereto.” : 

The court refused each of these charges, and the defend 
ant excepted to the refusal of each; and he now assigns 
as error the overruling of his demurrer to the complaint, 
the admission of the contract in evidence, the charges 


given by the court, and the refusal of the several charges 
asked. 


A. 8S. Van peGraarr, and T. B. Wermorg, for the appel- 
lant.—1. The demurrer to the amended complaint should 
have been sustained for the reasons specified, as _herein- 
after shown. 

2. There was a fatal variance between the contract 
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described in the complaint and that offered in evidence. 
Under the averments of the complaint, subscribers to the 
railroad company became unconditional money subscrib- 
ers, notwithstanding their subscriptions were payable in 
work ; and a failure on their part to take and perform a 
contract at the first letting of contracts, or within a reason- 
able time thereafter, would render them liable, on assess- 
ment and call, as if their subscription had been unlimited 
by the words “ payable in work.” Under the contract 
offered in evidence, each subscriber is liable on assessment 
and call, “‘ unless paid in work, &c., as hereinafter named;”’ 
and the subsequent stipulations entitle him to discharge 
his subscription by taking and performing a contract for 
grading, or for earth-work, or for the preparation and 
completion of the road bed for the iron, (bridging only 
excepted ;) each‘being different in kind, more or less profit- 
able, and to be performed at successive periods of time. 
A contract for one species of work might suit a subscrib- 
er, and induce his subscription, when either of the others 
would be utterly out of his power. A fair construction 
of this contract, it is submitted, gives the defendant, 
whose subscription was payable “all in work,” the privi- 
lege of choosing what kind of work he would perform, 
and, if he should not bid off a contract at public letting, 
the further choice of location on any part of the road not 
otherwise or before let. The stipulations of the contract 
were purposely made favorable to subscribers, in order to 
induce subscriptions, and the contract must, therefore, 
be construed most strongly against the company.—2 Par- 
sons on Contracts, 18. The provisions of the contract 
amount to an implied guaranty on the part of the com- 
pany that the road should be built, and that there should 
not be a useless expenditure of labor and money. 

3. There was no valid acceptance by the company of 
the acts amending its charter.—Angell & Ames on Cor- 
porations, 553 ; Grant on Corporations, 164-6 ; 2 Cranch, 
166 ; 27 Miss. 517; 29 Ala. 573; 2 Kent’s Com. 298; 1N. 
H. 44; 4 Ala. 70; 5 Ala. 787; 16 Ala. 874; 15 Pick. 363; 
4 Metc. 176; 13 Mass. 271; 7 Conn. 219; 2 Russ. & My. 
461; 10 Beavan, 61; 3 Eng. L. & Eq. 144. 
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4. Aside from the propositions above contended for, 
the defendant is clearly not liable to the railroad company 
for anything, until he has had an opportunity of taking a 
contract for work “by bidding off the same at public let- 
ting.” A public letting, it is submitted, can only be 
effected by public outcry: it presupposes bidders for the 
same work, with equal opportunities to all, the lowest 
bidder to have the contract publicly offered. The substi- 
tute for this which the court deemed sufficient, was a 
public advertisement for proposals. In the case of public 
letting, so soon as the bidding commences by outcry, bid- 
ders and the company are eachin a condition to be bound 
by a definite contract so soon as the crier knocks it off; 
but, under the plan adopted by the court, the subscribers 
might be forever prevented from obtaining a contract, at 
the option of the company. The difference between the 
two plans is wide and important: one secures to the de- 
fendant a valuable right, while the other confers on the 
company the power to destroy that right, and to render 
the stipulation of the contract, which was obviously in- 
tended for the defendant’s benefit, utterly nugatory. 

5. The 5th and 7th charges asked should have been 
given. The contract secured to the defendant the right 
to select a contract for work along the entire route of the 
road, while but a limited portion of the road was in fact 
let out ; and he was not to be restricted, in making his 
selection, to any particular kindof work. The first three 
assessments were all made before any opportunity was 
afforded to negotiate for contracts on by far the greater 
portion of the road, as is shown by the dates of the several 
assessments and of the action of the board of directors. 

6. The defendant was entitled to notice, and the onus 
of proving it was on the plaintiff—2 Parsons on Con- 
tracts, 180-82; 30 Ala. 666; 4 Ala.70. Thecourt erred, 
therefore, in refusing the 8th charge asked. 

7. On the 27th March, 1857, the company decided, in 
effect, not to continue the road beyond Gainesville towards 
Tuskaloosa; and subscribers on that side were released 
from the greater portion of their liability. It was left to 
them, and not to the subscribers generally, to decide 
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whether the road should progress in that direction, or 
should stop at Gainesville. But the defendant subscribed 
to the road under its new name and charter; and the com- 
pany, by discriminating between the subscribers—allow- 
ing a portion of them to release themselves, and confining 
the others to the limits of the original charter—committed 
a fraud on him. He was thereby not only prevented from 
performing work on the road in Greene and Tuskaloosa 
counties, if he had chosen to do so, but became liable to 
do work for an enterprise entirely different from the one 
which he had agreed topromote. The 10th charge asked, 
therefore, ought to have been given. 

8. The 6th charge asked ought to have been given. By 
the terms of the contraet, the company was to arrange 
with subscribers, as far as it conveniently could, that they 
should be accommodated with work on their own premi- 
ses, when the road ran on or across their lands. At the 
time the defendant subscribed, the road touched, or at 
least ran within one-fourth of a mile of his lands; and 
he must be supposed to have subscribed with reference to 
that location. The subsequent change in the location of 
the road released him from liability on his subscription. 


Ruavis, contra.—1. The contract stated in the complaint 
is to pay upon assessment and call, unless paid in work, 
&e. The stipulation that the subscription may be paid 
in work, is for the benefit of the defendant; and it was 
his duty to pay, or offer to pay in work, in order to avoid 
his liability to pay in money. Having omitted to do so, 
he became liable to pay in money, upon assessment and 
call; and it was not necessary to state any part of the 
contract, except that which shows his liability to pay on 
assessment and call. Consequently, all else that is stated 
in the complaint is surplusage.—Plowman v Riddle, 
7 Ala. 775; McRae v. Raser, 9 Port. 122; Love v. Sim- 
mons, 10 Ala. 113. All of the complaint to which the 
demurrer applies being surplusage, the defendant was not 
injured by the overruling of his demurrer; and therefore, 
the overruling of it isnoterror. If these views be correct, 
they entirely dispose of all the grounds of demurrer. 
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2. Suppose, however, these positions are wrong; still, 
the demurrer was properly overruled. The Ist and 8d 
grounds assigned present the same point, viz., that the 
statement that the defendant was to perform the work in 
a reasonable time after he had an opportunity afforded 
him by the plaintiff to do so, is not authorized by the 
contract, and is an unauthorized conclusion of law. The 
following authorities are a sufficient answer to these 
grounds: 2 Parsons on Contr. 173, and note (e); cases 
cited in Shepherd’s Dig. pp. 497-8, §§ 185, 140. The 2d, 
4th, and 5th grounds of demurrer, and the 5th and 7th 
charges asked, present the question, what is the true con- 
struction of the contract, and may be considered together. 
If the construction contended for above is not the true 
one, what is the true construction? The rule, in con- 
struing contracts of this description, is, that the construc- 
tion should be such as to facilitate the object of the enter- 
prise.—McMillan v. Mays. & Lex. Railroad Co., 15 B. 
Mon. 218; Pierce on Am. Railroad Law, 75; 17 Barb. 
(N. Y.) 579; 5 Ind. 247. The object of the enterprise 
was, to construct a railroad between the points and places 
mentioned in the charter and amendments, as speedily as 
possible. The construction of the contract contended for 
by the appellant, tends to delay and defeat this object; 
for, if that construction be correct, he cannot be called 
upon to pay his subscription in money, until the last foot of 
grading, and the last cross-tie necessary to be laid down, from 
one end of the road to the other, have been put under contract. 
This seems to be a very unreasonable construction of the 
contract, and certainly never was intended by the parties. 
The provision in the contract, that those who wished to 
pay their subscriptions in work should be accommodated, 
as far as could be done consistently with the contract, with 
work to be done on their own lands, shows that it was 
intended that the work should be done as it might be 
required on those lands. The true construction of the 
contract, therefore, is this: The defendant was to pay the 
amount of his subscription in money, on assessment and 
call, unless he should take a contract for work, as soon 
as the company afforded him a reasonable opportunity to 
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do so. Ifthe company afforded him reasonable opportu- 
nities to take a contract, both at public and private 
letting, and he failed to avail himself of them, he became 
bound absolutely to pay in money, upon assessments and 
calls made afterwards. Moreover, the privilege allowed 
by the contract to the defendant, of paying his subscrip- _ 
tion in work, being for his benefit, is one that he could 
waive ; and the facts alleged in the complaint, and stated 
in the bill of exceptions, show that he had waived it. If 
he had, he thereby became bound to pay the assessments 
and calls made after such waiver. 

3. The omission to aver in the complaint that notice of 
the last assessment mentioned in it was published, is no 
ground of demurrer. That omission only occasions the 
loss of interest on that assessment. The amount of the 
assessment itself the defendant would be bound to pay, 
if notice should never be published. 

4, If either of the constructions of the contract above 
contended for be correct, there was no variance between 
the complaint and the contract read in evidence. It is 
always sufficient to declare upon a contract according to 
its legal effect.—See the authorities cited in Ist paragraph. 

5. The charge of the court, on the plea of nul tiel cor- 
poration, was authorized by the evidence set out in the 
bill of exceptions. The defendant's contract was with the 
plaintiff by its corporate name under the amendments of the 
charter. This was an admission of the existence of the 
corporation, which estopped the defendant from denying 
that fact.—Montgomery Railroad Co. v. Hurst, 9 Ala. 
513; Duchess Cotton Man. Co. v. Davis, 14 Johns. 239; 
Hamtranck v. Bank of Edwardsville, 2 Mis.; Tar 
River Nay. Co. v. Neal, 3 Hawks, 520; Searsburgh Turn- 
pike Co. v. Cutler, 6 Vermont, 315; Selma & Tennessee 
Railroad Co. v. Tipton, 5 Ala. 808; Jones v. Dana, 
24 Barb. (N. Y.) 895; Bank of Circleville v. Renick, 
15 Ohio, 337 ; Duke v. Cahaba Nay. Co., 10 Ala. 82; Ang. 
& Ames on Corp. § 635. 

If the contract by the defendant with the plaintiff does 
not estop him from denying the corporate character of the 
plaintiff, it is at least prima-facie evidence of the plaintiff’s 
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corporate existence. This, together with proof of organ- 
ization under the original charter, user under it, and 
continued user under the amendments of the charter, all 
of which is shown by the bill of exceptions, in the absence 
of any proof that the amendments were rejected or objected 
to by any of the original corporators, is sufficient evidence 
ot acceptance of the amendments, to authorize the 
charge of the court. There is no reason why the same 
presumption of acceptance of an amended charter, under 
such circumstances, should not be indulged, that is 
indulged in respect to the acceptance of an original char- 
ter. It is not necessary that the records of the corpora- 
tion should show a formal or written acceptance of the 
amendments, nor that notice of a meeting for the purpose 
of accepting them was given. The acceptance of the 
amendments may be presumed merely from the exercise 
of corporate powers under them.—Taylor v. Comm’rs of 
Newberne, 2 Jones’ (N. C.) Eq. 146; Russell v. McLellan, 
14 Pick. 63; Ang. & Ames on Corp. §§ 238, 284, 94, 83, 
and note 1 on p. 79; Wetumpka & Coosa Railroad Co. v. 
Bingham, 5 Ala. 657; Bank v. Dandridge, 12 Wheat. 71; 
1 Hall, 191; also, the authorities cited above. The bill 
of exceptions shows that the amendments were formally 
accepted by the directors of the company ; that the stock- 
holders (which expression includes all) were apprised of 
the fact, at an annual meeting shortly after the date of 
the defendant’s subscription; that the company is still 
acting under the name given by one of them; that con- 
tracts had been let out, and nearly twenty miles of the 
road graded, under the amendments; and that rights had 
been acquired, and liabilities incurred under them. Un- 
der these circumstances, every presumption will be made 
in favor of the legal existence of the corporation.—Duke 
v. Cahaba Nav. Co., 10 Ala. 91; Road Co. vy. Creeger, 
5 Har. & Johns. 122; Farmers’ Bank v. Jenks, 7 Met. 594. 

6. The 2d charge given, wnd the 9th charge refused, 
present the question, what is a public letting within the 
meaning of the contract. The contract, in this respect, 
ought to be considered in reference to the general usage 
of such corporations in such cases. It isa part of the 
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history of the country, and of railroads, of which the 
court will take judicial notice, that contracts for work on 
the road are let through the medium of proposals, and 
not by public auction. Such contracts could only be let 
at public auction, to the lowest bidder, without regard to 
the fitness or ability of the bidder to perform the contract, 
—which considerations it cannot be supposed the com- 
pany intended to deprive themselves of. That this mode 
was not intended by the contract in question, is shown 
by the provisions in the contract, that the company would 
arrange, as far as could be consistently with the other 
provisions of the contract, that subscribers who should 
agree to pay in work should be accommodated with work 
on their own premises. This could not be done, if the 
company, before it could hold the defendant liable, was 
bound to let out the contracts for work at public auction. 

7. The Ist, 2d, 8d, and 4th charges refused, present 
the same questions which are discussed in paragraph 5. 
Moreover, the charges were properly refused, because each 
one of them refers a question of law to the jury. What 
constituted a “legal meeting,” &c., is a question of law. 
See cases cited in Reavis’ Dig. p. 318, § 51; and in Shep- 
herd’s Dig. p. 463, § 76. 

8. The 6th charge asked for, was properly refused also. 
There was no proof that the line run “through” the land 
of Eppes; nor was there any proof that the road was 
“located” to run through his land; nor was there any 
proof of a change of “location.” The charge was, there- 
fore, abstract. But, if it were not, the facts assumed in 
it do not release the defendant from his subscription. 
For, even if the contract be construed to contain mutual 
stipulations, the stipulations are mdependent.—17 Barb.. 
579; 5 Ind. 247. 

9. The 8th charge asked for, was properly refused also. 
By becoming a subscriber for stock, the defendant became 
a member of the corporation. He is, therefore, presumed 
to know that the company had made proposals inviting 
contracts for work. Proof of “ actual notice’ to him, there- 
fore, was not necessary. Moreover, the stipulation that 
he might pay his subscription in work being for his ben- 
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efit, he was bound to take notice of offers to let out contracts, 
and to apply for one, either at public or private letting. 
10. The 10th charge asked for, was properly refused 
also. The facts stated in the charge constitute no defense. 
Smith v. Plank-Road Co., 30 Ala. 650. Even if.the com- 
pany had released the subscribers to the road north of 
Gainesville, that would have furnished no ground of 
defense for Eppes.—Hall v. Selma & Tenn. Railroad Co., 
6 Ala. 741. Besides, the charge assumes that the com- 
pany had “directed” that the road should not be carried 
beyond Gainesville, when there was no proof to that 


effect. 


A. J. WALKER, C. J.—The defendant’s contract must 
be construed as importing a promise to pay two thousand 
dollars, upon assessment and call, to the capital stock of 
the plaintiff, with the privilege of discharging it by taking 
and executing a contract for the making of the road bed, 
and preparation of it for the iron, (bridging excepted,) 
which contract might be taken at public letting, or, if not 
bid off at public letting, might be taken at private letting, 
to such extent as might be necessary to make up the 
amount, at the engineer’s estimate. The contract also 
contains a stipulation on the part of the plaintiff, to 
accommodate subscribers, on whose lands the road might 
be located, with work upon their premises, as far as it 
could consistently with the provisions of the contract. 
If the plaintiff had preferred a payment in work done 
upon the road bed, it could not have coerced payment in 
that manner. The right of election, as to the mode of 
payment, pertained to the defendant, not to the plaintiff. 
The defendant secured to himself, by the terms of his 
contract, the privilege of electing whether he would pay 
in money, or by the taking and execution of a contract 
for the construction of the road. In the event of the 
defendant’s election to pay in work, he was by the contract 
entitled to the further privilege of taking a contract by 
bidding off the same at public letting ; and failing to bid 
off a contract at public letting, which would discharge the 
debt, he had the privilege of paying by taking a contract 
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at private letting, to do work not otherwise or before let. 


The privilege of election, as above set forth, was a right © 


of the defendant secured by the contract. 

It was impossible to make an election to pay in work, 
until an opportunity was afforded to him of bidding off a 
contract at public letting; and if he failed to take a con- 
tract at public letting, the performance of which would 
discharge the debt, until an opportunity was afforded of 
taking a contract at private letting, to do work not other- 
wise or before let. The collection of the debt for stock 
out of the defendant, without affording such opportunity, 
would practically abrogate the provision of the contract 
which secures to the defendant the right at his election 
to pay by taking and executing a contract. 

The contract in this case differs from those construed in 
Lane v. Kirkman, Minor, 411; McRae v. Raser, 9 Porter, 
122; Plowman v. Riddle, 7 Ala. 775; and Love vy. Sim- 
mons, 10 Ala. 113. See, also, 2 Parsons on Con. 168. 
Under all those contracts, the power of making the elec- 
tion depended upon no act of the promisee, but alone 
upon the promisor’s volition. Herethe election to pay 
in work could not be made, until the plaintiff so acted as 
to enable the defendant to make it in the manner provided 
by the contract. In those cases it was correctly decided, 
that the promisor should notify the other party of his 
election. In this case, the defendant might signify his 
desire to pay in work, before he had an opportunity of 
taking a contract ; but he could not make a binding elec- 
tion, until the opportunity was had. A party is never 
required to make an election, until full information of 
every thing calculated to influence the choice was possess_ 
ed.—Reaves and Wife v. Garrett, at the present term. 
Such information could not be had, until the letting of 
contracts occurred. Besides, the defendant’s stipulation 
is to pay in money, or in work; and there can be no fail- 
ure to comply with that stipulation on his part, until he 
has an opportunity to pay in work ; for it would be absurd 
to say that the defendant had broken his obligation to pay 
in work, when the plaintiff had not made it possible for 
him to do so. 
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[2.] While it was incumbent upon the plaintiff to give 
the opportunity above specified, the defendant cannot, 
under the contract, claim that he should not pay in money, 
until he had had an opportunity of selecting a contract from 
the route of the road inits entire extent. The plaintiff's 
duty would be discharged, by offering lettings of work in 
the manner contemplated by the contract, to such an 
extent as would enable the defendant to exercise the privi- 
leges provided for him. He has not stipulated for the 
privilege of selecting the place of his contract from the 
entire route of the road, and ‘cannot complain that an 
opportunity of making such election has not been afforded. 

[3.] If the plaintiff afforded to the defendant an opportu- 
nity to take a contract, by bidding off the same at public 
letting, then the defendant’s privilege of taking a contract 
at. private letting extended only to “any portion not 
otherwise or before let.’””’ Whether he would avail him- 
self of that privilege, was a matter for his own determi- 
nation; and the plaintiff could be required to do nothing 
more in reference to it, than to allow a reasonable time to 
the defendant to make known his determination. If he 
elected to take a contract at private letting, it was his 
duty to give notice of hiselection. As there was no time 
specified, within which the election was to be made, the 
law prescribes that it should be made within a reasonable 
time; and in the event of a failure to make it within a 
reasonable time, the obligation to pay in money would 
become absolute.—See the authorities above cited; also, 
Skinner v. Bedell, 32 Ala. 44; Shepherd’s Dig. 497, § 135. 

[4.] Unless notice of the assessments and calls is requir- 
ed by the charter of a corporation, it is not indispensable 
to the right of action upon subscriptions to the capital 
stock, that such notice should be given.—Pierce on Ameri- 
can Railroad Law, 77; Br. Bk. v. Gaffney, 9 Ala. 1538; 
Henderson v. Howard, 2 Ala. 342; Evans v. Gordon, 
8 Porter, 142; Montgomery v. Elliott, 6 Ala. 701. 

The propositions which we have thus far maintained, 
lead us to an approval of the rulings of the court below 
uponithe defendant’s demurrer, and upon the objection to 
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the admission in evidence of the written contract, and 
upon the 5th and 7th charges requested by the defendant. 

[5.] The plaintiff acted as a corporation under its 
amended charter, and the defendant contracted with it 
when so acting, and contracted with it in the name which 
it was authorized by the amended charter to take. That 
there was a legal acceptance of the amended charter, the 
defendant, who contracted with the plaintiff when acting 
under the amendment, and in the name authorized by it, 
cannot deny.—Tar River Nav. Co. v. Neal, 3 Hawks, 520, 
opinion of Henderson, J., 587; Jones v. Dana, 24 Barb. 
399; Dutchess Cot. Man. Co. v. Davis, 14 Johns. 245; 
All Saints Church v. Lovett, 1 Hall, (N. ;¥.) 198; John 
v. F. & M. Bk. of Ind., 2 Blackf. 367; Searsburg Turn- 
pike Co. v. Cutler, 6 Verm. 815; Congregational Society v. 
Perry, 6 N. H. 164; Iamtranck v. P., D. & C. of Edwards- 
ville, 2 Mis. 169 ; 2 Ld. Ray. 1585; Mont. R. R. Co. v. 
Hurst, 9 Ala. 513, Duke v. Cahaba Nav. Co., 10 Ala. 90; 
Selma & Tenn. River R. R. Co. v. Tipton, 5 Ala. 808. 

It is a result of this last proposition, that there was no 
error in the 1st charge given, nor in the Ist, 2d, 8d, and 
4th refusals to charge as requested by the defendant. 

[6.] The second charge given asserts, that the letting 
out of contracts in pursuance to a notice in a newspaper 
calling for proposals was a public letting within the mean- 
ing of the defendant’s contract ; and the 9th charge request- 
ed seems to have been designed to assert the converse of 
that proposition. By the terms of his written agreement, 
the defendant had a right to take a contract by “ bidding 
off the same at public letting.” By giving the second charge, 
and refusing the defendant’s ninth request to charge, the 
court made a public letting consist of a letting in pursu- 
ance to a notice in a public newspaper inviting propsals 
for contracts, and treated an opportunity to make proposals 
for a contract in pursuance to such notice as an opportu- 
nity to bid off a contract. Upon the doctrine of the charge, 
if the corporation advertised for proposals, and, when 
they were made, acted upon them in private, and in pri- 
vate assented to or rejected them, there was a bidding off 
contracts at a public letting, and there was afforded to 
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the defendant an opportunity to bid off a contract at a 
public letting. 

By turning to Webster’s dictionary, I find that ‘ letting” 
is an americanism, used to signify the act of pulting out 
portions of work to be performed by contract, as on a 
railroad or canal, and it has in our country that accepta- 
tion. The letting or putting out of the contract is a dif- 
ferent thing from the invitation to make proposals for it. 
The letting is posterior to the invitation for proposals. It 
is made after the proposals have been received in pursu- 
ance to the invitation, and after they have been consider- 
ed; and is the act of awarding the contract to the pro- 
poser. The distinction between the advertisement for 
proposals and the letting of a contract is precisely the 
distinction between the advertisement of a sale and a sale. 
There may be an advertisement for proposals, and no let- 
ting; as there may be an advertisement of a sale, and 
yet no sale. There may be public advertisement, calling 
for proposals, and yet the letting may be private; just as 
there may be a public notice of a sale, and yet the sale 
may be private. If the defendant’s stipulationdiad been 
for an opportunity in the first place to take at a private let- 
ting, it would scarcely be contended, that the defendant 
had had no opportunity to take at a private letting, because 
the plaintiff had invited proposals by a public advertise- 
ment. If the defendant had, in such case, argued his 
immunity from liability to pay in money, he would have 
been told, that the public call for proposals did not im- 
pair his opportunity privately to apply for and take a 
contract ; and that, notwithstanding the public call, he 
might have applied for and taken a contract under cir- 
cumstances of the profoundest secrecy. If a letting after 
public call for proposals would be deemed private to 
satisfy the requisitions of such a contract, it cannot be 
public in this case, in order to satisfy the requisition of 
a contract containing a precisely opposite stipulation. A 
letting of the same character cannot be private or public 
at the option of the plaintiff. 

The contract itself plainly discriminates between a 
public and a private letting, in providing for the de- 
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fendant a right to take contracts in succession at let- 
tings of the two different characters. No reasonable or 
useful purpose can be found for the discrimination be- 
tween public and private lettings, and for carefully secur- 
ing to the defendant the privilege to take first at one, 
and then, if necessary, at the other, if we consider a 
letting as public or private, without regard to the cir- 
cumstances of publicity or privacy under which it is 
made, according as it was made with or without public 
notice calling for proposals. Under such a view of what 
is meant by a public letting, the defendant does not 
provide for himself any substantial benefit which he 
would not have had if he had merely provided for him- 
self a right to take at private letting. If public letting 
had been entirely omitted from the contract, he would 
still have had the privilege, in common with the rest 
of the community, of proposing terms for a contract to 
the private consideration of the plaintiff. 

The defendant here has stipulated for the privilege, 
not only of taking a contract at a public letting, but of 
taking it by “ bidding” at a public letting; and not only 
that, but by “bidding” it “off” at a public letting. The 
language is, ‘by bidding off the same at public letting.” 
Bidding, in its comprehensive sense, is making an offer; 
but, in its more ordinary acceptation, it signifies the 
making of an offer at an auction.—Bouvier’s Law Dict., 
Bid, Bidder ; Payne v. Cave, 3 Term R. 149; 2 Kent’s 
Com. 784. One is said to bid off a thing, when he bids 
at an auction, and the thing is knocked down to him 
in immediate succession to the bid, and as a consequence 
of it. The expression “bidding off” a contract at public 
letting, would manifestly be perverted, in using it for 
the description of a transaction, in which proposals were 
made and privately passed upon, as the judgment of the 
plaintiff, uncontrolled by the consideration of the lowest 
bid, might dictate. If a private gentleman should adver- 
tise for proposals to do a work, and, after receiving the 
proposals, should, in the exercise of his discretion, award 
the contract to one of the proposers, no one would say 
that the contract had been “bid off” at a public letting. 
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I do not controvert the position, that the parties must 
be regarded as having contracted with a view to facili- 
tate the enterprise of constructing the railroad. There 
are, doubtless, cases in which the court, construing a con- 
tract in the light of this presumed intention of the par- 
ties, might attain a conclusion more favorable to the 
corporation than would otherwise be adopted. But the 
court, in the application of the principle, must not per- 
mit itself to be led into the consideration of doubtful 
questions of policy involved in the construction of rail- 
roads. To do so, would constitute us judges of what is 
expedient in railroad building, as well as of law. The 
policy, to which we could look in the construction of a 
contract, must be palpable, and not disputable. It is 
not sufficiently manifest, that the letting out of contracts 
for the construction of a railroad to the lowest bidder 
would always be detrimental, to justify an allowance of 
much consideration to the argument made upon that 
assumption. It is conceivable that railroad corporations 
might, at least in some cases, consult their best interests 
by so letting out contracts, and taking suitable guaranties 
for the performance of the work. Aside from this, the 
rule, that we must construe a contract in the light of 
the presumed intention to facilitate the enterprise, is 
designed to aid in the ascertainment of the meaning of 
the language employed, and does not authorize a per- 
version of it. It is assumed that, to let out contracts 
for the construction of a railroad, would be inconsistent 
with the interests of the enterprise, because it is neces- 
sary that there should be a judicious selection of such 
contractors as would execute the work with expedition, 
fidelity and skill; and that there must, therefore, ,be a 
discretionary authority to reject bids, although the most 
favorable in amount. Now, if the plaintiff has such an 
authority in reference to the defendant’s bid, the pro- 
vision giving him a right to bid off a contract at public 
letting is annulled. He cannot have a right to take a 
contract by bidding it off, and the plaintiff at the same 
time have a right to reject his proposal, although the 
most favorable in its terms. If the plaintiff has such a 
5 
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right, the defendant might be ready and willing to take 
a contract, and might propose to do it on the most 
favorable terms; and yet always have his proposal re- 
jected by the plaintiff, in the exercise of its discretionary 
authority. The plaintiff has stipulated with the defend- 
ant that he may discharge his debt by taking a contract, 
and it would be alike unjust and inconsistent with that 
stipulation to allow to the plaintiff the discretionary 
authority to reject the defendant’s proposal, upon the 
ground of his unsuitableness to do the work, and yet 
coerce the payment of the debt in money. The plain- 
tiff has agreed that the defendant may discharge his 
debt in work, and it cannot now say he is unfit for the 
task. Thus it appears, that the argument drawn from 
the presumed policy of allowing the plaintiff the discre- 
tionary authority of rejecting the proposals of persons 
deemed unfit, leads to a conclusion inconsistent with 
the clear right of the defendant under the contract, and 
cannot therefore be maintained. 

It may be argued, that the labor and expense of rail- 
road grading depends upon the character of the earth 
to be removed from, and to be carried on to the road 
bed; that this cannot be determined, except as the 
strata are exposed in the progress of the work; that 
therefore it is customary and necessary for railroad 
companies to let out contracts at so much per cubic 
foot for the different kinds of earth; that in so letting 
out contracts, it is impossible to tell which one of vari- 
ous bids is the lowest, because it cannot be known how 
much of the different kinds of earth will have to be 
removed; and that, for those reasons, it would be un- 
reasOnable to attribute to the parties a design to have 
a public letting to the lowest bidder. This argument 
assumes, that the track of the railroad cannot be such 
that contracts might be prudently taken and awarded 
for the doing of the grading at so much for a given 
distance. This assumption we are not authorized to 
make. If the parties have agreed that contracts are to 
be bid off, the presumption is a fair one, that they have 
done so with the knowledge necessary to determine upon 
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the practicability of executing it. At all events, this 
court is not authorized to make and enforce a new 
contract for them, even though it might find the one 
actually made difficult or impossible of accomplishment. 

It may be that it is customary with railroads to re- 
ceive proposals to grade different sections of the road, 
at so much per cubic foot for removing and filling in 
the various kinds of earth, and to select from among the 
different proposals that which, taking into consideration 
the different prices proposed for the various kinds of 
work, and the probable amount of each of the different 
kinds of work to be done, the corporation may suppose 
most favorable. If such be the customary mode of let- 
ting contracts for grading, we cannot suppose that the 
parties to the contract in this case intended to adopt it. 
Under that mode of awarding contracts, they are not 
necessarily let to the lowest bidder, but to him whom 
the corporation may suppose or conjecture to be the 
lowest bidder. If a proposer or bidder gets a contract 
under that system, he does it ‘because, in the exercise 
of the judgment of others, he is the most favorable 
bidder. He does not know who are his competitors, 
or what were their bids, or the considerations which 
influenced the judgment in awarding the contract. If 
that plan of letting contracts were adopted, whether the 
defendant would ever get a contract would depend upon 
the irresponsible and privately exercised judgment of 
his adversary ; and if he knew what the competing bids 
were, he could not tell whether his was the best bid 
until the work was done. The defendant has provided 
for himself, by the terms of his subscription of stock, 
aright to have a contract because he bid it off at a 
public letting, and not a right to have it or not as the 
irresponsible judgment of the adverse party, exercised in 
private, and in reference to competing bids unknown 
to him, may determine. It is thus evident that the 
mode of awarding contracts, which I have admitted may 
be customary with railroads, could not have been adopted 
consistently with the contract; and I cannot therefore 
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suppose, that such mode was contemplated when the 
stock was subscribed. When a custom is proved, it is 
not received in evidence for the purpose of varying a 
contract, but for the purpose of showing what the con- 
tract was. 

The clause of the contract provides, that the plaintiff 
would arrange, as far as it could consistently with the 
preceding provisions, that subscribers through whose 
land the road ran should be accommodated with work on 
their premises. This clause cannot control the construc- 
tion of those going before, because it is expressly subor- 
dinated to them. ‘The defendant had an absolute right 
to take a contract by biddingit off. This right could best 
be exercised, and could only be protected, through an 
auction. For this reason, and for the other reasons which 
I have given above, I think the plaintiff has no right to 
collect the defendant’s subscription of stock, until it has 
afforded to him an opportunity of bidding off a contract 
at public auction. In my opinion, the meaning of “ pub- 
lic letting,” construed in connection with the accompany- 
ing words, is public auction. I think the court erred in 
giving the second charge, and in the ninth refusal to 
charge ; but my brethren both differ from me. 

[7-8.] There was no error in the 8th, 6th and 10th refu- 
sals to charge as requested. The contract does not impose 
upon the corporation the duty of giving actual notice of 
the letting contemplated. It would be sufficient if it 
gave the public notice usual in such cases. Nor does the 
contract impose upon the plaintiff the duty of adhering 
to a location made at the time when the contract was 
entered into. There is nothing in the contract which 
would authorize a release of the defendant for the cause — 
specified in the tenth refusal to charge. 

The majority of the court disagree with me as to the 
only point upon which I think there was error in the 
rulings of the court below. There must, therefore, be an 
affirmance. 


STONE, J.—A majority of the court are not able to 
agree with the chief-justice, in his construction of the 
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phrase, ‘“ bidding off the same at public letting.” While 
we concede that a letting of railroad contracts by oral 
outcry, and to the lowest bidder, pursuant to public proc- 
lamation, would be a public letting ; yet we do not think 
that the only mode in which a letting may be public. 

The word letting, when used in this connection, is an 
americanism. As defined by Mr. Webster, it is “the 
putting out of portions of work to be performed by con- 
tract, as on a railroad.” There is, evidently, nothing in 
the word letting, which requires the putting out to be by 
public outcry. It simply means a putting out of the con- 
tracts, or engaging contractors to do the work. If this 
word stood alone in this contract, all would concede that 
the corporation might comply with its terms, without 
public outcry. This word seems to have been employed 
in this sense, in the act “‘ to establish a board of commis- 
sioners for the improvement of the navigation of the 
Coosa river, and for other purposes,” (Pamph. Acts of 
1837, p. 13 ;) and in the act “ for the preservation of the 
State capitol, and the grounds belonging to the same,” 
Pamph. Acts 1847-8, p. 439. 

The adjective, public, has many significations. None of 
them, iu our judgment, implies that kind of publicity, 
proclamation, which attends sales at public outery. The 
definition which, we think, expresses the intention of the 
parties to the present contract is, “‘ open to all—notorious.” 
To become notorious, it is necessary that fair and reason- 
able public notice shall be given. To render the letting 
open to all, it is necessary that the public shall have the 
equal privilege of bidding for the contracts, and becoming 
contractors for the work. The letting which furnishes 
this notoriety, and secures to the public equal competi- 
tion, is a public letting. On the other hand, no matter 
how many persons may have notice of, and be present at 
the letting ; and no matter how public the act of letting, 
or putting out the contracts may be—unless the letting 
be so conducted as to secure to the public an equal right 
to bid for and take the contracts, the subscriber who is 
denied this privilege, may justly complain that tbere has 
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not been extended to him the right to take contracts by 
bidding off the same at public letting. 

In coming to these conclusions, we do not shut our eyes 
to the nature of the work to be performed, and the char- 
acter of bids and contracts which experience has demon- 
strated to be promotive of success in such enterprises. In 
common with all men, we must be presumed to have 
knowledge of the leading practical principles which obtain 
in the construction of these public works. 

The defense relied on in the circuit court, as we under- 
stand the record, raises but a single question on the feature 
of the contract above discussed. It contends that the 
letting should have been at public outcry. It is not any- 
where contended that the publication was not sufli- 
cient, nor that Mr. Eppes was denied the right to compete 
fairly with the public for contracts to do work. In the 
charges given, and in the refusals to charge on this point, 
the circuit court took the view of this contract which we 
have taken; and we think the record, on the matter of 
the public letting, is free trom error. 





FLEMING vs. GILMER. 


[BILL IN EQUITY BY FEME COVERT, AGAINST TRUSTEE’S EXECUTOR AND LEGATEE, 
FOR RECOVERY OF TRUST PROPERTY, WITH ACCOUNT OF HIRE AND PROFITS. ] 


1. Statute of limitations, and lapse of time, as applied in equity between trustee and 
cestui que trust.—A married woman cannot maintain a bill in equity against 
the executor of a deceased trustee under an ante-nuptial settlement, for the 
recovery of the slaves conveyed by the deed, with an account of their hire 
and profits, when there was a surviving trustee for several years, who 
might have maintained an action for the recovery of the property, but 
suffered the statute of limitations to effect a bar against him; yet, if the 
executor held in subordination to, and in recognition of her rights under 
the deed, her claim is not barred. 

Multifariousness.—A bill, filed by a married woman, against the exeeutor 
and sole legatee of her deceased trustee, seeking from the executor an 
account of the hire and profits of the trust property during his own pos- 


bo 











JUNE ‘TERM, 1859. 63 


Fleming v. Gilmer. 








session and that of his testator, and from the legatee an account of the hire 
and profits during his possession, with the property itself, and also the ap- 
pointment of another trustee, is not multifarious. 

3. When trustee’s administrator is not necessary party to bill by cestui que trust against 
co-trustee’s executor.—The administrator of a deceased trustee, under an ante- 
nuptial deed, is not a necessary party to a bill filed by the cestui que trust 
against the executor and legatee of another co-trustee, seeking a recovery 
of the trust property, an account of the hire and profits, and the appoint- 
ment of another trustee ; when it appears that his intestate, although he 
accepted the trust, never had possession or control of any of the trust 
property, and no account is prayed against the administratior. 

4, When remainder-men may be joined as defendants to bill by life-tenant.—Where 
slaves are conveyed, by ante-nuptial settlement, to a trustee, for the sole 
and separate use of the wife during life, with remainder to the children of 
the marriage living at her death ; and the wife, during the coverture, files 
a bill against the executor and legatee of the deceased trustee, asking the 
recovery of the slaves, an account of their hire and profits, and the ap- 
pointment of another trustee,—the children by the marriage may be joined 
as defendants to the bill. 

5. Statute of limitations applicable to feme covert.—The last clause of section 2486 
of the Code, providing that the exception therein contained, in favor of 
Sfemes covert, must not “ extend toa married woman in respect to her separate 
estate,” applies only to separate estates created by statute. 











AppEAL from the Chancery Court of Tallapoosa. 
Heard before the Hon. James B. Crark. 


Tue bill in this case was filed on the 9th February, 1858, 
by Mrs. Harriet C. Fleming, a married woman, suing by 
her next friend, against her husband, William H. Flem- 
ing, their several children, John McKenzie, as executor of 
Henry C. Spencer, deceased, and Thomas M. Gilmer and 
wife. Its material allegations were, in substance, the fol- 
lowing: That the complainant and her said husband were 
married in South Carolina, where they then resided, on 
the 19th November, 1818; that an ante-nuptial contract 
was executed between them, by which certain slaves, then 
belonging to complainant, were conveyed to Henry 8. 
Spencer and Matthew Fleming, as trustees, in trust for 
the complainant’s sole and separate use during her life, 
with remainder to the children of the marriage, if any, 
and, in default of children, to the surviving husband ; that 
the deed was duly recorded, and both the trustees accepted 
the trust; that the trustees permitted a portion of the 
property, ‘perhaps the whole of it, to go into the hands 
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of complainant’s husband, but what portion of the same 
she cannot state, as she was not kept advised of the 
management of the property ;” that the parties all re- 
moved to Alabama some time prior to 1837 ; that Matthew 
Fleming, one of the trustees named inthe deed, removed 
to Texas in 1887, where he remained until September 
1852, when he returned to Alabama, and died in 1853; 
that Henry S. Spencer, in the absence of said Fleming, 
became the sole acting trustee, and wasted and misapplied 
the trust property; that one of the slaves conveyed by 
the deed, Clarissa by name, went into the possession of 
said Spencer, as such trustee, in 1834, and was retained 
by him until his death, which happened in 1844; that 
said slave and her increase then passed into the possession 
of McKenzie, as executor of said Spencer, who retained 
them until January, 1858, when they were taken from 
him, against his consent, by Thomas M. Gilmer, who had 
married the only daughter and legatee of said Henry 8. 
Spencer, and who claimed said slaves as belonging to his 
said wife under the will of her father; that said Spencer 
never set up any claim whatsoever to said slaves, other 
than as trustee, and that McKenzie always recognized 
complainant’s title, and would have yielded up the posses- 
sion of the slaves to her, and accounted to her for the 
hire, had it not been for the unfounded claim of Gilmer, 
against which he desired the protection of a decree in 
chancery. . 

The prayer of the bill was as follows: “That your 
Honor, on final hearing, will take an account of the hire 
of said slaves while they were in the possession of the 
said Henry 8. Spencer, and charge the same upon his 
executor, John McKenzie; ard if he has no assets of said 
estate, and the same have passed into the hands of said 
Thomas M. Gilmer and his wife, that then they be charged 
with said hire to the extent of the assets so received by 
them ; and that an account be also taken of the hire of 
said slaves while in the possession of the said McKenzie, 
as well as for the time they have been in the possession of 
said Gilmer and wife, and charged upon the parties respec- 
tively, or upon the assets of said Henry Spencer’s estate ; 
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and that complainant have a decree for said slaves; and 
that another trustee be appointed, in lieu of the trustees 
named in said deed, to hold said slaves subject to the 
trusts and limitations mentioned in said deed; and that 
complainant may have such other and further relief as 
the circumstances of her case may require.” &e. 

Gilmer and wife and McKenzie separately demurred to 
the bill—“‘1st, for the want of equity ; 2d, because the 
lapse of time appearing on the face of the bill presents a 
full defense to the relief sought; 8d, because the com- 
plainant’s children, having no interest in the relief prayed 
for, are not proper parties to the bill; 4th, because the 
administrator of Matthew Fleming should be a party 
defendant ; and, 5th, because the bill is multifarious.” 

The chancellor sustained the demurrer, and dismissed 
the bill, on the ground that the complainant’s remedy was 
barred by the statute of limitations and lapse of time; 
and.his decree is now assigned as error. 


Ws. P. Cuitton, for appellant.—1. The complainant’s 
right to come into equity, under the facts disclosed in her 
bill, is sustained by the following authorities: Gould v. 
Hill, 18 Ala. 84; Bridges & Co. v. Phillips, 25 Ala. 136; 
Love v. Graham, 25 Ala. 187; Crabb v. Thomas, 25 Ala. 
212; Gerald v. McKenzie, 27 Ala. 166. 

2. The claim asserted in the bill is neither barred by 
the statute of limitations, nor objectionable as a stale 
demand. Courts of equity adopt and give effect to the 
exceptions contained in the statute of limitations.—Crock- 
er v. Clements, 23 Ala. 296. The cause of action accrued 
while the complainant was a married woman; and, con- 
sequently, she is not barred.—Michan v. Wyatt, 21 Ala. 
813. The statute did not begin to run until there was an 
adverse possession.—Boyd v. Beck, 29 Ala. 703. The 
bill alleges, that the executor, as well as his testator, held 
in subordination to the trust. 

3. The bill is not multifarious. —Gaines v. Chew, 2 How. 
(U. 8.) 642; Savage v. Benham, 17 Ala. 119; Horton v. 
Sledge, 29 Ala. 478. 
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Wiis & GranaM, contra.—1. On the death of Henry 
Spencer, the title to the trust property at once devolved 
on his co-trustee, Matthew Fleming, who might have 
maintained an action for its recovery.—Parsons v. Boyd, 
20 Ala. 112; Hawkins v. May, 12 Ala. 673; Taylor v. 
Benham, 5 How. 233; Hill on Trustees, 442; Powell v. 
Knox, 16 Ala. 364; Mauldin, Montague & Co. v. Armis- 
tead, 14 Ala. 702. Matthew Fleming survived until 1853, 
when the statute of limitations had effected a bar against 
him; and when the trustee is barred at law, the cestui que 
trust is also barred in equity.—Bryan v. Weems, 29 Ala. 
423; Colburn v. Broughton, 9 Ala. 351. 

2. The bill is multifarious. The matters of account 
between complainant and McKenzie have no necessary 
connection with the matters of account between complain- 
ant and Gilmer and wife.—1 Dan. Ch. Pr. 384, and notes; 
Story’s Eq. Pl. § 271; Bryan v. Blythe, 4 Blackf. 249; 
Dick v. Dick, 1 Hogan, 290. A demurrer for multifarious- 
ness goes to the whole bill, and it is not necessary to 








specify the parts which are multifarious.—1 Dan. Ch. Pr. 
621. 


STONE, J.—This case comes before us on a demurrer 
to the bill, which requires us to regard as true every ma- 
terial averment which the bill contains.—Bobe v. Frowner, 
18 Ala. 89; Story’s Eq. Pl. § 452. 

The complainant concedes in her bill, that she has been 
out of the possession of the slaves she sues for since the 
year 18384; a period of twenty-four years, when her bill 
was filed. She avers, that her trustee, Mr. Spencer, held 
the property ten years, until he died in 1844; and that 
Mr. McKenzie, the executor of Mr. Spencer’s will, held 
the property from the time of the death of Mr. Spencer 
until a short time before the institution of this suit, when 
it went into the possession of Mr. and Mrs. Gilmer. For 
some nine years after the possession of Mr. McKenzie com- 
menced, the other trustee named’ in the ante-nuptial 
contract was in life, and could have maintained a suit 
for the recovery of the property. If these facts stood 
alone, and unexplained, the right of the complainant 
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would be absolutely barred, under the authority of Bryan 

v. Weems, 29 Ala. 4238. 
The case made by the bill, however, is not of this char- 
acter. According to its averments, both Mr. Spencer 
) during his life, and Mr. McKenzie during the continuance 


MF of his possession, held the slaves in subordination to, and 


in recognition of the rights of Mrs. Fleming in and to 
the property. This would not constitute an adverse hold- 
ing, and, consequently, did not ripen into a title.—See 
Blackwell’s Adm’r v. Blackwell’s Distributees, 33 Ala. 
57; Angell on Lim, § § 168-174; McArthur v. Carrie, 
82 Ala. 75; Kimball v. Ives, 17 Ver. 430. 

The holding of Mr. Gilmer is confessedly adverse to 
Mrs. Fleming. This, however, had not existed long 
enough, if the statement of the bill be true, to perfect a 


 [2.] It is contended, that the bill in this case is multi- 
 farious, and that the decree of the chancellor should be 


Jaffirmed on that account, if for no other reason. The 


“alleged fault of the pleader consists in the fact, that the 
bill unites in one and the same complaint a cause of action 
against McKenzie, as the executor of Spencer, the trustee; 
a claim against McKenzie, for hire while the slaves were 
in his possession, and a claim against Gilmer and wife for 











’ the slaves, and for hire while in their possession. 


' It is impossible to lay down a rule on the subject of 
 multifariousness, which will be applicable to all cases. A 
cardinal principle is, to avoid the blending and complica- 
tion of distinct matters in one suit; while on the other 
_ hand,a needless multiplication of separate actions is equally 
tobe deprecated. It is not essential to the unity of a 
dill, that each complainant or defendant shall have an 
equal and co-extensive interest in the entire subject-mat- 
_ ter of the litigation. In the varying transactions of life, 
 acompliance with such a rule would be impossible. On 


"the other hand, it is not proper to impose on parties who 


~ have an interest in a subject of litigation onerous burdens 
and expenses in regard to a matter entirely disconnected, 
i merely because another has a common interest in both 
_ subjects of contestation. Substantial harmony, with oc- 
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casional diversities of interest, is, perhaps, as near an 
approach to correctness as we can make. 

In the present case, there are many, and the most im- 
portant matters in controversy, which are common to all 
the defendants. ‘ 1st. There is a privty of title between 
Mr. Spencer, the testator, Mr. McKenzie, the executor, 
and Mrs. Gilmer, the sole legatee. If the title of Mr. 
Spencer be defeated, then the title of Mr. McKenzie must 
fall, unless his possession ripened into a title, or he ac- 
quired one in some other way. His title failing, probably 
the derivative title of Mrs. Gilmer would fall with it. 
Each party, then, is interested in every question which 
affects the complainant’s title ta the slaves. 2d. What- 
ever sum may be recovered out of McKenzie, as executor, 
for the use and hire of the slaves during Mr. Spencer’s 
life-time, or for the use and hire while in his possession, 
will be a charge to that. extent upon the estate of Mr. 
Spencer in his hands, so far as we can now perceive. Mrs. 
Gilmer, then, being sole legatee, is interested in this ques- 
tion; and although it may not have been necessary to 
join her as a party, if this were the only question in the 
case, still there would seem to be no impropriety in hay- 
ing her before the court. 38d. If separate suits had been 
brought against Mr. McKenzie, as executor, for the hire 
while Mr. Spencer held the slaves; against him as an in- 
dividual for the hire during his own possession, and 
against Mr. and Mrs. Gilmer for the property, and hire 
while in their possession, the great underlying fact of title 
to the slaves would have furnished the most material sub- 
ject of proof in each of those suits. Other harmonies 
might be pointed out, but we deem it unnecessary to 
pursue this discussion further. .This bill is not, on its face, 
multifarious.—Horton v. Sledge, 29 Ala. 478; Halstead 
v. Sheppard, 23 Ala. 568; Brinkerhoff v. Brown, 6Johns. 
Ch. 189; Felder v. Davis, 17 Ala. 418 ; Gaines v. Chew, 
2 How. (S. C.) 619. 

[8.] There was no necessity for joining the representa- 
tive of the other trustee, Matthew Fleming, as a party 
defendant. He does not appear ever to have had the 
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possession of this property, and no account is prayed 
against him. 

[4.] It might be conceded that the children of com- 
plainant were not necessary parties to this snit, and still 
we think there was no impropriety in joining them as 
defendants. They probably have a future interest in the 
slaves, and any litigation which bears on the custody, title, 
or preservation of the corpus of this property, may affect 
their interests. In’one view, it was eminently proper that 
they should have been beforethe court. Under the ante- 
nuptial contract, it was the duty of the trustees, not only 
to preserve and protect the title of the slaves for the 
separate use of Mrs. Fleming during her life, but also to 
hold the title for the benefit of her children after her death, 
in the event they survived her. The present bill seeks to 
bring the estate of the trustee to a settlement, and to 
have the possession of the slaves delivered to the life- 
tenant, Mrs. Fleming. The trustees being dead, it may 
be proper to further guard the interests of the contingent 
remaindermen, by the appointment of another trustee. 
We do not, however, say that such is the case. That 
question is not before us. We think, however, that in a 
suit which seeks to place the property out of the control of 
the trustee’s executor, and to place it in the control of the 
beneficiary, there is at least no impropriety in bringing 
those in remainder before the court in the character of 
defendants.—Story’s Eq. Pl. § § 207, ez seq. 

[5.] The chancellor also erred in supposing that the 
last clause of section 2486 of the Code bears on this case. 
We have uniformly held, that the provisions of the Code, 
which speak of the separate estates of married women, 
relate to their estates made separate by law, and to none 
others.—See Smith v. Smith, 30 Ala. 642, and authorities 
cited. 

The decree of the chancellor is reversed, and the cause 


remanded. 
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DUCKWORTH vs. DUKCWORTH’S ADM’R. 


»[BILL IN EQUITY TO ENJOIN PROBATE DEQREE.] 


1. Equitable relief against probate decree—A court of equity will not grant relief 
against a probate decree, by establishing a credit or set-off which might 
have been allowed in the probate court, merely on the ground that the 
complainant’s attorney advised him that it was not necessary to bring it 
forward before that court. 

2." Allegations of bill —It is a cardinal rule, founded in reason and good sense, 
that a bill must show the complainant’s claim or title to relief with accuracy 
and clearness, and with such certainty that the defendant may be distinctly 
informed of the nature of the case which he is called on to meet : matters 
essential to the complainant’s right to relief must appear, not by inference, 
but by direct and unambiguous averment. Tested by this rule, the bill in 
this case is fafally defective. 


AppEAL from the Chancery Court of Dallas. 
Heard before the Hon. James B. Cuarx. 


Tue bill in this case was filed by Jeremiah Duckworth 
and Alfred Berry, against John C. Grayson, as the admin- 
istrator of Randall Duckworth, jr., deceased; and sought 
to enjoin a decree of the probate court of Dallas, which 
had been rendered against the complainants, on the final 
settlement of their accounts as executors of Randall 
Duckworth, sr., in favor of said Grayson, for his intestate’s 
distributive share of said estate. The facts alleged are 
these: In June, 1851, the complainants, in connection 
with the defendant’s intestate, qualified as executors of 
said Randall Duckworth, sr., who was the father of the 
defendant’s intestate. In December, 1851, on the distri- 
bution of the slaves belonging to the estate, the defend- 
ant’s intestate became indebted to the estate in the sum 
of $253, the excess of the value of the slaves received by 
him above his distributive share, and executed a receipt 
for the slaves, acknowledging that he was responsible for 
this excess on final settlement; and at other times during 
the joint administration, he received from complainants, 
as executors, divers sums of money, amounting in the 
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aggregate to about $920, for which he executed to them 
his receipts. Afterwards, pending an application for the 
final settlement of the executors’ accounts, the defendant’s 
intestate died; and in December, 1856, on the final set- 
tlement, a decree was rendered against the complainants, 
in favor of Grayson, for $1390, as his intestate’s share of 
the estate, and the complainants were discharged as exec- 
utors. On this settlement, the several sums due from 
the defendant’s intestate, as above stated, “‘ were not taken 
into the settlement, nor then and there prayed to be 
credited upon his distributive share of said estate, because 
they were advised by their attorney that it was not neces- 
sary to do so, as the same could at any timeafterwards be 
credited upon said decree in favorof his administrator, 
or would pass as cash in its payment and discharge; nor 
has any portion thereof been paid or discharged. Gray- 
son is a foreign administrator, having qualified as such 
in Louisiana. An execution has issued on said decree, 
and is now in the sheriff’s hands.’’ The prayer of the 
bill was, for a perpetual injunction of the decree, and for 
general relief. 

The chancellor sustained a demurrer to the bill, for 
want of equity; and his decree is now assigned as error. 


Byrp & More@an, with Gro. W. Gaye, for appellant, 
contended that the bill contained equity, on the following 
grounds: 

1. The complainants, being the sureties of the defend- 
ant’s intestate for his proper administration of the assets 
which came to his hands, have the equitable right to retain 
in their hands the amount due on the decree against them, 
until they are discharged from this liability —Adams on 
Equity, 223, (508;) 2 P. Wms. 128 ; 7 Watts, 79; 3 Hare, 
571. 

2. The money in the hands of the defendant’s intestate 
was received by him as assets of his father’s estate, and 
he had the right to hold it until his accounts as executor 
were settled; and his co-executors could not, for this rea- 
son, insist on it as a set-off against his distributive share 
of the estate in their hands. Or, if there was such mutu- 
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ality in the demands as would support the claim as a set- 
off; still it was only an equitable set-off, and could not 
have been enforced in the probate court. The notes were 
not taken payable to the executors as such, and could not 
have been so taken as to vest in them any right of action 
as executors.—Godbold v. Roberts, 20 Ala. 354; Nelson 
v. Dunn, 15 Ala. 502; Calloway v. McElroy, 3 Ala. 406; 
King v. Shackelford, 24 Ala. 158. 

8. Grayson, being a foreign administrator, has no right 
to remove the property of his intestate from this State 
until the creditors here are satisfied.—Story’s Conflict of | 
Laws, § § 525-26, 388 ; Harrison v. Mahorner, 14 Ala. 829. 

4, A foreign administrator has no right to sue, or to 
collect by execution here, except by the permission of our 
statutes.—Harrison v. Mahorner, supra; Kennedy v. Ken- 
nedy, 8 Ala. 391. It does not appear that he has given 
the bond required by sections 1390-93 of the Code; and 
until he does this he has no right to receive the money, 
although he has an execution. Chancery only can afford 
relief insuch case.—24 Ala. 439; 4 Ala. 721. 


Pettus, Peaves & Dawson, contra.—1. Considered as 
a bill for equitable relief against a judgment at law, be- 
cause of the ignorance or mistake of their counsel, the 
bill is without equity.—Hair & Labuzan v. Lowe, 19 Ala. 
224; Lee & Norton v. Bank, 2 Ala. 21; Stinnett v. Bank, 
9 Ala. 120; McGrew v. Bank, 5 Porter, 547; Mock v. 
Cundiff, 6 Porter, 24; Hill v. MeNeill, 8 Porter, 432; 
Sanders v. Fisher, 11 Ala. 812; Watts v. Gayle & Bower, 
20 Ala. 817. 

2. The bill cannot be maintained for the purpose of 
establishing, as an equitable set-off, a demand which was 
available as a legal set-off in the probate court.—Carroll 
v. Moore, 7 Ala. 615; Landreth v. Landreth, 12 Ala. 640. 
Moreover, the bill shows that the complainants have had 
a final settlement of their executorship, and have been 
discharged; and there is no averment that they were 
charged on their settlement with the sums advanced to 
the defendant’s intestate: on the contrary, it is expressly 
averred that those sums were not “ considered or account- 
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ed for on said settlement.”” According to the averments 
of the bill, then, the complainants have no interest what- 
ever in these sums, but the same belong to the legatees 
and distributees of their testator’s estate; and it does not 
appear that the defendant’s intestate is not the sole legatee. 

3. If it were admitted that the complainants, as co- 
executors with the defendant’s intestate, became respon- 
sible to the legatees for the assets which went into his 
hands, they could not obtain any relief under the present 
form of the bill. The bill is not filed in a double aspect, and 
its sole object is to have the decree. perpetually enjoined. 
The relief they now claim, as sureties, is utterly inconsis- 
tent with the prayer of the bill; and the general prayer 
cannot aid them.—Simmons v. Williams, 27 Ala. 507; 
Wiley, Banks & Co. v. Knight, 27 Ala. 336; Charles v. 
Dubose, 29 Ala. 367. 


R. W. WALKER, J.—1. If the demands set up by 
the complainants against the estate of Randall Duckworth, 
jr., could have been allowed on their final settlement in 
the probate court, in reduction of his distributive share 
in his father’s estate, the bill is without equity; for no 
rule is better established, than that a court of chancery 
will not relieve in regard to a matter as to which the com- 
plainant could have had redress in aprevious litigation, 
unless he was prevented from obtaining it by accident, 
fraud, or the actof the opposite party, unmixed with fault 
or negligence on his part.—Hair & Labuzan v. Lowe, 
19 Ala. 224. 

2. But, if it be conceded that the probate court had no 
jurisdiction to give the complainants the benefit of these 
demands, on the final settlement, by deducting them from 
the amount of the distributive share of Randall Duckworth, 
jr., still, we think that this billis not so framed as to show 
that the complainants are entitled to relief. 

It is obvious that, if the complainants can claim relief 
at all, itmust be upon one or the other of the following 
grounds; | 

First, That on their final settlement they were charged 
with, and accounted for, the amounts due from Randall 
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Duckworth, jr., and that the probate court had no power 
to allow these amounts as sets-off against the latter’s dis- 
tributive share of the money in their hands. 

Second, That the complainants were not charged with 
these amounts on their final settlement—but that Randall 
Duckworth, jr., was himself one of the executors; that 
he has never made a final settlement of his accounts as 
executor; that he was liable as such to the creditors and 
distributees of his father’s estate, for the amounts received 
by him from his co-executors; that the complainants, 
being his sureties on his bond, are also responsible there- 
for; and that, his administrator being a non-resident, 
they have the right to protect themselves by the retention 
of the amount for which they are thus liable, until they 
are discharged from responsibility on his account. 

Without stopping to consider the correctness of the 
foregoing as legal propositions, we are satisfied that this 
bill does not sufficiently aver the facts involved in either 
of them. 

It is a cardinal rule, founded in reason and good sense, 
that the bill should state the title or claim of the com- 
plainant with accuracy and clearness, and with such cer- 
tainty that the defendant may be distinctly informed of 
the nature of the case which he is called upon to meet. 
If the facts essential to the right of the complainant are 
not clearly and unambiguously alleged, the defect will be 
fatal; for no facts are properly in issue, unless charged in 
the bill, and no proof can be made of, or relief granted 
for facts not charged.—Story’s Eq. Pl. §§ 242, et seq.; 
1 Daniell’s Ch. Pr. 411, et seq ; Cockrell v. Gurley, 26 Ala. 
405; Spence v. Duren, 8 Ala. 251. 

To justify relief upon the first of the two grounds just 
mentioned, the bill should aver positively, that the com- 
plainants had been charged, on their final settlement in 
the probate court, with the several amounts which they 
claim from the estate of Randall Duckworth, jr. There is 
no positive and direct allegation that this was the fact ; 
and for this reason, if for no other, the bill is fatally de- 
fective, if it is to be considered as seeking relief upon the 
ground here referred to. 
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In like manner, its allegations are altogether too vague 
and uncertain to authorize relief upon the second ground 
above mentioned. It is not distinetly averred, that the 
complainants were not charged, on their settlement in the 
probate court, with the amounts due from Randall Duck- 
worth, jr.; nor is there aclearand positive allegation that 
the latter had not made a final settlement of his accounts 
as executor, (which would have discharged the complain- 
ants from liability as his sureties;) or that there were any 
unsatisfied creditors of the estate of Randall Duckworth, 
sr., to whom the complainants could ever be made liable 
for the amounts due from their co-executor ; nor that the 
latter was not in fact the sole distributee of his father’s 
estate. It is true that some, if not all of these facts, might 
be inferred from other statements in the bill; but the 
matters essential to the complainant’s right to relief must 
appear, not by inference, but by direct and unambiguous 
averment. 

The bill seemsto proceed entirely upon the ground, that 
the complainants have the right to set off these demands 
against the decree in favor of the defendant as adminis- 
trator of Randall Duckworth, jr., because they were pre- 
vented from having this done on their settlement in the 
probate court, by the advice of their counsel, who told 
them that it could as well be done afterwards. Consid- 
ered in this aspect, it is wholly without equity; and if it 
is to be treated as seeking relief upon any other ground, 
its allegations are so vague and uncertain, that they fail 
to establish the existence of any specific equity which the 
complainants can call upon the court to enforce. 

Decree affirmed. 
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SMITH vs. MOORE. 


[BILL IN EQUITY BY SIMPLE-CONTRACT CREDITOR. } 


1. When simple-contract creditor may come into equity.—A simple-contract creditor, 
having no judgment or lien, cannot come into equity, to enforce satisfaction 
of his demand out of equitable assets, on the ground that the debtor resides 
in another State; nor can his bill be maintained on the equity of the 
attachment law, unless his demand is equitable, or some special cause for 
equitable interposition is shown. 

2. Equitable attachments——To sustain a bill in equity under the authority of 
sections 2954-56 of the Code, the statutory bond and affidavit must be given 
and made, and an attachment must be prayed: it is not sufficient that an 
injunction is prayed and obtained. 


AppEAL from the Chancery Court of Macon. 
Heard before the Hon. James B. Cuark. 


Tuts bill was filed by Amos Moore, against William 
G. Smith and Thomas H. Smith, for the purpose of sub- 
jecting to the satisfaction of a promissory note, held by 
the complainant on said William G. Smith, certain money 
and property in the hands of Thomas H. Smith, as trustee 
of William G. Smith. The complainant’s demand was 
evidenced by a promissory note, executed by said William 
G. Smith on the 4th April, 1852, and payable on or before 
the 1st November next after date. The money or prop- 
erty in the hands of Thomas H. Smith, which the bill 
sought to subject to the satisfaction of the complainant’s 
demand, was held by him, as trustee of William G. Smith, 
under the will of their father, Guy Smith, who died in 
Georgia, the place of his residence, in 1857; the 4th item 
of the will being in these words: ‘Having heretofore 
given to my son, William G. Smith, negroes and other 
property, and money, I further give to my son, Thomas 
H. Smith, in trust for my son, William G. Smith, the 
further sum of thirty-six hundred dollars ; not subject to 
any debt or debts he may have contracted, but for his 
comfort and support; and should he depart this life before 
receiving the same, leaving no child or children, then, 
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and in that event, the thirty-six hundred dollars to be 
equally divided with my other children then in life; and 
if any should be dead, their share to their child or chil- 
dren.” The bill alleged, that William G. Smith resided 
in California, and that he had no property or estate here 
which could be reached by process of law. The prayer 
was for an injunction, account, and general relief; and 
the bill was sworn to, in the usual form. 

A decree pro confesso, on publication, was entered 
against William G. Smith. Thomas H. Smith filed an 
answer, admitting all the material allegatious of the bill; 
but insisting that, under the will of Guy Smith, the 
money in his hands was not subject to the satisfaction of 
complainant’s demand; and demurring to the bill on the 
following grounds: “1st, for want of equity; 2d, because 
it does not show that William G. Smith has no property 
in California; 3d, because it shows on its face that the 
interest of said thirty-six hundred dollars is not subject to 
the complainant’s debt; and, 4th, because the complain- 
ant is not a judgment creditor, and has not exhausted his 
legal remedies.” 

The chancellor overruled the demurrer, and rendered 
a decree for the complainant, ordering an account, Ke. ; 
and his decree is now assigned as error. 


Ciopton & Liaon, for appellants. 
Witiiams & Grauay, contra. 


A. J. WALKER, C. J.—The bill is filed by a simple- 
contract creditor, having no judgment or lien. The law 
is settled in this State, that the equity of the bill cannot 
be maintained upon the ground that the debtor resides in 
another State.-—Saunders & McLaughlin v. Watson, 
14 Ala. 198; Reese & Heylin v. Bradford, 13 Ala. 887. 
Nor can the equity of the bill be maintained upon the 
ground, that the court ought to take jurisdiction in anal- 
ogy to the proceeding by attachment at law; for that 
doctrine applies only to cases where the complainant’s 
demand is equitable, or there is some special cause for 
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equitable interposition.—Kirkman v. Vanlier, 7 Ala. 217; 
Davenport v. Bartlett & Waring, 9 Ala. 179. 

[2.] Ifthe equity of the bill can be maintained at all, 
it must be upon the authority of sections 2954-56 of the 
Code. The proceeding is not conformable to those stat- 
utes. Neither the affidavit, nor the bond, preliminary to 
the issue of attachments, was given; nor was an attach- 
ment asked or issued. But an injunction was prayed for, 
and obtained; and it is contended, on the authority of 
Hartley v. Bloodgood, 16 Ala. 233, that the court may 
bring the equitable assets under its control, as well by an 
injunction, as by an attachment. The chancellor followed 
that decision, while denying its correctness, and gave the. 
complainant relief. The decision was made in reference 
to the act of 1846, which was repealed by the adoption of 
the Code. It has never been adopted as a rule controll- 
ing the jurisdiction and operation of the courts under the 
sections of the Code giving authority to proceed by attach- 
ment in certain specified cases ; but, on the contrary, this 
court has departed from it, and has adopted the rule, that 
there must be*a substantial conformity with the requisi- 
tions of the statute.—Bentley v. McKenzie, 30 Ala. 139; 
Kirksey v. Fike, 27 Ala. 383. It would be difficult to 
reconcile the doctrine of Hartley v. Bloodgood with the 
later decisions under the same statute-—McGown v. 
Sprague, 28 Ala. 524; Flake v. Day, 22 ib. 182; Bank of 
St. Marys v. St. John, Powers Co., 25 Ala. 565. To carry 
the principle of that case out, as contended for by the 
counsel for the appellee, would not only be inconsistent 
with more recent decisions, and with other decisions upon 
the statute of 1846, but it would abrogate so much of the 
law as prescribes the bond and affidavit. 

The decree of the chancellor must be reversed, and a 
decree must be here rendered, dismissing the bill, with- 
out prejudice, at the costs of the appellee. 
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RUPERT & CASSITY rs. ELSTON’S EXECUTOR. 


[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKERS. ] 


ron 


. Abatement and revivor of action—In an action against two joint makers of a 
promissory note, if one of the defendants dies pending the suit, the statute 
(Code, § 2146) does not authorize a revivor against bis personal represent- 
ative; yet, if the plaintiff suggests the death of the deceased, and asks 
leave to revive against his personal representative, he cannot complain 
that the court would not let him proceed against the survivor jointly with 
the personal representative of the deceased, but compelled him to elect 
whether he would take a nonsuit, or would proceed against either one 
separately. 

Competency of principal as witness for surety.—ln an action against the surety 
alone, on a promissory note executed by him jointly with his principal, the 
principal isa competent witness for him uader section 2302 of the Code, 
though he was not at common law. 

. Presumption in favor of ruling of primary court.—Where the bill of exceptions 
states, that plaintiff objected to the competency of a witness for the defend- 
ant, “ because it appeared upon his examination voir dire that he had indem-~ 
nified the defendant’s testator against any loss arising from the claim sued 
on ;’’ and that the court overruled the objection,—the appellate court will 
presume, if the testimony of the witness on his preliminary examination is 
not set out, that the objection was not sustained by the facts. 


be 


ive) 


AppraL from the Circuit Court of Talladega. 
Tried before the Hon. Joun Git Suorrer. 


Tuts action was brought by the appellants, as the 
surviving partners of the late firm of Rupert, McLellan & 
Co., against William L. Elston and Samuel H. Dixon; 
and was founded on a promissory note, of which the fol- 
lowing is a copy: 

** $8,500. Mobile, Dee. 7, 1853. 

“Sixty days after date, we promise to pay, to the order 
of Rupert, McLellan & Co., eight thousand five hundred 
dollars, value received; negotiable and payable at the 
Southern Bank of Alabama at Mobile.” 

(Signed,) SamMvuEL H. Drxon, 
WiiaM L. Etston. 

The defendant Elston, separately, pleaded the general 

issue, want of consideration, failure of consideration, 
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payment, set-off, and several special pleas of non est factum, 
in which he alleged, in substance, that he signed the note 
in blank, as the surety, and for the accommodation of 
Dixon, in order that it might be delivered to Rupert, 
McLellan & Co., and be filled up by them for one-half the 
amount of said Dixon’s indebtedness to them; that the 
entire amount of Dixon’s said indebtedness was repre- 
sented by him, and was in fact, not more than $11,000; 
that the note, signed in blank, was delivered to one of 
the plaintiffs, for the purpose specified, ard was filled up 
by him, without defendant’s knowledge or consent, for a 
much larger sum than was intended, and that the sums 
since paid on it exceeded the amount for which it was 
intended to be given. 

At the May term, 1858, the plaintiffs suggested the 
death of William L. Elston, and asked leave to revive the 
suit against his personal representative when known. At 
the next succeeding term, at which the trial was had, 
“the plaintiffs moved the court to revive their action 
against Jonathan L. Elston, as the executor of said Wil- 
liam L. Elstop; and thereupon said Jonathan L. Elston 
came into court, waived scire facias, and consented to be 
made a party defendant thereto. The plaintiffs then 
moved the court to be allowed to proceed against said 
Dixon and Jonathan L. Elston, executor as aforesaid, 
jointly ; which motion the court overruled, and the plain- 
tifts excepted. Thereupon, under the compulsion of the 
court, the plaintiffs then amended their complaint, by 
striking out the name of said Dixon, and proceeded in 
said cause against said Jonathan L. Elston, as executor, 
alone.” 

After the plaintiffs had read in evidence the note sued 
on, and proved the genuineness of the signatures thereto, 
“the defendant introduced asa witness Samuel H. Dixon, 
the principal in the notesued on. The plaintiffs objected 
to said Dixon, as being incompetent, for the following 
reasons: Ist, because it appeared upon his examination 
voir dire that he had indemnified defendant’s testator 
against any loss arising from the said claim sued on; 2d, 
because the judgment in this suit would be evidence for 
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said Dixon in another suit; and, 3d, because said Dixon 
being the principal maker of said note, and defendant’s 
testator being his surety, said Dixon would be liable over 
to defendant, in another action ;—which objections the 
court severally overruled, and the plaintiffs excepted.” 

The errors assigned are: ‘1st, the several rulings of the 
court set forth in the bill of exceptions; 2d, the refusal of 
the court to permit the plaintiffs to proceed against Dixon 
and W. L. Elston’s executor jointly ; and, 8d, compelling 
the plaintiffs to elect whether to take a nonsuit, or to dis- 
miss their action as to one of the defendants.” 


Ciitton & Mor@an, for appellants.—1. Elston’s execu- 
tor voluntarily came in, and was made a party; and he 
could not be admitted afterwards to say that he was wrong- 
fully made a party.—Byrd v. McDaniel, 26 Ala. 582; 
Harrison v. Harrison, 20 Ala. 629; Lampley v. Beavers, 
25 Ala. 584; Moore v. Phillips, 8 Porter, 467 ; Hobson v. 
Emanuel, 8 Porter, 442; Clark v. Stoddard, 3 Ala. 366; 
McKey v. Torry, 28 Miss. (6 Cush.) 778. After this, it 
was too late for the court to require the plaintiffs to shape 
their case differently, or to elect which one of the 
defendants they would proceed against.—Townsend v. 
Jeftries, 24 Ala. 329; Commonwealth v. York, 9 B. Mon- 
roe, 40. 

2. Section 2143 of the Code makes the obligation sued 
on joint and several, and section 2146 expressly author- 
izes the revival of the action against the executor of the 
deceased, and its prosecution against him and the sur- 
vivor jointly. The common-law rule, that there is no 
survivorship to the administrator of a deceased co-obligee, 
and the doctrine founded on that rule, that the adminis- 
trator of a deceased co-obligee could not be sued, both 
fall before this statute.— Smith v. Crotcher, 27 Miss. 456 5 
5 Sm. & Mar. 109; 6 76. 161; 9 Texas, 519; 2 Ala. 400; 
6 Ala. 848; 8 Ala. 574; 9 Porter, 456; 5 Pike, 59. 

3. Dixon was not a competent witness tor the defend- 
ant, being a co-maker of the note with defendant’s testa- 
tor, and having indemnified the latter, who was his surety, 
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against all liability on the note.—Code, § 2302; Richards 
v. Griffin, 5 Ala. 195; Bondurant v. State Bank, 7 Ala. 
830; Garrett v. Holloway, 24 Ala. 876. 


Jas. B. Martin, and L. E. Parsons, contra.—1. Having 
brought Elston’s executor into court as a party, the plain- 
tiffs could not proceed against him and Dixon jointly. 
This has been the settled construction of the act of 1824 
for more than twenty years, which is now substantially 
incorporated in the Code.—Clay’s Digest, 314, § 4; Code, 
§ 2146; Gayle v. Agee, 4 Porter, 507; Gregg v. Bethea, 
6 Porter, 10; Harrison v. King, Minor, 364. 

2. The sole ground on which the principal has ever 
been held incompetent as a witness for his surety, at least 
in this State, is, that while his interest is equally balanced 
as to the debt, he is liable over to the surety for the costs 
of the suit; and whenever this liability has been released, 
he has been held competent.—Richards v. Griffin, 5 Ala. 
195; Bondurant v. State Bank, 7 Ala. 830; Commercial 
Bank v. Whitehead, 4 Ala. 637 ; 2 Barr, 286; 2 Mete. 179. 
Section 2302 of the Code removes this objection, and 
restores the competency of the witness, since it is evident 
that the judgment in this case could not be used for or 
against the witness in another suit. The other objection 
to the competency of the witness is not so presented that 
it could be noticed by this court, because the bill of ex- 
ceptions does not set out the testimony of the witness on 
his preliminary examination. 


STONE, J.-—The act of 1802 (Clay’s Dig. 313, § 1) 
provides, that the death of either party, plaintiff or defend- 
ant, in a pending suit, shall not cause an abatement of 
the action, in case the cause of action by law survive. It 
then provides in what manner the representative of the 
party dying shall be brought before the court, and how 
the action shall proceed. 

In 1824 another statute was passed, which provided 
that, where there are two or more plaintiffs or defendants 
in any suit, and one or more of them die, the death of 
such party shall be suggested upon the record ; and if the 
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cause of action survive, the suit shall not abate, but be 
prosecuted in favor of, or against the survivor.—Clay’s 
Dig. 314, § 4. 

These statutes were construed at an early day; and it 
was held that, in cases where there were more plaintiffs 
or defendants than one, then the death of a part of the 
plaintiffs or defendants did not authorize the joining of 
the representative of a deceased party, as a co-plaintiff or 
co-defendant with the survivor or survivors. The proper 
rule in such case was said to be, to abate the suit as to 
the deceased party or parties, and permit the litigation, in 
case the cause of action survived, to proceed in the names 
of the surviving parties.—Bebee & Brewer v. Miller, 
Minor, 364; Gayle v. Agee, 4 Porter, 507; Gregg v. 
Bethea, 6 Porter, 9. 

The principle thus early settled has withstood the scru- 
tiny of thirty-five years, and has never been departed from. 
We have no disposition to unsettle a principle which has 
been so long acquiesced in, and which has so frequently 
been the basis of judicial action in the courts of original 
jurisdiction. 

It is contended, however, that the Code (§ 2146) has 
substantially departed from our former statutes; and 
whether the construction above noticed was correct or 
not, a different rule should now be declared. The lan- 
guage of the Code is: “ § 2146. No action abates by the 
death or other disability of the plaintiff or defendant, if 
the cause of action survive or continue; but the same 
must, on motion within eighteen months thereafter, be 
revived in the name of, or against the legal representative 
of the deceased, his successor, or party in interest ; or the 
death of such party may be suggested upon the record, 
and the action proceed in the name of, or against the 
survivor.” f 

The argument rests mainly on the last clause of this 
section. 

It will be observed, that this section, in its first clause, 
provides a remedy against abatements for causes other 
than the death of some of the parties. What isembraced 
within the phrases, “ or other disability,” “his successor,” or 
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party in interest,” we need not now inquire, as they are 
not presented for our consideration by anything in this 
record. Neither is it necessary that we should inquire 
whether the eighteen months allowed, within which to 
revive, is applicable to any abatement by any other disabil- 
ity than the death of one or more of the parties. These 
questions will be considered when they arise. 

Although we do not undertake to define what is meant 
by the other disabilities mentioned in this section, the lan- 
guage clearly proves that the first clause of section 2146 of 
the Code is much more comprehensive than the section 
of the act of 1802 noticed in the opening of this opinion. 

It is known to all who have examined the compilation 
of laws known as “The Code of Alabama,” that brevity 
of expression was, with its framers, a cardinal principle. 
The substance of two or more sections of our statutes, 
previously enacted, was condensed into one section or 
sentence, whenever their provisions and subject-matter 
would permit such condensation. So steadily was this 
purpose kept in view, that the full import of some of the 
sections is difficult of clear and satisfactory ascertainment. 

The last clause of section 2146 of the Code was intend- 

ed to supply the place of the act of 1824, § 1, (Clay’s Dig. 
314, §4;) and probably the entire section 2146 of the Code 
covers the ground occupied by sections 1 and 4, (Clay’s 
Dig. 313-14,) if no more. We come to this conclusion, 
because the language of the last clause of that section 
admits readily of this construction, and we have been 
cited to no other provision of the Code, which relates to 
the subject provided for by the act of 1824, § 1. We 
then read the last clause of that section as if it were thus 
written: “Or, [in case there are two or more parties 
plaintiff or defendant, and one or more of such parties, 
less than the whole, die,] the death of such party may be 
suggested upon the record, and the action proceed in the 
name of, or against the survivor.” This construction 
strictly follows our former decisions, while the one con- 
tended for would produce a radical change, which we 
have no grounds for supposing the legislature intended to 
make. 
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It is contended, that sections 2143, 2156 and 2157 of the 
Code, bear on the construction of section 2146. Section 
2143 simply declares, that certain joint liabilities to pay 
money are several as well as joint. Section 2156 provides, 
that in all suits against two or more defendants, a recovery 
may be had against a number of the defendants, less than 
the whole. Section 2157 simply declares what actions 
survive. Neither of these sections contains any provision 
as to the mode or right of reviving suits, which have 
abated, after their commencement, by the death of any of 
the parties. 

Another argument. Section 2146 of the Code is gen- 
eral in its terms, and must receive the same construction 
in every form of action which survives. Suits by and 
against partners are evidently embraced by it. It is a 
familiar rule of law, that partnerships are generally dis- 
solved by the death of one or more of the co-partners; 
and in such case, the rights of the partnership devolve 
upon the survivors. In them is the legal right to recover 
and administer the legal effects; and they alone, before 
the Code, could maintain suits on partnership demands. 
Under section 2146 of the Code, the right to revive in 
favor of the representative.of a deceased plaintiff is co- 
extensive with the right to revive against the representa- 
tive of a deceased defendant. The argument of appel- 
lants would lead to the anomalous result of permitting a 
recovery in the name of a party who would, at law, have 
no right to control the effects when recovered. 

Under these rules, it is manifest that, upon the death 
of Mr. Elston, this suit abated as to him. Mr. Dixon, 
the other defendant, being in life, the plaintiffs were not 
authorized to revive their then existing suit against Mr. 
Elston’s executor. The order to that effect was, therefore, 
irregular, and, if asked, the court should at once have 
vacated it.—See Jones v. Brooks, 30 Ala. 588. 

The appellants, however, cannot complain of this irreg- 
ularity, because it was granted at their instance. Nor 
can they be heard to complain that the court gave them 
the election, to proceed either against Mr, Dixon, or 
against Mr. Elston’s executor. This was an extra privi- 
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lege granted—not a right denied to them.—See Comstock 
v. Givens; 6 Ala. 95; Prewitt v. Garner, 32 Ala. 13. Af. 
ter the parties to the record were changed by the action 
and consent of the plaintiffs and Mr. Elston’s executor, and 
an issue was formed by them, neither party would after- 
wards be heard to complain of any irregularity before the 
formation of the issue.—Gayle v. Heustis, supra; Byrd v. 
McDaniel, 26 Ala. 582; Gager v. Gordon, 29 Ala. 341. 

[2.] The only remaining question is that which denies 
the competency of the witness Dixon to testify in favor 
of his surety in a suit to which the witness was not a 
party. We propose to consider this question in two 
aspects; and first, as affected by the fact that Mr. Dixon 
was the principal maker of the note, on which Mr. Elston, 
his surety, was sued. 

According to the rules of the common law, Mr. Dixon 
would not have been acompetent witness for the defense, 
because his interest would not have been perfectly bal- 
anced. He would have been liable to Mr. Elston’s estate 
for the costs of this action, had it gone against him; 
whereas, if the verdict and judgment had been in favor of 
the defendant, he would not have been liable to the plain- 
tiffs for the costs incurred by them in this suit.—Richards 
v. Griffin, 5 Ala. 195; Bondurant v. State Bank, 7 Ala. 
830; Garrett v. Holloway, 24 Ala. 376. 

The Code (§ 2302) has removed the disability to testify, 
which rested on interest or liability for costs, “unless the 
verdict and judgment would be evidence for him in 
another suit.”” In the mere relation of principal which 
Mr. Dixon sustained to Mr. Elston, his surety, the verdict 
and judgment could not be evidence either for or against 
the former, in another suit, in the legal sense of that 
phrase.—Jones v. Kolisenski, 11 Ala. 607; McLelland v- 
Ridgway, 12 Ala. 482; Kornegay v. Salle, ib. 584; Crutch- 
field v. Hudson, 23 Ala. 893; Atwood v. Wright, 29 Ala. 
346; Harris v. Plant & Co., 31 Ala. 639; Notes to Duchess 
of Kingston’s case, 2 Smith’s Leading Cases, pp. 683, e¢ 
seq. ; 2 Amer. Lead. Cases, vol. 2, p. 341; Moore v. Lea’s 
Adm’r, 32 Ala. 375. 

[3.] One of the objections to the competency of the 
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witness Dixon is thus stated: “‘ Because it appeared upon 
his examination voir dire, that he had indemnified defend- 
ant’s testator against any loss arising from the said claim 
sued on.” After stating two other objections to the com 
petency of the witness, the bill of exceptions states, 
“which objections the court severally overruled, and the 
plaintiffs excepted.” The record does not inform us what 
testimony Mr. Dixon gave on his examination voir dire. 
From anything which we can affirm, the court may 
have overruled the objection of the plaintiffs, because said 
ground of objection was not shown to exist in fact. The 
question would be analogous, if the competency of the 
witness had been objected to, “‘ because it appeared upon 
his examination voir dire that the record of recovery in 
this suit would be evidence for the witness Dixon in 
another suit.” This would not be an averment that the 
fact existed, but that plaintiffs had made such objection. 
Under an inflexible rule, which requires us to suppose, in 
the absence of the proof, that the cireuit court had suffi- 
cient evidence before it, on which to base its judgment ; 
or, more correctly as applicable to this case, that there 
was no evidence before the court to justify the decision 
invoked,—we feel bound to decide, that the court did not, 
in this particular, commit any error.—Gliddon v. McKin- 
istry, 28 Ala. 408; Shep. Dig. 572, §§ 145-6. 

The principle ruled in the case of Buford v. Gould, at 
the present term, is different from the one under consid- 
eration. In that case, the court was put in error, and the 
question was, had that error wrought any injury to the 
party against whose objection the decision was made? 
We held, that the record did not enable us to apply the 
doctrine of error without injury. 

In what we have said, we do not wish to be understood 
as committing ourselves to the proposition, that in every 
case in which one party has indemnified another, he there- 
by renders himself incompetent to testify for that other, 
in a suit in relation to the matter against which the 
indemnity has been given. It is only where the nature 
of the indemnity is such as to create a legal privity, that 
the record of the recovery does become evidence for and 
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against the indemnitor in another suit. In such cases 
alone is the indemnitor an incompetent witness under 


the Code.—Harris v. Plant, 31 Ala. 639, 647. 





The judgment of the circuit court is affirmed. 





SMILIE vs. SILER’S ADM’R. 


[BILL IN EQUITY BY ADMINISTRATOR FOR DISCOVERY AND ACCOUNT.] 

? 
1, Admission implied from silence of answer.—Under a bill filed by the husband 
as administrator of his deceased wife, against her surviving brothers, the 
failure of the defendants to deny in their answers an allegation of the bill, 
as to the time of the marriage between complainant and his said wife, or 
to express their information or belief as to its truth or falsity, isan implied 
admission of its truth, where it appears that all the parties resided in this 
State ; that the wife, prior to her marriage, lived on the same plantation 
with two of the defendants; aud that her marriage was known to all of 
them before her death. 
2. Final settlement and discharge of administrator—An agreement between the 
surviving children of an intestate, all being of full age, and one being also 
the administrator of the estate, by which they distributed all the property 
among themselves, and consented that the same should be entered up by 
the probate court.as a final settlement of the estate and a full discharge 
of the administrator, (but which is not shown to have received the sanction 
of the probate court,) does not operate, as against the administrator of a 
deceased distributee, as a final settlement and discharge. 
3. What constitutes wife’s separate estate under act of 1850.—The wife’s distribu- 
tive share of an unsettled estate constitutes a part of her separate estate 
under the act of 1850, (Session Acts 1849-50, p. 65,) in which her surviving 
husband, as distributee, has an interest. 


AppEAL from the Chancery Court of Pike. 
Heard before the Hon. Wave Keyzs. 


Tue bill in this case was filed by John R. Siler, as the 
administrator of his deceased wife, Mrs. Sarah J. Siler, 
formerly Sarah J. Smilie, against Stephen D. Smilie, 
Edwin R. Smilie, and Hiram A. Smilie, brothers of said 
Sarah J. ; and sought a discovery and account of the assets 
belonging to the estate of complainant’s intestate. The 
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complaiaant’s intestate and the three defendants, together 
with Perry and Raiford Smilie, since deceased, were the 
children and heirs-at-law of Robert Smilie, deceased, who 
died in Pike county, Alabama, the place of his residence, 
in December, 1841, intestate. Letters of administration 
on the estate of said Robert Smilie were granted, soon 
after his death, to Stephen D. and Perry Smilie; and on 
the death of said Perry, (at what time does not appear,) 
said Stephen D. became the sole administrator. 

The bill alleged, that the complainant and his said wife 
were married on the 11th December, 1851; that, some 
time prior to their marriage, the said Sarah J. and her 
three brothers, all being of lawful age, agreed upon a 
division of their father’s estate among themselves, without 
the forms of law, and each received the portion allotted 
to him; that Stephen D. carried off the property allotted 
to him on this division, but Edwin, Hiram and Sarah 
continued to live on the same plantation, and worked 
their negroes in common, until the marriage of said Sarah 
with complainant, when she carried away with her to her 
husband’s residence two of the slaves which had been 
allotted to her; that said Sarah died on the 8d March, 
1852, intestate, and without children, and letters of ad- 
ministration on her estate were granted to complainant 
on the 16th February, 1858 ; that in February, 18538, for 
the pretended purpose of dividing the estate of their 
father, but really for the purpose only of dividing among 
themselves the property belonging to the estate of their 
deceased sister, (complainant’s intestate,) the defendants 
entered into a written agreement, which was made an 
exhibit to the bill, and which is hereinafter more particu- 
larly referred to; that the complainant, after his appoint- 
ment as administrator of his wife, demanded of the de- 
fendants the property in their hands belonging to his 
intestate’s estate, but they refused to deliver the same, 
and denied that he had any right thereto; that said 
Stephen D., as administrator of his father’s estate, has 
paid all the debts of the estate, but has never been finally 
discharged as administrator; and that the complainant 
has no means of ascertaining what property belongs to 
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his intestate’s estate, or to the estate of her deceased 
father, except as appears from the exhibit to the bill. The 
prayer of the bill is for a discovery, account, distribution 
of the wife’s estate, and general relief. 

The bill did not allege, in express terms, that the agree- 
ment shown by the exhibit to the bill was received and 
entered of record by the probate court; but it is several 
times referred to as appearing of record, as in the follow- 
ing averments: “ The estate of said Robert Smilie, so far 
as the records of said probate court show, was kept and held 
together, without division or distribution, until the last 
of February, 1853 ; but your orator charges, upon infor- 
mation, that prior to any division or distribution appear- 
ing of record as above,” kc. “The said Edwin, Hiram and 
Sarah lived together, worked their negroes in common,” 
&e; “the said Stephen D. having long before withdrawn 
his share of the estate, but pretended, as appears of record, 
to have brought the share so taken off and allotted to him 
on the in February, 1853.” The agreement itself is 
in the following words : 

“State of Alabama, ) We, the undersigned, Stephen 
Pike county. o. Smilie, Edwin R. Smilie, 

and Hiram A. Smilie, the only surviving heirs of Robert 
Smilie, deceased, being of full age, and desirous of mak- 
ing a settlement and division of said estate by consent, 
hereby make known to the honorable probate court of 
said county, that we hereby consent and agree to the fol- 
lowing division of such estate, as a final settlement thereof: 
To Stephen D. Smilie, we consent and agree, shall be 
decreed by said court the following negroes,”’ &c., (specify- 
ing the slaves allotted to each, and then dividing the other 
personal property and the land.) “ And we hereby con- 
sent and agree to a decree of said probate court in pur- 
suance of this agreement; hereby vesting the title of the 
personalty as agreed upon, as well as the realty, to each 
of the above named, in full and absolute right, in fee 
simple; and we hereby consent to the above as a final 
settlement of said deceased, and in full discharge of the 
administrator, hereby waiving all irregularities in the 
proceedings and management of said estate. It is further 
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understood and agreed between the undersigned, that 
they shall mutually bear the costs and expenses of this 
settlement between them, and that the same be entered 
of record. Witness our hands, this 28th February, 1853.” 
(Signed by the three defendants.) 

The defendants filed a joint answer, in which they ad- 
mitted the death of Robert Smilie, the grant of adminis- 
tration on his estate, thedeath of complainant’s intestate, 
and the grant of letters of administration on her estate, 
as charged in the bill; denied that there was any division 
or distribution of Robert Smilie’s estate during the life 
of complainant’s intestate, or that she ever had or claimed 
any of the property during her coverture; insisted that 
the complainant had no interest whatever in his wife’s 
distributive share of the estate, and that the agreement 
of February, 1853, was a final settlement of the estate, 
and a discharge of the administrator; and demurred to 
the bill for want of equity, on the ground that the com- 
plainant had an adequate remedy at law. 

The only evidence in the cause was the deposition of 
Mary N. Sharpless, taken at the instance of the complain- 
ant, who testified to Mrs. Siler’s possession of a negro 
girl, and to declarations by her and the defendants that 
the girl belonged to her. 

On final hearing, on bill, answer, and testimony, the 
chancellor rendered a decree for the complainant, order- 
ing an account, &c.; and his decree is now assigned as 
error. 


GoLDTHWAITE, Rice & Sempte, for appellants.—1. It 
was essential to the complainant’s case, that he should 
prove the time of his marriage as alleged; at all events, 
that it occurred after the 1st March, 1848. ‘There is no 
proof whatever on the point, nor is it admitted in the 
answer ; and, since the bill doés not allege that the time 
of the marriage was a matter within the defendants’ 
knowledge, their failure to admit or deny the allegation 
as to that fact is not an admission of its truth. 

2. The bill and answer both show that there was a final 
settlement of Robert Smilie’s estate, and that his admin- 
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istrator was discharged. That decree must be presumed 
to be correct, as to notice and parties, in the absence of 
an averment or proof to the contrary.—20 Ala. 461. If 
the complainant was not a party to it, he might have 
propounded his interest to the probate court by petition, 
and had himself made a party for the purpose of reversing 
it on error.—22 Ala. 671, 682. If he was a party to it, 
his bill shows no ground of equitable relief against it, 
and, if it did, was filed too late. 

3. The complainant has no interest in the property 
which he seeks to recover. At common law, as under- 
stood and recognized in this State, a distributive share of 
an unsettled estate “cannot be said to be in the nature 
of a debt,” nor an estate or property “in possession, re- 
version, or remainder,” but may, with more propriety, be 
classed with choses in action; and when it belonged to the 
wife, at and before her marriage, and was never reduced 
to possession during coverture, her right to it was good, 
if she survived her husband, not only against his repre- 
sentatives, but also against his assignee for valuable con- 
sideration.—George v. Goldsby, 23 Ala. 326; Graham v. 
Abercrombie, 8 Ala. 552; Bibb v. McKinley, 9 Porter, 
636; Vanderveer v. Alston, 16 Ala. 494; Randall v. 
Shrader, 17 Ala. 333; Smith v. Hall, 20 Ala. 777 ; Clarke 
v. McCreary, 12 Sm. & Mar. 347. The “ woman’s law” 
of 1848 is not to be construed as abolishing or modifying 
this rule of the common law, unless by express words or 
necessary implication; for every rule of the common law, 
not inconsistent and irreconcilable with a statute, remains 
in foree.—5 Duer’s Rep. 183 ; 14 Barbour, 531 ; 2 Barbour, 
316; Sedgwick on Stat. & Const. Law, 127-29, and cases 
cited. The words, “in possession,remainder, or reversion,” 
as used in the acts of 1848 and 1850, are part and parcel of 
the description of the property which was thereby intended 
to be made the separate tstate of the wife. They limit 
the more general words of the statute, and could have 
been intended for no other purpose.—Lowery v. Craig, 
30 Miss. 19; Harker v. Harker, 3 Harring. 51; Bailey v. 
Pearson, 9 Foster, 77. The statute specifies three kinds 
of property, each distinguishable from the other, and al} 
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recognized by our law; and the courts have no authority 
to add a fourth. If the act of 1850 had been intended to 
embrace all kinds of property, the clear and comprehen- 
sive language of section 1982 of the Code, or other terms 
of similar import, would have been used. The word own, 
used in the act of 1850, has always been employed to 
designate a complete legal ownership, and not to include 
2 mere equitable title.—1 Peters, 559. Moreover, by the 
Tth section of the act of 1850, all the separate estate of 
the wife, thereby secured to her, is made subject, at law, 
to all debts, contracts, or engagements therein mentioned; 
and it certainly could not have been intended to make a 
distributive share of an unsettled estate, in the hands of 
the administrator, liable to be sold under execution at 
law. 


Warts, Jupace & Jackson, contra.—1. The agreement 
between the defendants, made in February, 1853, to which 
Mrs. Siler’s estate was no party, was not a final settlement 
of Robert Smilie’s.estate, nora discharge of his adminis- 
trator; nor can it prevent the complainant from maintain- 
ing this bill.—Marshall v. Crow, 29 Ala. 279; Whitworth 
v. Hart, 22 Ala. 343; Hollis v. Caughman, and Wife, 
22 Ala. 452. 

2. This case does not present the question, whether the 
complainant, as husband, is entitled to share in his wife’s 
estate. That question can only arise on the final settle- 
ment of his accounts as her administrator. 

8. But there is no difficulty in that question. The act 
of 1850 was intended to prevent the husband’s marital 
rights from attaching to any portion of the wife’s prop- 
erty, and to declare that the whole of such property 
should be for the sole and separate use of the wife; ex- 
cepting only a distributive share to the husband, in the 
event of the wife dying before him, intestate. If any 
doubt could exist as to the meaning of the word property, 
as used in the first section of the act, it would be removed 
by the broad and comprehensive definition of the word 
in the 10th section. 
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R. W. WALKER, J.—1. Where material matters are 
stated in the bill, which, prima facie, are within the knowl- 
edge, information, or belief of the defendant, if in his 
answer he fails to deny them, or to express his belief of 
their falsity, and does not. state that he cannot form any 
belief respecting their truth, they must be considered as 
admitted.—Grady v. Robinson, 28 Ala. 289. The com- 
plainant’s deceased wife was the sister of the defendants, 
and, prior to her marriage, lived on the same plantation 
with two of them; and, both before and after that event, 
resided in the same State with the other defendant. The 
answer clearly shows that all of the defendants knew of 
the marriage before the death of Mrs. Siler; but there is 
no express admission that it took place at the time alleged 
in the bill. Considering the relations between the parties, 
and the other circumstances referred to, it is but fair to 
presume that the time of the marriage was a fact of which 
the defendants had at least information or belief, if not 
knowledge; and the silence of the answer in reference to 
the allegation of the bill must be deemed an admission 
of its truth. 

2. The bill alleges, that Stephen D. Smilie, who was 
appointed administrator of his father’s estate, has never 
been finally discharged as such. The only discharge of 
the administrator set up in the answer, is one which is 
founded on the private settlement and division of the 
assets of the estate, made by the three defendants, in 
February, 1853, according to the written agreement at- 
tached as an exhibit to the bill. It is very clear that this 
private agreement between a part of the heirs-at-law, 
which does not even appear ever to have received the 
sanction of the probate court, cannot be considered a final 
settlement of the estate, or a legal discharge of the ad- 
ministrator.—Marshall v. Crow, 29 Ala. 279; Whitworth 
v. Hart, 22 Ala. 359; Hollis v. Caughman, 22 Ala. 482. 

3. In Marshall v. Crow, 29. Ala. 278, it is said that, un- 
der the Code, (§ 1990,) the husband takes as distributee 
in all the transmissible estate of which the wife died the 
owner, whether in possession or not ; in other words, that 
the husband is entitled to a distributive interest in all the 
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property to which the administrator of the wife is entitled 
as assets of her estate. The 8th section of the act secur- 
ing to married women their separate estates, approved 
February 13th, 1850, is substantially identical with section 
1990 of the Code.—Acts 49-50, p. 65. 

The question now to be determined is, whether the wife’s 
distributive share in an unsettled estate is embraced by 
the other provisions of that act, and constitutes a part of 
her separate estate under it. While it is admitted that 
the language of the Code is broad enough to cover such 
an interest, it is insisted that the words of the act of 1850 
are less comprehensive; that they only include such prop- 
erty or estate of the wife as may be said to be either “in 
possession, remainder, or reversion;’’ and consequently, 
that choses in action are not within the influence of that 
act. The argument in support of this position is founded 
upon the words of the first part of the first section of the 
act—“ If any woman, before and at the time of marriage, 
shall have and own any property or estate, whether the 
same be real, personal, or mixed, in possession, remainder, 
or reversion, all such estate and property shall be taken,”’ 
&e. 

We will not pause to comment on the peculiar phrase- 
ology here employed. The words with which the section 
opens are certainly of the most comprehensive character— 
“Tf any woman shall have and own any property or estate;”’ 
and even if there were nothing in other parts of the act 
to explain the sense of the succeeding words, it may well 
admit of doubt, whether those succeeding words would 
not be considered as intended, not to qualify and restrict 
the meaning of the terms previously used, but simply to 
exclude a conclusion which might otherwise be attempted 
to be drawn from them; namely, that the estate or prop- 
erty referred to by them did not embrace any property 
except such as was in possession of the wife. Whatever 
doubts might exist if this part of the first section were 
standing by itself, are dissipated upon an examination of 
the entire act. The. latter clause of: thefirst section is in 
these words: ‘And no husband shall, by his marriage, 
acquire a right to the property which his wife had upon his 
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marriage, or which shemay after acquire by descent, gift, 
demise, or otherwise, except as hereinafter provided for.” 
The 10th section of the act provides, “that the word prop- 
erty, as used in this act, shall be construed, wherever it 
occurs, to include all moneys, stocks, credits, or other 
effects.’ Broader or more comprehensive language it 
would be difficult to find. The only interpretation to be 
put upon it, when considered in connection with the other 
provisions of the law, is, that the word property, as used 
in the act, not only embraces any estate or property, real, 
personal, or mixed, whether in possession, remainder, or 
reversion, but that it also includes “all moneys, stocks, 
credits, or other effects.’””’ The words employed in the 
Code are not more capacious than these terms; and we 
have no doubt that every description of interest, which, 
under the Code, would constitute a part of the wife’s sep- 
arate estate, would also belong to her separate estate 
under the act of 1850.—See Campbell v. Prescott, 
15 Vesey, 507; Hogan v. Jackson, Cowp. 299; Hardy v. 
Boaz, 29 Ala. 168; 1 Bouv. Law Dict., Credits, Effects. 
Decree affirmed. 





MILLER vs. GARRETT. 


[ACTION ON DETINUE BOND.] 


1. Who are proper parties plaintif.—In an action on a penal bond, all the obli- 
gees who have sustained injuries are proper parties plaintiff, notwithstand- 
ing they may have severally sustained distinct injuries ; and if two of them 
are husband and wife, the wife may be joined with her husband. 

2. When damages accrue.—Under a complaint properly framed, in an action on 
a detinue bond, a recovery may be had for costs and expenses for which a 
liability has been incurred, although they have not been actually paid. 

3. Costs as damages.—The condition of a detinue bond being to pay such costs 
and damages axthe defendant might sustain, and the dctinue suit having 
been dismissed at the costs of the plaintiff therein, the plaintiff’s costs con- 
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stitute no part of the damages sustained by the defendant, and, conse- 
quently, cannot be recovered in an action on the bond. 

4. Charge requiring explanation.—.A charge which requires explanation, to pre- 
vent it from confusing the jury, may for that reason be refused. 


APPEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Coox. 


Tuts action was brought by William J. Garrett, Caswell 
Garrett, and Charity Garrett, wife of the said Caswell, 
against Joseph M. Miller, W. R. R. Wyatt, B. F. Davis, 
and Franklin Burbridge, and was founded on a detinue 
bond, which was in the following words : 

‘¢ Know all men, by these presents, that we, Joseph M. 
Miller, and W. R. R. Wyatt, B. F. Davis, and F. Bur- 
bridge, are held and firmly bound unto Charity Garrett, 
Caswell Garrett and William J. Garrett, in the sum of 
$1600 ; for the payment of which, we bind ourselves, heirs, 
executors and assigns; dated and sealed this 23d Novem- 
ber, 1856. The condition of the above obligation is such, 
that whereas the above-bound Joseph M. Miller and Ann 
C. Miller, his wife, Hammond Hi. Howard and Mary, his 
wife, Spear and Elizabeth, his wife, and Mary Ann 
W. Tompkins, by her next friend, Joseph M. Miller, have 
brought suit in the circuit court of Lowndes county, at 
its spring term, 1857, against the said Charity Garrett, 
Caswell Garrett, and William J. Garrett, for the recovery 
of a negro girl slave, named Rena: Now, if the said 
plaintiffs fail in their said suit, and do pay to the said de- 
fendants all such costs and damages as they (the said 
defendants) may sustain by the wrongful complaint of 
the plaintiffs, then this obligation to be void,” &c. 

The complaint alleged the following breaches: “ First, 
That the plaintiffs im the said detinue bond failed in their 
said suit, and the same was dismissed at the spring term 
of said circuit court, 1857 ; and that the complaint of the 
plaintiffs in said suit was wrongful ; and that the plaintiffs 
in this action sustained costs and damages by the wrong- 
ful complaint aforesaid, to a large sum, to-wit, the sum 
of $1600; of all which the defendants had notice ; which 
said sums, or any part thereof, the said defendants have 
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wholly failed and refused to pay, and still do fail and _re- 
fuse, though often requested so to do. Second, That the 
plaintiffs in said detinue suit failed in their said suit, and 
the same was dismissed at the spring term of said court, 
1857; and that the complaint of the said plaintiffs in said 
detinue suit was wrongful; and that the defendants were 
compelled and did employ counsel in the defense of said 
suit; and that said counsel rendered services in said suit; 
and that their reasonable fee for said services amounted 
to a large sum, to-wit, the sum of $500 ; and that the said 
defendants necessarily incurred other heavy expensesand _ 
costs to a large amount, to-wit, the sum of $500, and 
necessarily spent a long time, to-wit, one hundred days, 
in the preparation of said cause for trial, and in the de- 
fense thereof; whereby they have sustained damages by 
the wrongful suing out of said complaint to a large 
amount, to-wit, the sum of $1500, of which the defend- 
ants had notice; yet they (the said defendants) have hith- 
erto wholly failed and refused, and do still fail and refuse, 
to pay any part thereof; to plaintiffs’ damage as above 
stated.” 

On the trial, the plaintiffs read in evidence the detinue 
bond and the record of the detinue suit, in which a judg- 
ment was rendered against the plaintiffs therein, before 
the commencement of this suit, for sixteen dollars costs, 
“that being the amount of all the costs in the case.” “It 
was in evidence, also, that an execution for the costs of 
said suit had been issued to Lowndes county, and returned 
to the last term of said circuit court, ‘no property found’; 
that an execution was then issued to Autauga county, 
where the plaintiffs in said detinue suit resided, return- 
able to the spring term of said court, 1858, which had 
never been returned; and there was evidence that said 
costs have not becn paid, and there was no evidence that 
the plaintiffs in this suit have paid any of the costs of the 
detinue suit. It was in evidence, also, that Caswell Gar- 
rett and Charity Garrett were, at the commencement of 
said detinue suit, and still are, husband and wife, but the 
time of their marriage was not shown; that Caswell 
Garrett had employed several counsel to defend said det- 
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inue suit, and his said wife had also spoken to and con- 
sulted some of the same counsel as to the defense of the 
suit; and the value of the services of their counsel was 
proved. But there was no evidence that any money had 
been paid by any of the plaintiffs to any of the counsel 
employed in the defense of said suit. . There was evidence, 
also, that on the advice of his counsel, and to procure in- 
formation and testimony to defend the detinue suit, Cas- 
well Garrett went to Georgia, and expended some forty 
or fifty dollars in traveling expenses; and that it was 
necessary for the proper defense of the detinue suit that 
he should go to Georgia and incur said expenses.”’ 

“This being all the evidence in the case, the defendants 
asked the court to charge the jury, ‘that the plaintiffs 
could not recover as damages the amount of any liability 
incurred by one of them alone; and that if the evidence 
showed that no one, except Caswell and Charity Garrett, 
spoke to or employed the counsel to defend the detinue 
suit, and that said Caswell and Charity were husband and 
wife, then the plaintiffs cannot recover the amount of what 
was a reasonable fee to the counsel employed to defend 
said suit.’ Further, ‘that if Charity Garrett was the 
wife of Caswell Garrett, then the plaintiffs cannot recover 
the money paid out by said Caswell for his expenses to 
Georgia.’ Further, ‘that if Caswell Garrett paid money 
out of his own pocket for his expenses to Georgia to 
obtain information or testimony for the defense of the 
detinue suit, and said Charity Garrett was his wife, then 
the plaintiffs cannot recover anything.’ Further, ‘that 
if the execution issued to the county of the residence of 
the plaintiffs in the detinue suit, for the costs in that case, 
has not been returned ‘no property,’ the plaintiffs cannot 
recover the costs incurred in that suit by the plaintiffs in 
this action, unless it is shown that they (plaintiffs) have 
paid them.’ Further, ‘that if the whole judgment for 
costs in the detinue suit was sixteen dollars, against the 
plaintiffs in that suit, then these plaintiffs cannot recover 
in this action the whole amount of these costs.’ All these 
charges were severally refused by the court, and severally 
excepted to by defendants as refused.” 
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The refusal of the several charges asked by the defend- 
ants is the only matter assigned as error. 


Jno. A. Exmorg, for appellants. 
Barve & NeSmirtu, contra. 


A. J. WALKER, C. J.—The proper parties plaintiff, 
in an action upon a penal bond, are the obligees, notwith- 
standing they may have severally sustained distinct inju- 
ries. Gayle v. Martin, 8 Ala. 593; Boyd v. Martin, 10 i. 
700. And if one of the obligees be the wife of another, she 
may be joined as a plaintiff with her husband.—Pickens 
v. Oliver, 29 Ala. 528; Jordan v. Hubbard, 26 Ala. 233. 
The above stated principles are conclusive, to show that 
the court did not err in refusing those charges which as- 
sume that a recovery could not be had in this action for 
damages sustained exclusively by one or a partof the 
plaintiffs, and that the feme covert could not join in the 
suit. 

Every one of the plaintiffs in this case was interested 
in the damage resulting from the liability to costs in the 
detinue suit. The questions of this case arise upon re- 
fusalsto charge. Noneof the charges refused raises the 
question of the right to join an obligee, as a party plaintiff, 
who had sustained no damage whatever, and who was 
totally uninterested in the case. We therefore express no 
opinion as to the right of joining a party so situated.—See 
Code, § 2129; Skinner v. Bedell, 32 Ala. 44. 

[2.] Under the decision in Garrett & Hill v. Logan, 
19 Ala. 344, a liability for the counsel fees, without an ac- 
tual payment of them, would authorize a recovery of them 
in this suit on the bond. The principle upon which the 
decision of that point, in the case just cited, is based, is, 
that a liability for expenses incurred is such actual dam- 
age as may be recovered in the actionon the bond. That 
principle is correct, and is sustained by the authorites.— 
Sedgwick on the Measure of Damages, 106; Richardson 
v. Chasen, 10Q. B. R. (59 E. C. L. R.) 756; Dixon v. Bell, 
1 Starkie’s R. 287; Pritchett v. Boevey, 1 C. & M. 775. 
Upon the principle just stated, the plaintiffs had a right 
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to recover the expenses and costs for which they had in- 
curred a liability, notwithstanding they had not been 
actually paid. This would not be the case, if the plain- 
tiffs in their pleading had only alleged a payment in 
money; but the complaint in this case is adapted to the 
recovery of costs and expenses for which a liability has 
merely been incurred. 

[8-4.] The last charge asked was to this effect, that 
the action of detinue having been dismissed at the costs 
of the plaintiff in that action, and the entire costs being 
sixteen dollars, the plaintiffs in this suit could not recover 
upon the bond the whole costs of the detinue suit. The 
condition of the detinue bond is, to pay such costs and 
damages as the defendants might sustain by the wrongful 
complaint. The plaintiff’s costs in the detinue suit can, 
in no sense, be costs sustained by the defendants in that 
suit, it having been dismissed. The defendants are not 
liable for the plaintiff's costs in the dismissed detinue suit, 
and, indeed, cannot in any way be made responsible for 
them. The defendants in the detinue suit are only liable 
for their own costs,and they have no reason to be concerned 
about the plaintiff's costs in the detinue suit. The prop- 
osition, that the plaintiffs were not entitled to recover the 
whole costs in this case, asserted by the charge, is strictly 
true. But, if this charge had been given, it could only 
have contributed to confuse the jury; for it would have 
made it their duty to have refused an allowance to the 
plaintiffs of a part of the costs, without affording any 
means of ascertaining what part of the costs should be, 
and what part should not be allowed. It would have left 
the jury to determine upon this point by mere guessing. 
The charge required explanation, and, without explana- 
tion, would have confused the jury. There was no error 
in the refusal to give such a charge.—Godbold v. Blair, 
27 Ala. 592; Partridge v. Forsythe, 29 Ala. 290. 

Judgment affirmed. 
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COOK vs. PATTERSON. 


[TROVER FOR CONVERSION OF MULE. ] 


1. Competency of distributee as witness for co-distributee.—In an action by one of 
the distributees of an estate, on which no administration has been granted, 
for the conversion of property which went into his possession after the 
death of the intestate, another distributee of the estate is (Code, § 2302) a 
competent witness for him. 

2. What title will sustain trover.—Prior actual possession is sufficient to sustain 
an action of trover, against one who afterwards comes into possession with- 
out title, or who receives the possession from one who came into possession 
without title, unless the defendant can connect his possession with a better 
outstanding title in another. 

8. Rehearing at law.—Where the refusal of the circuit court to grant a rehear- 
ing, after final judgment at law, (Code, § 2408,) is assigned as error on 
appeal from the original judgment, but is not urged in the argument of the 
appellant’s counsel, the appellate court will not consider whether the 
application was made in time, whether the petition was legally sufficient, 
or whether an appeal lies from the refusal of such an application. 


AppEAL from the Circuit Court of Tallapoosa. 
Tried before the Hon. Robert Dovanerty. 


THis action was brought by John L. Patterson, against 
Fenton Cook, to recover damages for the conversion of a 
mule; and was commenced on the 11th December, 1856. 
On the trial, as the bill of exceptions states, “the plain- 
tiff introduced as a witness Patterson, his brother, 
who testified, that the mule sued for belonged to the estate 
of their mother, who died in 1855, intestate; that said 
mule was in her possession at the time of her death ; that 
no administration had been granted on her estate; that 
her several children, of whom plaintiff was the oldest, 
were her heirs, and most of them were under the age of 
twenty-one years.” The defendant objected to the com- 
petency of this witness, and reserved an exception to the 
overruling of his objection. The evidence showed, that 
the mule belonged to Mrs. Patterson, plaintiff's mother, 
and was in her possession at the time of her death; that 
there had never been any administration on her estate, 
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nor any sale of the property belonging to it; that the 
plaintiff, who was her oldest child, and the only one that 
was twenty-one years of age at the time of her death, 
took possession of the mule at her death, and kept and 
used it for nearly twelve months, when it was taken away 
by one Miller, and sold by him to the defendant; that 
the plaintiff, during his possession, used and claimed the 
mule as his own, and at one time offered it forsale; that 
he demanded the mule from the defendant, but the latter 
refused to deliver it; that Miller had raised a crop jointly 
with the plaintiff, and, when he went away, left in plain- 
tiffs possession his portion of the crop, which was nearly 
(if not quite) sufficient to indemnify him for the loss of 
the mule; and that the defendant purchased from Miller 
in good faith. 

“The above being the substance of all the evidence in 
the case, the court charged the jury, (among other things,) 
that if the plaintiff took the mule into his possession after 
his mother’s death, for the purpose of taking care of it 
for the rightful administrator when one should be appoint- 
ed and qualified, and with the intention of then deliver- 
ing him to such administrator, then plaintiff had such 
title to the mule as would entitle him to recover the value 
of the mule in this suit, with interest thereon from the 
time it was converted by the defendant, although there 
might not have been any administrator appointed; but, 
if he took said mule into his possession for the purpose 
of converting it to his own use, he was a wrong-doer, and 
could not recover in this suit. 

“The court also charged the jury, at the instance of 
the plaintiff, that if they believed the plaintiff got pos- 
session of the mule after the death of his mother, as the 
property of her estate; and that it belonged to her estate ; 
and that plaintiff is the only child that is of lawful age, 
and had the mule in his possession more than eight 
months; and that the same was taken out of his posses- 
sion by some one, and traded off to the defendant,—then 
plaintiff had such title to the property as authorized him 
to maintain this action. 














104 ALABAMA. 


Cook v. Patterson. 








“The defendant excepted to each of these charges, and 
then requested the following charges: 

‘“‘1. If the mule was in the plaintiff's possession with- 
out any definite period or purpose, but by possession only, 
then he cannot maintain this action. 

“92. If the jury believe from the evidence that the mule 
was the property of Mrs. Patterson’s estate; that she left 
several children who were minors; that the mule went 
into plaintiff's possession twelve or eighteen months after 
her death, and was taken from his possession, by one 
Miller, some eight months afterwards; aud that the de-— 
fendant traded for the mule in good faith, and the plaintiff 
afterwards demanded the mule as his own property, and 
the defendant refused to deliver it,—then the defendant 
is not guilty of a conversion of the plaintiff's property, 
and they must find for the defendant.” 

The court refused these charges,and defendant excepted. 

The trial was had at the April term, 1858. On the 9th 
August following, the defendant filed an application for 
a rehearing, which the court, on the 9th September, re- 
fused to grant. 

The errors assigned are, the rulings of the court to 
which exceptions were reserved, as above stated, and the 
refusal of the application for a rehearing. 


Ricuarps & Fa.kner, with Guny, Stranee & OLIver, 


for the appellant. 
Brock & Barnes, contra. 


STONE, J.—This was a suit by Patterson as an indi- 
vidual. The result of this suit, one way or the other, 
could not determine or affect the right of Mrs. Patterson’s 
estate in the property. Nor could the verdict and judg- 
ment in this suit be evidence for —— Patterson, the wit- 
ness, in another suit, in the sense in which that language 
is employed in section 2302 of the Code.—See Harris v. 
Plant, 31 Ala. 639; Rupert v. Elston, at the present term. 

*[2.] The point made on the charges given and refused, 
relates to the sufficiency of plaintiff's title to maintain 
trover. Prior actual possession, although there may be 
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a better title in another, is sufficient to maintain trover, 
against one who afterwards comes into the possession 
without title, or who received the. possession from one 
who thus came into possession without title, unless such 
defendant can connect his possession with the better title. 
Brown v. Beason, 24 Ala. 466; Lowremore v. Berry, 
19 Ala. 180; Hare v. Fuller, 7 Ala. 717; Reav. Dig. 
445, § 3; Miller v. Jones, 26 Ala. 247; Reese y. Harris, 
27 Ala. 301; Donnell v. Thompson, 13 Ala. 440. 

No question seems to have been made in the court 
below, on the sufficiency of the evidence to prove a con- 
version. 

[8.] The record contains what purports to have been 
an application to a circuit judge for an order granting a 
re-hearing in this cause, under the Code, § § 2408, e¢ seq. 
The order was refused; and although there is an assign- 
ment of error, which seeks to have this question revised, 
no argument has been made upon it. In thisstate of the 
case, we do not feel called upon to decide, whether the 
application was made in time, whether it sets forth suffi- 
ciently the matter complained of so as to justify the 
relief prayed, or whether an appeal to this court will lie 
from the refusal of the circuit judge to make such order 
in a proper case. 

Judgment of the cireuit court affirmed. 





SIMMONS vs. KNIGHT. 


[F INAL SETTLEMENT AND DISTRIBUTION OF DECEDENT’S ESTATE. ] 


1. When assignee may have decree in his own name for distributive share—A purchaser 
at execution sale of a distributee’s interest in the real estate, which is after- 
wards sold under the order of the probate court for distribution, cannot, on 
the final settlement of the estate in the probate court, have a decree in hist 
own name for the interest so purchased by him. 


Appzat from the Probate Court of Lowndes. 
8 
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In the matter of the final settlement and distribution 
of the estate of Mrs. Lavinia Adams, deceased, by A. M. 
Simmons, her administrator. C. W. Knight applied to the 
court by petition, stating that, in February, 1856, he had 
purchased at execution sale the entire interest of three of 
the heirs-at-law and distributees in the real estate, which 
had been afterwards sold, under an order of the probate 
court for division ; and praying a decree in his favor for 
their interests in the proceeds. On the final settlement, 
the court rendered a decree in favor of each distributee 
for his distributive share of the personal assets in the 
hands of the administrator, and, in the division of the 
proceeds of the sale of the lands, rendered a decree in 
favor of Knight for the aggregate amount of the interests 
of the three distributees which had been sold under exe- 
cution. This decree, to which noexception was reserved, 
is now assigned as error by the administrator. 





Gero. 8. Cox, for appellant. 
Barne & NeSmiru, contra. 


R. W. WALKER, J.—In Graham v. Abercrombie, 

8 Ala. 552, it was held, that the assignee of an integral 

share of an estate is entitled, on the final settlement of 

the administrator in the orphans’ court, to a decree in his 
| own name for the distributive share assigned to him. 
This decision appears to have been approved in the sub- 

sequent case of Petty v. Wafford, 11 Ala. 148. InSmith 

& Lovelass v. Hall, 20 Ala. 777, the subject was carefully 

reviewed ; and the majority of the court, while expressing 

a willingness to abide by the previous decisions just re- 

ferred to, refused to extend them to a case in which the 

assignment was of anything less than an entire distribu- 

tive interest. We consider this last case decisive of the 

one before us. Here, the decrees are rendered in the 

names of the heirs, for their distributive shares of the 

personalty ; while for the distributive shares of three of 

*the heirs in the proceeds of the real estate, sold by the 

administrator under an order of court, the decree is in 

favor of a third person, who, it appears, had (before the 























JUNE TERM, 1859. 107 


Donaldson’s Adm’r v. Waters’ Adm’r. 





sale by the administrator) purchased at execution sale their 
interests in the land. We understand the case of Smith 
& Lovelass v. Hall, supra, expressly to condemn such a 
proceeding, and to deny the power of the probate court 
to render a decree in favor of an assignee, unless the as- 
signment is of the entire interest of the distributee’ in 
the estate. Of the propriety of that decision we do not 
entertain a doubt. The claim of the appellee, toa dis- 
tributive share of the proceeds of the land, can readily 
be asserted in another court, which, being invested with 
a larger jurisdiction and more extensive powers, is com- 
petent to afford him all the protection to which he may 
be justly entitled. 
Decree reversed, and cause remanded. 





DONALDSON’S ADM’R vs. WATERS’ ADW’R. 


[ACTION BY PURCHASER TO RECOVER BACK MONEY PAID UNDER PAROL CONTRACT FOR 
SALE OF LAND.] 


1. When purchaser cannot recover money paid under parol contract for sale of land.— 
A purchaser of land, under a parol contract, who has gone into and enjoyed 
the possession for many years, cannot recover back a part of the purchase- 
money which he has paid, unless the contract has been rescinded ; and the 
onus is on him to prove such rescission. 

2. What amounts to abandonment and rescission of contract.—Where the onus of 
proving a rescission is on the purchaser, and there is no evidence of the 
terms of the contract, the mere fact that the vendor recovered the land, 
with mesne profits, by action of trespass against the purchaser’s widow, 
does not show such an abandonment or repudiation of the contract on his 
part as authorized a rescission by the purchaser. 


AppEAL from the Circuit Court of Tuskaloosa. 
Tried before the Hon. A. A. CoLEMAN. 


Tus action was brought by the administrator of Peter 
Donaldson, deceased, against the administrator of John 
C. Waters, deceased, to recover the sum of $5,000, with 








108 ALABAMA. 


Donaldson’s Adm’r vy. Waters’ Adm’r. 








interest, paid by said Donaldson to Waters, on the 7th 
January, 1837, as a part of the purchase-money for a tract 
of land ; and was commenced on the 6th February, 1857, 
after the decision of the supreme court had been pro- 
nounced in the former case between the same parties, 
reported in 30 Ala. 175. The complaint contained three 
counts ; the first and second counts being in the common 
form, for money had and received, &c., and the third 
averring specially the sale by Waters to Donaldson, the 
possession of the latter under the contract up to the time 
of his death, his payment of $5,000 as a part of the pur- 
chase-money, and the subsequent repudiation of the 
contract by Waters, by the institution of an action of 
trespass against Donaldson’s widow for the land, with 
mesne profits as damages, and the recovery of a judgment 
against her. The defendant pleaded, in short by consent, 
the general issue, the statute of limitations of six years, 
the statute of non-claim, and, to the third count, several 
special pleas, in which he set up the judgments hereinafter 
particularly referred to, averred a recognition by the 
defendant of the existence and validity of the contract of 
sale, and declared his readiness and willingness to comply 
with the terms of the contract on his part on the payment 
of the unpaid balance of the purchase-money. 

On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence a written agreement, signed by 
the attorneys of both parties, in these words: “It is 
agreed, that all the testimony read on the trial of the 
case of Spencer, as administrator of Donaldson, against 
Rogers, as administrator of Waters, (determined by the 
supreme court at its January term, 1857,) and the record 
of that case, may be read on the trial of this case, subject 
to legal exceptions as to its relevancy ; also, that Donald- 
sou died in 1843, in possession of the Bell tavern in Tus- 
kaloosa; that his estate was reporied insolvent on the 5th 
July, 1845, and duly declared insolvent on the 18th 
August following; that a suit brought by said Waters, 
against a former administrator of Donaldson, for the rent 
of said premises, was defended on the ground that there 
was a contract of purchase by Donaldson from Waters; 
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and that the jury found a verdict for the defendant, at the 
May term, 1847, returning as a reason for their verdict 
that there had been a contract of purchase.” 

The plaintiff then read in evidence, under this agree- 
ment, a letter from Waters to Donaldson, dated Dec. 28th, 
1836, requesting the latter to pay to one Wright, as his 
agent, certain moneys in his hands; and Wright’s receipt, 
as agent of Waters, dated January 7th, 1837, in which it 
was stated that the $5,000 was paid by Donaldson “ on 
account of a certain piece or parcel of real estate, with 
the appurtenances, situate in the city of Tuskaloosa, and 
known as the ‘ Bell tavern.’”’ The plaintiff then read in 
evidence the testimony of William Braley and James D. 
Spiller, as given on the trial of the former case, and an 
admission as to the testimony of Daniel Cribbs; each of 
whom had been a former administrator of Donaldson, and 
each stated, that he found among Donaldson’s papers no 
other written evidence of the contract of sale between 
Waters and Donaldson than Wright’s receipt above men- 
tioned. Braley further testified, “that said Waters, in 
1845, presented to him, as such administrator, an account 
for $4,800, which he claimed as a debt against said Don- 
aldson for the rent of the Bell tavern; that he told 
Waters, it was very strange he should present such an 
account for rent, when he had sold said property to Don- 
aldson, as he (witness) had found among Donaldson’s 
papers a receipt showing that he had paid $5,000 on ac- 
count of the sale of said property; that he offered to 
show said receipt to Waters, who said that he did not 
want to see it,—that he knew all about it, and that he 
attended to his own business, and to his suits in Georgia ; 
that he (Waters) did not.deny there was a sale, and said 
he would have made a title, but that all the purchase-~ 
money had not been paid; and that he also said Donald- 
son owed him more, but did not state how much.” The 
plaintiff further proved notice to defendant to produce 
any written evidence in his possession of the sale by 
Waters to Donaldson, and defendant stated that he had 
none. 
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The plaintiff then read in evidence the record of the 
suit founded on said account for rent, which was institu- 
ted by said Waters, against a former administrator of 
Donaldson, on the 19th April, 1845, and was decided on 
the 26th May, 1847, by a verdict and judgment for the 
defendant, as stated in the agreement above copied ; also, 
the record of a suit instituted by said Waters against the 
widow of said Donaldson, on the 24th November, 1845, in 
the United States court for the middle district of Alabama, 
in an action of trespass to try titles to said lands, as well 
as to recover damages, and which was dismissed, for want 
of jurisdiction, at May term, 1847 ; the record of another 
suit in an action of trespass to try titles to said lands, 
which was instituted by said Waters, against the widow 
of said Donaldson, on the 7th September, 1847, was de- 
fended on the plea (among others) of the statute of limit- 
ations, and resulted in a verdict and judgment in favor 
of Waters on the 23d March, 1852, for $2,350 damages, 
besides costs ; and the record of the former suit instituted 
by Donaldson’s administrator against Waters’ administra- 
tor, which was commenced on the 19th July, 1847, and 
was before the supreme court at its January term, 1858, 
and again at its January term, 1857, when the judgment 
of the circuit court in favorof the defendant was affirmed. 
See the case reported in 22 Ala. 460, and in 80 Ala. 175, 

The plaintiff then proved, that Donaldson was in pos- 
session of the ‘ Bell tavern’ in Tuskaloosa from 1830 or 
1831, soon after it was built, up to the time of his death ; 
that his widow then continued in possession up to the 
time of the recovery in trespass against her, “‘and from that 
time to the present by sufferance” ; that the wife of said 
Waters was the only child of Donaldson living at his 
death, the other distributees of his estate being the chil- 
dren of two deceased daughters. He also read in evi- 
dence the deposition,of W. B. Wright, the agent by whom 
Donaldson had sent the $5,000 to Waters, and who testi- 
fied, that he did not know on what account the money 
sent by him was paid, and that he signed the receipt as 
prepared by Donaldson ; and three letters from Donaldson 
to Waters, dated respectively the 9th December, 1836, 
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the 9th January, and the 10th September, 18387 ; the first 
of which stated, that the writer Lad $5,000 in bank for 
Waters, subject to his order; the second, that the money 
had been sent by Wright, “in part payment for the money 
which you paid for me, for the house and lot I now live 
in, called the ‘Bell tavern’’’; and the third containing 
these words: “In January next I hope it will be in my 
power to pay you all the money that is long since due 
you.” 

“This being all the evidence in the case, the court 
charged the jury, that the bringing of the action of tres- 
pass by Waters against Mrs. Donaldson, and therecovery 
therein, do not entitle the plaintiff to recover in this suit, 
unless said action and recovery against Mrs. Donaldson 
were unauthorized by the terms of the contract of sale; 
and that the burden of proving the terms of said contract, 
so as to show that they were unauthorized, was on the 
plaintiff.” 

The plaintiff excepted to this charge, and then requested 
the following written charges to the jury: 

“1. If the jury believe from the evidence that the sale 
was verbal, then, in the absence of proof of what the 
terms of the sale were, the suing for and recovering the 
premises by the defendant’s intestate may be.considered 
as evidence to show that he did not intend to abide by the 
sale on his part, but had abandoned the same. 

“2. If the jury believe from the evidence that, the title 
of the lot being in Waters, in was verbally agreed between 
him and Donaldson,that Waters would advance the money 
to build the Bell tavern on the lot, and would convey the 
premises to Donaldson on the re-payment of the money 
to be so advanced ; and that Donaldson, after the tavern 
was built, repaid to Waters the money so advanced, or a 
part thereof; and that Waters, after the death of Donald- 
son, brought his action of trespass against Donaldson’s 
widow, to try titles and recover the premises with dama- 
ges,—such recovery may be considered as evidence to 
show that Waters repudiated the said contract.” 

The court refused both of these charges as asked, but 
gave them with this qualification to each, to-wit: “That 
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the suit and recovery against Donaldson’s widow would 
not be suflicient to entitle the plaintiff to recover in this 
case, unless said suit and recovery were unauthorized by 
the terms of the alleged contract of sale; and that the 
burden of proving the terms of said alleged contract of 
sale; so as to show that said suit was unauthorized, was 
on the plaintiff.” 

‘*3. If the jury believe from the evidence that the con- 
tract of sale was verbal merely, and that Donaldson was 
let into the possession of the premises under the said con- 
traet, then the said action by Waters against Mrs. Don- 
aldson, and the recovery of the premises in that action, 
with damages for the detention thereof, authorized the 
plaintiff, as Donaldson’s administrator, to treat the said 
contract as at an end, and to sue for and recoverthe money 
paid by Donaldson under said contract, unless they be- 
lieved from the evidence that the terms of said contract 
authorized Waters to resort to said action, on the failure 
to pay the purchase-money, or any part thereof.” 

The court refused this charge, also, as asked, but gave 
it with this addition, to-wit: ‘‘ That the burden of prov- 
ing the terms of the said contract, so as to show that the 
said action and recovery were unauthorized, was on the 
plaintiff.” 

The plaintiff excepted to the refusal of these charges 
as asked, and to the qualifications given; and he now 
assigns the same as error, together with the affirmative 
charge of the court. 


E. W. Peck, for the appellant.—The undisputed facts 
of the case are these: That there was a verbal sale of the 
*“‘ Bell tavern” by Waters to Donaldson; that Donaldson 
was let into the possession of the premises under the 
contract, paid a part of the purchase-money, and after- 
wards died in possession, being insolvent, and leaving as 
his only heirs-at-law a daughter, the wife of Waters, and 
two infant grand-children ; and that Waters, after Don- 
aldson’s death, without first offering to perform the con- 
tract on the payment of the balance of the purchase- 
money,recovered the premises, with $2,850 damages by 























JUNE TERM, 1859. 1138 


Donaldson’s Adm’r v. Waters’ Adm’r. 








way of mesne profits, by action at law against Donaldson’s 
widow. The question is, whether Donaldson’s adminis- 
trator can recover back, in this action, the'money so paid 
by his intestate. 

In Allen v. Booker, 2 Stew. 21, it was held, that 
assumpsit lies to recover back money paid under a parol 
purchase of land, the contract being void by the statute 
of frauds. In that case, unlike this, the purchaser was 
not let into possession ; but the vendor here, having elect- 
ed to eject the purchaser’s widow, does not stand in any 
better condition than if he had never let the purchaser 
into possession. Nor does it make any difference, whether 
or not the contract contained any provision authorizing 
such ejection; because the vendor, by virtue of his title, 
had a legal right to eject the purchaser, even if the con- 
tract had expressly stipulated that he should not. Having 
elected to exercise this legal right, he must return the 
money received under the contract: he cannot be permit- 
ted to have both the money and the property. 

In Castleberry v. Pierce, 5 Stew. & P. 150, which was 
an action by the purchaser’s administrator, to recover 
money paid on a sale of lands, it appeared that the pur- 
chaser received a bond for titles from his vendor, was let 
into possession, and paid the greater part of the purchase- 
money; and that after his death, a balance on the last 
note being due, the vendor took possession of the land, 
and soldit. Onthis evidence, the court charged the jury, 
that the vendor had a right to rescind the contract, pro- 
vided the purchase-money had not been paid at the time 
he took possession ; that his taking possession and selling 
might be considered a rescission of the contract ; and that, 
if the contract was rescinded, the plaintiff was entitled to 
recover back the money paid on account of it. On this 
charge, which was excepted to, the plaintiff had a verdict 
and judgment, which was aflirmed on error. Now, if the 
vendor may re-enter, if the purchase-money be due and 
unpaid, where the written contract reserves no such right, 
he certainly may do. so where the contract is py parol 
merely; and, if so, why require the purchaser to prove 
that the contract contained no such stipulation. 
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In the case last cited it is said, that there was no agree- 
ment for a re-entry by the vendor, in the event of a fail- 
ure to pay, unless the right was implied as a means of 
rescinding the contract; but that the vendor, having 
chosen to claim and exercise that. right, could have no 
ground on which to object to the alleged rescission ; and 
further, that if he could only rescind, stricti juris, on the 
re-payment of the money received, yet, having claimed 
the privilege without doing so, and baving received the 
benefit, and the adverse party having acquiesced in it, and 
being willing to receive the re-payment now, the vendor 
was estopped from insisting that his re-entry and rescis- 
sion were unauthorized. 

The plaintiff’ s right of recovery, then, did not sii 
on his proving affirmatively that, by the express terms of 
the contract, the action and recovery by the vendor were 
unauthorized: on the contrary, he was equally entitled to 
recover, if the contract contained no provision whatever 
on the subject. In Waters v. Spencer, 22 Ala. 460, this 
question was not decided, because it was not presented 
by the record; besides, the court there treated the sale 
as a written, not as a verbal contract. When that 
case was again before this court, at its January term, 
1857, and it appeared that the contract was merely 
verbal, the judgment was affirmed, not because the 
terms of the contract were not proved, but because the 
acts and declarations of the vendor, which were relied 
on to show that he had rescinded the contract, or, at 
least, authorized the purchaser’s administrator to treat 
it as at an end, transpired after that suit was brought. 
In this case, the plaintiff failed, under the charge of the 
court, because he could not prove a negative fact, to-wit, 
that the terms of the contract did not authorize the vendor 
to re-enter; thus reversing the natural order of proof, by 
requiring the plaintiff to prove the non-existence of a 
fact,—a fact, too, which, if it existed, was peculiarly 
within the defendant’s knowledge, and constituted the 
only defense on which he relied. When the plaintiff had 
proved the factum of the sale—that it rested in parol 
merely—that the purchaser was let into possession, and 
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paid a part of the purchase-money—and that after his 
death, his estate being insolvent, the vendor re-entered, 
and ejected his widow by suit—he had proved all that 
was necessary, prima facie, to entitle him to a verdict; 
and it then rested with the defendant to destroy that 
prima-facie case, by proving that such re-entry was author- 
ized by the terms of the sale. 

But such proof, even if made by the defendant, would 
have constituted no defense to the action. A provision 
in a verbal contract, authorizing a re-entry by the vendor, 
as a means of enforcing the payment of the purchase- 
money, or for any other purpose than to put an end to 
the contract, could have no greater validity than the 
contract itself, and could neither give nor take away the 
vendor’s right to re-enter. That no action can be main- 
tained upon a verbal contract for the sale of land, although 
there may have been acts of part performance by both 
parties, see Johnson v. Hanson, 6 Ala. 851; Rhodes v. 
Storrs, 7 Ala. 846; Gillespie v. Battle, 15 Ala. 276. If 
no action can be maintained on such a contract, it cer- 
tainly imposes no legal obligation on either party, and 
either may disregard it,—the vendor, by resuming the 
possession, or suing for the land; and the purchaser, by 
recovering back the money paid by him on account of it. 
Such action, by either party, is not founded on the con- 
tract, nor to recover damages for the breach of it; conse- 
quently, the terms of the contract need be neither stated 
nor proved. The purchaser’s action is founded on the 
fact, that the money was paid without consideration, or 
that the consideration for the payment had failed.—Allen 
v. Booker, 2 Stew. 25; Gillespie v. Battle, 15 Ala. 282-84. 

If the plaintiff cannot recover in this case, he is without 
remedy, in consequence ot the insolvency of his intestate’s 
estate. 


W. Moopy, contra, cited and relied on Spencer v. Wa- 
ters, 22 Ala. 460; Donaldson v. Waters, 30 Ala. 175. 


A. J. WALKER, C. J.—No decision of this court is 
infringed, and no principle violated, by maintaining that 
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the purchaser of land, under a verbal contract, cannot 
recover back the purchase-money paid, when he has gone 
into and enjoyed the possession for many years, unless the 
contract is rescinded.—Donaldson’s Adm’rv. Waters, 
30 Ala. 175; Waters v. Spencer, 22 Ala. 460; Gillespie 
v. Battle, 15 Ala. 276; Rhodes v. Storr, 7 Ala. 346; Bates 
v. Terrell, ib. 129; Johnson v. Hanson, 6 Ala. 351; Cope 
v. Williams, 4 Ala. 362; Castleberry v. Pierce, 5S. & P. 
150; Meredith v. Naish, 3 St. 207; Allen v. Booker, 
2 8t. 21. The decision in Donaldson’s Adm’r v. Waters, 
supra, clearly asserts the proposition, that the plaintiff in 
this case cannot recover, unless he shows that there has 
been a rescission of the contract of purchase; and by 
that decision we are content to abide. The rescission of 
the contract is a part of the plaintiffs case, and the onus 
of proving it is upon him. Unless it was shown, he had 
no right of recovery. 

[2.] If the plaintiff has shown a rescission, it resulted 
from the recovery of the land, with damages, from the 
widow of the plaintiff’s intestate before the commencement 
of this suit, and the assent on the part of the plaintiff to 
the repudiation of the contract, supposed to have been 
thus manifested. Whether or not the act of recovering 
the land and the mesne profits was a repudiation of the 
verbal contract of sale, which the other party could elect 
to regard as a rescission, must necessarily have depended 
upon the terms of the contract. The recovery of the 
land may have been consistently with the terms of the 
contract, for the purpose of obtaining payment of the 
purchase-money yet due; or it may have been for the 
purpose of preventing an adverse possession from ripen- 
ing into a title, which would deprive him of the ability 
to comply with his contract to convey. This is precisely 
the view which was taken of this question in Waters v. 
Spencer, 22 Ala. 460; and we think it was correct. 

It is no reply to this argument, that the vendor hada 
legal right to recover the land, no matter what were the 
terms of the verbal contract, and whether such recovery 
was or was not consistent with it; for the question is not, 
whether he might, in violation of the contract, have en- 
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tered upon the land; but whether he has violated the 
contract, and thereby abandoned it, and given the other 
party a right to treat it as at an end, and to recover back 
all that had been paid on account of it. Unless the re- 
covery of the land and the mesne profits was inconsistent 
with the terms of the contract, there was no repudiation 
of it, and no corresponding right to treat it as rescinded. 
All the rulings of the court below, which are assigned for 
error, were consistent with this view of the law, and we 
must hold those rulings correct. 
Judgment affirmed. 





BATES vs. HERRON. 


[REAL ACTION IN NATURE OF EJECTMENT.] 


1. What title will sustain or defeat ejectment—A patent from the United States, 
uncontrolled and unaffected by other evidence, is sufficient to sustain an 
action of ejectment ; and a receipt from the receiver of a local land-office, 
acknowledging full payment by the defendant for the lands in controversy, 
is sufficient to defeat such action, if uncontrolled and unaffected by other 
evidence. 

Validity of patent, and who may impeach it.—A patent from the United States, 
purporting to grant lands in which the government had no title, or which 
were not subject to sale, is void as an evidence of title, and may be so 
declared in an action at law against one who has lawful possession, or is 
in under color of title ; but, subject to this qualification, its validity cannot 
be impeached on account of defects in the proceedings preliminary to its 
issue. 

8. Powers of commissioner of general land-office—Under the act of congress of 
July 4th, 1836, (U.S. Statutes at large, vol. 5, p.107,) the commissioner 
of the general land-office has authority to direct the cancellation of a 
certificate of entry in a district office; and his instructions to the local 
register and receiver, to enter on the books of his office the cancellation of 
the location of a bounty land-warrant, on account of an informality in the 
assignment of the warrant, to inform the party in interest of the cancella- 
tion, “and to permit him within a reasonable time to locate the same tract 
with a land-warrant legally assigned,” coupled with the subsequent con- 

firmation of the location by the issue of a patent, have the effect of cancel- 

ing an intermediate certificate of entry under the graduation act. 


ad 
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Tuis action was brought by Allen Bates, against Ed- 
ward M. Herron, to recover a tract of land in Barbour 
county, described in the complaint as “the south half of 
the south-east quarter of section twenty-eight, and the 
north half of the north-east quarter of section thirty-three, 
in township ten north, of range twenty-four east, in the 
district of lands subject to sale at Elba,” together with 
damages for its detention. The plaintiff deduced title to 
the land under a patent from the United States, dated 
December 29, 1855, which purported to be issued to him, 
under the act of congress of February 11, 1847, as the 
assignee of James D. Askew, and was based on the loca- 
tion of a bounty land-warrant ; while the defendant’s title 
consisted of a certificate of entry from the receiver of the 
land-office at Elba, dated October 10, 1854, under the 
graduation act of August 4, 1854. 

On the trial, after the plaintiff had read in evidence his 
patent, and the defendant his certificate of entry, the 
plaintiff offered in evidence a transcript from the records 
of the general land-oflice at Washington, which showed 
these facts: On the 19th February, 1850, a land-warrant 
was issued to James D. Askew, under the act of congress 
of February 11, 1847; which warrant was assigned by 
said Askew on the 27th March, 1850, to Lewis D. Collins, 
who, on the 24th June, 1852, assigned the same to plain- 
tiff; but the last assignment was not in conformity with 
the regulations prescribed by the general commissioner of 
March 23, 1852. On the 22d December, 1853, the plain- 
tiff located this warrant on the land in controversy ; and 
the warrant, with its location, was transmitted to the 
general land-office. On 10th May, 1854, the warrant was 
returned by the commissioner of the general land-oflice, 
to the register of the local office at Sparta, accompanied 
with a letter which contained the following instructions: 
“« The location has been canceled, because the last assign- 
ment of the warrant is not in the form required by the 
regulations of March 23, 1852. You will please enter the 
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cancellation on the books of your office; advise the party 
in interest of the cause thereof, at your earliest conven- 
ience; return him the enclosed warrant certificate, on the 
surrender of his duplicate certificate of location ; and, if 
there is no legal objection, permit him withina reasonable 
time to locate the same tract with a warrant legally 
assigned, or to enter it with cash.” 

On the 10th October, 1854, as above stated, the defend- 
ant entered the land, at the land-office at Elba, under the 
graduation act of 1854. On the 31st October, 1854, the 
plaintiff wrote a letter to the commissioner of the general 
land-oftice at Washington, asking the reason why he had 
never received a patent; and, on learning from the com- 
missioner’s reply that his location had been canceled on 
account of the informality in the assignment of the war- 
rant, procured a proper assignment, under which he again 
located his warrant on the same land on the 6th June, 
1855, and procured a patent on the 29th December, 1855, 
as above stated. 

“This being all the proof, the court charged the jury, 
that if they believed the evidence, they must find for the 
defendant; to which charge the plaintiff excepted, and 
took a nonsuit;’’ and he now assigns the charge of the 
court as error, and moves to set aside the nonsuit. 


FOLDTHWAITE, Rick & SemPLe, for appellant.—A patent 
is a complete appropriation of the land it describes, and 
no defects in the preliminary steps can be tried in a court 
of law.—Boardman v. Reed’s Lessees, 6 Peters, 328; Bag- | 
nell v. Broderick, 13 Peters, 436. A patent, issued on 
the location of a bounty land-warrant, under the act of 
congress of 11th February, 1847, and the subsequent act 
of March 22, 1852, making such warrants assignable, is 
prima-facie evidence that every requisition of the law was 
complied with.—Bouldin v. Massie’s Heirs, 7 Wheaton, 
122. 

The provision of the act of 1852, that such warrants 
shall be assigned “by deed or instrument of writing, 
made and executed after the taking effect of this act, 
according to such form, and pursuant to such regulations 
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as may be prescribed by the commissioner of the general 
land-office,” was intended to evidence the authority of 
the government to issue the patent to the person to whom 
it might issue it, and to protect the United States and 
the owners of such warrants from fraud; and a third party 
cannot object to any mere irregularity or informality of 
the written assignment, or claim any right or benefit 
therefrom, especially after the patent has issued to the 
assignee. After the patent has thus issued, the assign- 
ment itself is no longer a paper essential to the title, for 
the title is consummated by the patent; and proof of the 
assigument, or of its regularity, is immaterial, and cer- 
tainly cannot be insisted on bya third person.—7 Wheat. 
122; Iverson v. Dubose, 27 Ala. 418. That the act of 
congress left the form of the jassignment, as well as the 
regulations in relation to it, to the commissioner of the 
general land-office, only proves that he was to have and 
exercise a discretion as to these matters, and that he 
might dispense with a strict compliance with the forms 
and regulations prescribed by himself; for it is well set- 
tled, that a dispensing power may be exercised, in such 
matters, by the officer who prescribed the forms and 
regulations.—Caldwell v. Mayor of Albany, 10 Paige, 
572; Harrell v. The State, 26 Ala. 52. 

Conceding that a person entitled to a pre-emption, or 
any other owner of an equity to the land, founded on 
some other act or thing beyond the mere payment of the 
minimum price, might properly raise the question as to 
the regularity of the assignment; yet it is firmly settled, 
that such a question cannot be raised against the patentee, 
in a court of law, by one who has simply paid the mini- 
mum price to the district land-office, and obtained a 
receipt or certificate therefor, upon a mere private entry. 
The nature of such a private entry is different from that 
of a pre-emption right, or a right founded on the location 
of a land-warrant issued in consideration of military 
services. A private entry at the graduation price, evi- 
denced only by a certificate thereof, is nothing more than 
an examinable authority to demand a patent; an avoida- 
ble sale, made upon condition that, if it isnot found, upon 
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scrutiny, by the proper officer or department of the gov- 
ernment, to be in all respects warranted by law, and free 
from conflict with a better or more meritorious claim, it 
may be vacated, and the money returned. But the effect 
of the law authorizing the location of military land- 
warrants, is to protect the locator from the time of his 
original location, if he follows it up and ultimately obtains 
a patent: his patent, when obtained, relates back to the 
day of his original location, and overrides any such claim 
as results from a private entry at the graduation price, 
made after the original location, and not consummated by 
patent.—Pettigrew v. Shirley, 9 Missouri, 675; Allison 
v. Hunter, 2b. 741; Lewis v. Lewis, ib. 183; Dickinson v. 
Brown, 9 Sm. & Mar. 180; Wells v. Thompson, 13 Ala. 
793. 

The claim of the locator of such warrant, after it has 
been consummated by patent, cannot be assailed, by one 
who has merely obtained a certificate of private entry 
under the graduation act, upon the ground that the orig- 
inal location was at first canceled or set aside by the gov- 
ernment officer. Suppose a judgment creditor files a bill 
to reach effects of his debtor fraudulently conveyed, there- 
by acquiring a lien and preference over all other creditors, 
(Dargan v. Waring, 11 Ala. 988;) that the chancellor 
erroneously dismisses his bill, and, after another creditor 
has filed a similar bill to reach the same effects, the com- 
plainant in the first bill succeeds in having the decision 
against him reversed and effaced: on thus succeeding, his 
claim to the effects relates back to the filing of his bill, 
and overrides the claim of the complainant in the second 
bill.—Paulling v. Watson, 26 Ala. 205. Onan analogous 
principle, the issuing of a patent to the locator eftaces 
any previous adverse decision of any government 
officer, and gives him the benefit of a title dating back to 
his original location, especially against one who has noth- 
ing but a certificate of private entry under the graduation 
act.—Ladiga v. Roland, 2 How. (U. 8.) 587. 


Puen & Buttock, contra.—Bates acquired no right to 


the land by the first location of his warrant, nor did the 
9 
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title thereby pass out of the government. Being in the 
government at the time of Herron’s entry, the title vested 
in him, and the subsequent re-location of the warrant 
could not divest or affect it. The patent.to Bates was 
issued on the re-location, and derives all its validity from 
the re-location. Bates acquiesced in the cancellation of 
his first location, and accepted the last certificate, with 
the patent founded on it. The commissioner of the gen- 
eral land-office had a right to disregard the first location, 
because it was irregular and imperfect; and he exercised 
that right by annulling and canceling the location. But 
he had no right to withhold the land from market, after 
canceling the location, until Bates could perfect his 
assignment, and put himself in a position to re-locate his 
warrant. When the first location was canceled, the land 
became, eo instanti, subject to entry; and while thus sub- 
ject to entry, Herron’s rights vested under the general 
law. 

The act of congress of March 22, 1852, making land- 
warrants assignable, is conclusive against the appellant. 
The forms and regulations to be prescribed by the com- 
missioner, when prescribed, became a part of the law 
itself. Bates did not follow these forms and regulations ; 
and the assignment to him was consequently void, and 
passed no right which he could exercise so as to withdraw 
any tract of public land from entry under the general law. 
Not being the assignee of the warrant, he had no right to 
locate it, nor could he deprive another of the right to 
enter under the general law. Whether he was in fact 
assignee, and whether he was ina position to locate his 
warrant, are questions to be decided by the act of con- 
gress, in connection with the regulations prescribed by 
the commissioner; and the commissioner himself had no 
dispensing power. 

The case of Bouldin v. Massie’s Heirs, 7 Wheaton, 122, 
recognizes the principle, that where the act itself directs 
how the assignment must be made and proved, no right 
vests unless the assignment is in accordance with the law. 

As to the power of the commissioner to conclude the 
defendant by his decision, see 11 Missouri, 585. 
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STONE, J.—In this case, the plaintiff claims title un- 
der a patent issued to him by the general government, 
bearing date December 29th, 1855. The defendant’s title 
consists of a receipt by the receiver of the local land- 
office, bearing date October 10th, 1854, acknowledging 
full payment for the same lands from the said Edward M. 
Herron. It is thus manifest that, under the rule recog- 
nized in this court, the evidence of title offered by each 
party, unaffected and uncontrolled by the evidence of his 
adversary, is sufficient to either sustain or defeat an action 
of ejectment.—Code, § 2292; Falkner v. Leith, 15 Ala. 
9-13; S. C., 12 Ala. 170; Roper v. Bradford, 9 Porter, 
354; Goodlet v. Smithson, 5 Por. 245; Birdwell v. Bow- 
linger, 2. 86; Bullock v. Wilson, 2 Por. 486; Masters v. 
Kastis, 3 Por. 368; Johnson v. McGehee, 1 Ala. 186; 
Long v. McDougald, 28 Ala. 413. 

[2.] A patent issued by the government of the United 
States, which purports to grant lands in which the gov- 
ernment had no title, or where the lands granted were 
not subject to sale, is void as an evidence of title, and 
may be so declared in an action at law against any one 
who has a lawful possession, or is in by color of title.— 
Stephens v. Westwood, 20 Ala. 275; 8S. C., 25 Ala. 717; 
Saltmarsh v. Crommelin, 24 Ala. 347; Crommelin v. 
Winter, 9 Ala. 594; Haden v. Ware, 15 Ala. 149; Stod- 
dard v. Chambers, 2 How. (U. 8.) 817; Ladiga v. Row- 
land, ib. 581; Hit-tuk-ho-nie v. Watts, 7 Sm. & M. 363-6 ; 
Gonzalees v. Hoover, 6 Serg. & R.118; Gingrich v. Foltz, 
19 Penn. 88-41; Wright v. Rutgers, 14 Missouri, 585; 
Nelson v. Moon, 8 McLean, 319; Iverson v. Dubose, 
27 Ala. 418; Lyttle v. State of Arkansas, 9 How. (U. 8.) 
314; Cunningham v. Ashley, 14 How. 377; McAfee v. 
Keirn, 7 Sm. & M. 780; Marsh v. Gonsonlon, 16 La. 84. 

It is equally true, that a patent, on its face, imports a 
complete appropriation and disposition of the lands it 
assumes to convey; and, subject to the rule above stated, 
no defect in the preliminary steps can be raised in an ac- 
tion at law to recover the possession of the lands.—Mas- 
ters v. Hastis, 3 Por. 868; Suget v. Little, 24 Miss. 118; 
Perry v. O’Hanlon, 11 Missouri, 585; Boardman v. Reed, 
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6 Peters, 8328; Bagnell v. Broderick, 13 Peters, 436; Pat- 
terson v. Winn, 11 Wheat. 380; Morgan v. Curtenius, 
4 McL. 3866. 

[3.] This record brings before us the question of the 
power of the commissioner of the general land-office 
over the subject of land-entries, and also the exercise of 
that power in the case under discussion. In support of 
the ruling of the circuit court, it is contended, that the 
location, on 22d December, 1853, by Mr. Bates, of bounty 
land-warrant No. 67,990, on the lands in controversy, was 
canceled absolutely by the commissioner of the general 
land-oftice, by his order of May 10th, 1854; that the lands 
then became subject to private entry by the first applicant, 
and that the said order did not withhold said lands from 
market. Further, that if the order of the commissioner, 
fairly construed, was intended to have the effect of keep- 
ing said land out of market for the benefit of Mr. Bates, 
for a reasonable time after he should have notice that his 
entry was canceled, then it is contended, that the com- 
missioner had no power to make such order, and that the 
same is void. 

That the location of the land-warrant, so long as that 
location remained uncanceled, had the effect of taking 
from the general government all power to make sale of 
the land in dispute, we apprehend no one will controvert. 
During that period, this land was in condition to fall 
directly within the principle stated in the second para- 
graph of this opinion. If it were necessary to the result 
of this case, perhaps it admits of grave doubt whether the 
location of December, 1853, ever was canceled absolutely ; 
whether the land was, or could be under the order which 
the commissioner issued, placed again in the market, until 
a reasonable time should elapse after Mr. Bates should be 
notified of the action of the land department, within 
which he might perfect the assignments on the warrant, 
or in some other way complete his entry. We prefer, 
however, to base our opinion on another principle. 

By the Ist section of the act of congress of July 4th, 
1836, (5 U.S. Stat. at large, 107,) itis enacted, “that from 
aud after the passage of this act, the executive duties now 
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prescribed, or which may hereafter be prescribed by law, 
appertaining to the surveying and sale of the public lands 
of the United States, or in anywise respecting such pub- 
lic lands; and also suchas relate to private claims of land, 
and the issuing of patents for all grants of land under the 
authority of the government of the United States, shall 
be subject to the supervision and control of the commis- 
sioner of the general land-office, under the direction of 
the president of the United States.” 

It will be observed, that this section speaks of executive 
duties ; and it may be doubted, whether the right to pro- 
nounce on the legality of a land-entry can with propriety 
be classed as an executive duty. In the case of Barnard 
v. Ashley, 18 How. (U. 8.) 43, the supreme court of the 
United States construed the above copied section of the 
statute of July 4th, 1836. In that case, the question was, 
whether the commissioner of the general land-office had 
any appellate or revisory power over the decisions of the 
local land-officers. After alluding to the cases of Wilcox 
v. Jackson, 18 Peters, 511, and Lyttle v. State of Arkan- 
sas, 9 How. (U. 8S.) 333, which arose before the act of July 
4th, 1836, the court said: “The commissioner does, in 
fact, exercise a supervision over the acts of the register 
and receiver. This power of revision is exercised by 
virtue of the act of July 4th, 1836, (§ 1,) which provides,” 
&e. [copied above.] “ The necessity,” continues the court, 
“of ‘supervision and control’ vested in the commissioner, 
acting under the direction of the president, is too mani- 
fest to require comment, further than to say, that the 
facts found in this record show that nothing is more easily 
done than apparently to establish, by ex-parte aflidavits, 
cultivation and possession of particular quarter-sections 
of land, when the fact is untrue, [otherwise.] That the 
act of 1836 modifies the powers of registers and receivers, 
to the extent of the commissioner’s action in the instances 
before us, we hold to be true. But, if the construction 
of the act of 1836, to this effect, were doubtful, the prac- 
tice under it for nearly twenty years could not be disturbed 
without manifest impropriety.” 
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We regard the above as an authoritative exposition of 
the act of July 4th, 1836. 

In Cruise v. Riddle, 21 Ala. 791, the plaintiff made 
title under a certificate of location by the register of the 
local land-office. The defense relied on was, that the 
defendant was in possession under a valid occupant or 
pre-emption claim, and that the plaintiffs entry was void, 
the land not being subject to location under a bounty 
land-warrant. This court, after conceding impliedly that 
the entry was irregular, ruled, that the defendant was in 
by no title which authorized him to question, in an action 
of ejectment, the regularity of plaintiff's location. The 
court added, that the settler’s remedy in such a case was, 
“‘ by application to the government to recall the certifi- 
cate, or refuse the patent, if it shall appear that it was 
wrongfully obtained. But that must rest with the gov- 
ernment and the department having charge of the public 
lands, to whom the application must be made.” 

We need not now determine whether a settler or pre- 
emptor has no other remedy than that pointed out above. 
See Wynn v. Garland, 16 Ark. 440. The case of Cruise 
v. Riddle certainly decides, that in an action of ejectment, 
the mere settler can make no defense at law; and it in- 
timates, in no measured or guarded terms, that in such 
case the proper department of the government has power 
to recall the certificate. 

The case of Dickinson v. Brown, 9 Sm. & M. 180, was, 
in its legal principles, very like the present case. The 
suit was ejectment, and the plaintifi’s title consisted in a 
patent from the general government. The defendant 
relied on an older certificate of entry, issued by the re- 
ceiver of the local land-office. It was in evidence that 
this older certificate had been by the local register and 
receiver, and under the direction of the commissioner 
of the general land-office, canceled on the books of the 
land-office. Chief-justice Sharkey, in delivering the opin- 
ion of the court, after asserting that a patent was a suprior 
legal title to an older certificate of entry, added—* But 
admitting that it [the certificate] constituted a legal title, 
it was in proof that the certificate of entry had been can- 
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celed; and we cannot say that the register and receiver, 
with the approbation of the commissioner of the general 
land-office, had no power to cancel it; on the contrary, 
it is believed that such power is uniformly exercised. To 
a certain extent, these officers have a discretion in such 
matters.” 

To the same effect, and expressed in’stronger language, 
are the following cases; Guidry v. Woods, 19 La. 334; 
Lott v. Prudhomine, 8 Rob. La. 298-5; Wynn v. Gar- 
land, 16 Ark. 440; Allison v. Hunter, 9 Missouri, 741; 
Lewis v. Lewis, ib. 182; Mitchell v. Cobb, 13 Ala. 187. 

We hold, that the commissioner of the general land- 
office had authority to order the cancellation of Mr. 
Herron’s certificate of entry; and that the effect of his 
order to the register and receiver at Elba to perfect Mr. 
Bates’ location, and the confirmation of that location by 
the patent subsequently issued to Mr. Bates, had the 
effect of canceling Mr. Herron’s entry, and of destroying 
any effect it may otherwise have had, as a defense in this 
action. 

The rulings of the circuit court are in conflict with 
these views. 

Reversed, nonsuit set aside, aud cause remanded. 





HARPER vs. COLUMBUS FACTORY. 


[ACTION ON PROMISSORY NOTE, BY TRANSFERREE AGAINST MAKER. ] 


1. Waiver of security for costs—A motion to dismiss a suit brought by a cor- 
poration, for the want of security for the costs, (Code, § 2398,) when made 
on the trial, after a continuance of the cause, comes too late. 

2. Construction of assignment of judgment, and admissibility of explanatory parol 
evidence.—A written assignment in these words—“ For and in consideration 
of certain promissory notes made to me this day by W. H., 1 hereby trans- 
fer judgments to him on which he has acknowledged judgment as security 
of S. I., constable, and authorize him to collect the same and receipt,” is 
not a transfer of the confessed judgment, but of the judgments on which the 
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confessed judgment was founded ; and parol evidence is admissible, in 
explanation of the writing, to identify the assigned judgments. 

3. Fuilure of consideration of note.—In an action by the transferree against the 
maker of a promissory note, the consideration of which was the assignment 
of a judgment by the payee to the maker, the fact that the payee after- 
wards, but before the transfer of the note to the plaintiff, collected a part 
of the assigned judgment, shows a partial failure of consideration. 


AppEaL from the Circuit Court of Covington. 
Tried before the Hon. Nat. Coox. 


THis action was brought by the appellee, against Wil- 
liam Harper, and was founded on the defendant’s promis- 
sory note for $500, dated the 26th January, 1856, payable 
on the 1st January next after date, to William F. Davis’ 
or bearer, and transferred by said Davis to the plaintiff. 
The defendant pleaded the general issue, payment, set- 
off, want of consideration, and failure of consideration ; 
and issue was joined on all these pleas. 

“On the trial of the cause,” as the bill of exceptions 
states, ‘the defendant moved the court to dismiss the 
suit, because the plaintiff had not complied with the 
statute requiring corporations, before commencing suit, 
to give security for the costs.” The court overruled the 
motion, and the defendant excepted. 

The defendant introduced as a witness one Joseph E. 
Parrish, “ who attested the note sued on, and who testi- 
fied, that the consideration of the note was certain judg- 
ments, amounting in all to about $1,000, rendered by him, 
as a justice of the peace for Coffee county, on the 23d 
January, 1856, in favor of William F. Davis, the payee 
of said note, against the defendant Harper, as surety on 
the official bond of one Samuel Ingram, a constable of 
said county; which judgments were satisfied by giving 
two notes, one of which is the note now sued on.” He 
then offered evidence impeaching the validity of the con- 
fessed judgments, which the court excluded on motion, 
and which requires no particular notice; and then read 
to the jury an instrument of writing, signed by said 
William F. Davis, dated January 25, 1856, in the follow- 
ing words: “For and in consideration of certain promis- 
sory notes made to me to-day by William Harper, [ hereby 
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transfer judgments to him on which he has acknowledged 
judgment as security for Samuel Ingram, constable, on 
his official bond, on the docket of Joseph E. Parrish, 
as justice of the peace, and authorize him to collect the 
same and receipt, to the amount of $786 30. Hereby 
relinquish said judgments against him and Joseph E. 
Albritton, as security aforesaid.” The defendant then 
offered to prove, by said Parrish, “ that the parties to said 
writing acknowledged, in his presence, that it was intend- 
ed as a transfer of certain judgments, for a failure to 
collect which on the part of said Ingram, as constable, 
said judgments which the note was given partly to satisfy 
were rendered, to said Harper, in part consideration of 
the execution of the note now sued on; this evidence 
being offered for the purpose of further showing that, 
after the execution of said note, and before it came to 
the possession of the plaintiff in this suit, said William 
F. Davis collected nearly the whole amount of said trans- 
ferred judgments, and receipted therefor in his own name; 
that said written transfer was a part of the consideration 
for which said notes were executed having been already 
shown by the witness.” This evidence the court excluded, . 
on the plaintiff's objection, “and construed said writing 
to refer only to the judgment confessed by said Harper, 
and not to the original judgments on which the rules were 
founded ;” and the defendant excepted to both of these 
decisions. 

All the rulings of the court to which exceptions were 
reserved are now assigned as error. 


Puen & Buttock, for appellant. 
Warts, Jupee & Jackson, contra. 


R. W. WALKER, J.—The. record does not inform us 
when the pleas were filed; but the summons and com- 
plaint were issued in September, 1857, returnable to the 
spring term, 1858. The trial took place at the fall term, 
1858 ; and the bill of exceptions states that, “on the trial 
of the cause,” the defendant moved to dismiss the suit, 
because the plaintiff had failed to give security for the 
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costs. The motion evidently came too late.-—Ex parte 
Robbins, 29 Ala. 74; Weeks v. Napier, 33 Ala. 568. 

2. The defendant was permitted to read in evidence a 
written transfer, executed by the payee of the note, and 
to show by a witness that the same was a part of the con- 
sideration on which the note in suit was given. He then 
offered to prove, that the writing just referred to was in- 
tended as a transfer of certain judgments, the failure of 
the constable to collect which constituted the consider- 
ation of the confessed judgments against the defendant 
as the surety of the constable; and, in connection with 
this evidence, he proposed to show that, after the giving 
of the note sued on, and before it was passed to the plain- 
tiff, Davis, the payee, collected nearly the whole amount 
of the judgments thus transferred by him to the defend- 
ant, and receipted therefor in his own name. The court, 
however, excluded all these parol explanations of the 
written transfer, and construed it as referring alone to 
the judgments rendered by confession against the defend- 
ant. 

We think that the court erred in excluding the parol 
evidence offered for the purpose of identifying the judg- 
ments to which the transfer was intended to apply, and 
that it also erred in its construction of that instrument. 
The language employed is, “I hereby transfer judgments 
to him, on which he has acknowledged judgment as secu- 
rity for Samuel Ingram, constable, &c.,* * and authorize 
him to collect the same and receipt,” &. It is obvious 
that this was not designed as a transfer to the defendant 
of the judgment confessed by him, but as an assignment 
to him of the judgments on which the confessed judgment 
was founded. To authorize the defendant to collect and 
receipt for judgments against himself, would be simply 
absurd. The writing is rendered sensible by holding it 
to refer, not to the judgments against the defendant him- 
self, but to judgments against third persons, on which 
the judgments against the defendant were founded. The 
question, then, is, on what judgments were the confessed 
judgments founded? The writing itself does not show, 
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and in all such cases, parol evidence is admissible, to ex- 
plain and apply the written instrument, and identify the 
particular matters intended to be embraced by the general 
terms employed.—Cowles v. Garrett, 30 Ala. 341; Casey 
v. Holmes, ® Ala. 286; Lockard v. Avery, 8 Ala. 502. 

3. If the transfer of particular judgments, by Davis to 
the defendant, constituted a part of the consideration for 
the note; and the former, after this transfer, and before 
the plaintiff obtained the note, collected any part of the 
transferred judgments, this would show a failure, pro tanto, 
of the consideration on which the note was given, and 
would be a defense, to that extent, to this action. 

The judgment is reversed, and the cause remanded. 





MORROW vs. TURNEY’S ADM’R. 


[BILL IN EQUITY FOR FORECLOSURE OF MORTGAGE. ] 


1, Validity of parol mortgage.—In this State, an equitable mortgage on slaves 
may be created by a verbal agreement; and a verbal agreement to give a 
mortgage, founded on the consideration of a debt contracted on the faith 
of it, will be upheld and enforced as a mortgage in equity, as between the 
parties and their representatives, on the principle that equity will consider 
that as done which ought to have been done. 

2. What constitutes mortgage—A contract,by which it was agreed between M. and 
T. that, if the latter would advance a specified sum of money to redeem M.’s 
negroes from an incumbrance, “‘ the said negroes should become his prop- 
erty, subject to the right of the said T. to redeem them within a short space 
of time on the repayment of the money so advanced, with interest there- 
on ;”’ and under which the money was advanced by T.,—held a mortgage, 
and not a conditional sale. 

3. Delivery not essential to validity of parol mortgage.—In this State, delivery of 
possession is not, as between the parties, essential to the validity of a parol 
mortgage of personalty. 

4. Variance.—Under a bill to foreclose a mortgage, alleged to have been 
created by verbal contract, and to have been intended to secure two dis- 
tinct debts, if the proof shows that only one of the debts wasin fact 
secured, the variance is not fatal. 

5. Mortgagee’s liability for interest on annual hire of slaves—A mortgagee in pos- 

session, seeking a foreclosure of his mortgage on slaves, is chargeable with 
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interest on the annual hire of the slaves from the end of each year after 
his possession commenced. 

6. His liability for annual taxes.—But the mortgagee is not, in such case, liable 
to pay the annual taxes on the slaves, which are a charge on the property. 

7. His liability for loss of property——Where no fraud or negligence is proved 
against the mortgagee, he is not responsible for the vale of one of the 
mortgaged slaves who died in his possession. 

8. Annual rest?.—In taking the account against a mortgagee, who obtained 
possession in a legitimate way, annual rests ought not, in general, to be 
made against him ; especially where the mortgagor is largely in arrears, and 
similar rests are not made against him. 


Appeal from the Chancery Court of Morgan. 
Heard before the Hon. Jonun Foster. 


Tue bill in this case was filed by George B. Turney, as 
the administrator of Daniel Turney, deceased, against 
Hugh D. Morrow, for the purpose of foreclosing an equit- 
able mortgage on slaves. The facts and circumstances 
alleged in the bill, as connected with the creation of the 
mortgage, are briefly these: On the 4th May, 1850, the 
sheriff of Morgan county sold certain negroes, to-wit, a 
woman named Rose, and her four children, under execu- 
tion against Hugh D. Morrow. One Burleson became the 
purchaser at the sale, and received the sheriff’s deed for 
the slaves, but agreed to let Morrow redeem them, at any 
time prior to the 1st March, 1851, on the payment of 
$850; and the negroes were allowed to remain in Mor- 
row’s possession under this agreement. At this time 
Morrow was indebted beyond his ability to pay, and owed 
complainant’s intestate about $1,300, the balance due on 
two notes executed by the late mercantile firm of Morrow 
& Perry, of which firm said Morrow was a partner. “In 
January or February, 1851, the said Hugh D. Morrow 
applied to the said Daniel Turney to redeem said slaves, 
and the said Daniel, some short time before the 1st March, 
1851, agreed to redeem and purchase said slaves, as here- 
inafter stated. The said Hugh D., not being able to pro- 
cure any one else to advance money to redeem said slaves, 
finally agreed with said Daniel, that if he would advance 
the sum of $850, the old debt of Morrow & Perry, above 
described, should also be settled. Accordingly, they 
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agreed that it should come in; and the said Daniel con- 
sented to deduct from the sum due on the old debt, so as 
to reduce the same to $750, and to advance $850 in money 
to redeem said slaves. It was then agreed between the 
said Daniel and Hugh D., that if the said Daniel would 
advance the said sum of $850, and deliver up the said 
notes of Morrow & Perry, estimating them at $750, the 
said negroes should become the property of the said 
Daniel, subject to the right of the said Hugh D. to redeem 
them, on the repayment to said Daniel of $1,600 with 
interest thereon, within a short space of time, which has 
long since elapsed; and the said Daniel was to have the 
right to the possession at any time called for.” 

The bill further alleged, that the complainant’s intest- 
ate advanced the sum of $850 to Morrow under this 
agreement, and delivered up to him the two notes of 
Morrow & Perry, but took no note or bond from him for 
the repayment of the money; that with the money thus 
advanced the negroes were redeemed from Burleson, who 
assigned his sheriff’s deed to complainant’s intestate ; that 
Morrow retained the possession of the slaves, in trust for 
complainant’s intestate, during the life-time of the latter, 
and did not assert any right or title in himself during that 
time ; that complainant, after the death of his intestate, 
demanded the possession of the negroes, or the repay- 
ment of the said $1,600, but Morrow refused to comply 
with either demand; that he then instituted an action of 
detinue to recover the slaves, and obtained possession of 
them by executing the usual statutory bond ; that his 
suit was dismissed in April, 1852, and judgment for costs 
was rendered against him; that Morrow was insolvent; 
and that the slaves were worth, when the bill was filed, 
(31st January, 1855,) about $2,600. The bill prayed an 
injunction of legal proceedings on the detinue bond, an 
account of the mortgage debt, a sale of the slaves in the 
event the defendant failed to pay the balance against him, 
and general relief. 

The defendant answered the bill, admitting the sale of 
his negroes under execution, the purchase of them by 
Burleson, and Burleson’s agreement that he might redeem 
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them. He further admitted, that in a conversation be- 
tween himself and complainant’s intestate, in January, 
1851, a verbal agreement was made corresponding with 
that alleged in the bill; but he denied that any money 
was advanced under that agreement, and insisted that it 
‘“‘was without consideration on either side, and neither 
party was bound to comply with it, except as he might 
voluntarily choose to do so.” He alleged that,in February, 
1851, after the above agreement was made, he obtained 
money from another source, with which he paid off the 
old debt of Morrow & Perry, “ so that there was no longer 
any necessity for securing it ;”’ and that on the Ist March, 
1851, complainant’s intestate did advance $850 to him, 
under the following agreement: “On or about the Ist 
March, 1851, said Daniel Turney advanced or loaned to 
this respondent $850, which was thereupon paid to said 
Burleson, to aid in the redemption of said slaves; but 
this was done upon the understanding between said Dan- 
iel and this defendant, that upon the advancement of said 
sum of money, and the redemption of said slaves, this 
defendant was to give said Daniel a lien on said slaves to 
secure the repayment of the sum so advanced.” 

The chancellor overruled a motion to dismiss the Dill 
for want of equity, and, on final hearing on pleadings and 
proof, rendered a decree for the complainant; establishing 
a mortgage on the slaves for the $850 advanced by the 
intestate, and ordering a reference to the master of the 
matters of account. On the taking of the account before 
the master, exceptions were reserved by each party; and 
the rulings of the chancellor on these exceptions, together 
with the overruling of the motion to dismiss the bill tor 
want of equity, and the final decree in favor of the com- 
plainant, are now assigned as error. 


Tos. M. Perers, for appellant.—1. The chancellor’s 
decree is predicated on the idea, that the intestate had a 
verbal mortgage on the slaves; but thisis neither averred 
nor proved, and, if it were, would not be sufficient; be- 
cause, at common law, there was no such thing as a mort- 
gage without writing; and if there was no mortgage, 
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there is no equity.—Turney’s Adm’r v. Morrow, 26 Ala. 
339; Hebron v. Centre Harbor, 11 N. H. 51; Bowers v. 
Oyster, 8 Penn. 239; Wilkins v. Wilkins, 4 Porter, 246; 
Singleton v. Gayle, 8 Porter, 270. Moreover, delivery; 
actual or symbolical, is essential to the validity of such 
verbal mortgage; and no delivery is here averred or 
proved.—Goodnow v. Dunn, 8 Shep. 86; Portland Bank 
v. Stubbs, 6 Mass. 425; 14 Mass. 352; 15 Mass. 477; 
1 Pick. 389; 16 Pick. 88; 15 Wendell, 212, 244; 1 Penn. 
57; 5 Serg. & R. 275. 

2. A mortgage is a conveyance by way of pledge for 
the security of a debt, with the right of redemption in 
the mortgagor. The debt is the principal, and the mort- 
gage but an incident. Here, no debt is alleged to be due 
and owing; and, consequently, there is no mortgage.— 
4 Kent’s Com. § 58, p. 185; 26 Ala. 339; 28 Ala. 226; 
27 Ala. 542, 6384; 12 Ala. 678; 4 Porter, 246; 8 Porter, 
270. 

8. The proof does not sustain the allegations of the 
bill.—19 Ala. 297, 259, 398; 28 Ala. 874, 618; 29 Ala 
267, 337; 27 Ala. 198, 598; 20 Ala. 753; 28 Ala. 669; 
24 Ala. 285; 22 Ala. 106, 132, 602; 8 Ala. 421; 4 Ala. 
60; 7 Ala. 828; 8 Porter, 211. 

4, The complainant’s first exception to the master’s 
report ought not to have been sustained. The annual hire 
of the slaves became a debt at the end of each year after 
its accrual, and interest followed as an incident to the 
debt.—26 Ala. 152; 23 Ala. 296; 22 Ala. 343. 

5. The complainant took possession before foreclosure, 
before the law-day had elapsed, and before any right had 
accrued tohim. His possession was, therefore, wrongful, 
and he is liable to account like any other wrong-doer, 
without deductions forexpenses. Besides, the proof does 
not show that he paid the taxes claimed.—5 Paige, 9; 
28 Ala. 345. 

6. The defendant’s first exception to the report should 
have been sustained. The complainant was entitled to no 
indulgence, because his possession commenced and con- 
tinued in wrong and violence. The defendant might have 
hired out his slaves, so as to make the annual hire due at 
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the end of each year, and bear interest from that time; 
and he should have been allowed the benefit of this before 
the master. 

7. Unless it is otherwise agreed, the annual hire ought 
to be so applied as to keep down the interest on the mort- 
gage debt.—3 Beavan, 136; 2 B. Monroe, 61. 

8. The death of the slave Rose did not exonerate com- 
plainant from liability for her value, nor from accounting 
for her hire after her death.— 23 Ala. 127; 5 Stew. & P. 
123; 8 Porter, 564; 7 Ala. 807. 


A. J. WALKER, C. J.—The bill of complainant seeks 
to foreclose an equitable mortgage on slaves, claimed to 
have been created by a verbal agreement. One of the 
appellant’s positions, in opposition to the equity of the 
bill, is, that a mortgage of personalty cannot exist in this 
State, except by virtue of an instrumentin writing. We 
have no statute in this State, which requires that such 
mortgages should be in writing; and that they may be made 
without writing under the common law, seems a neces- 
sary result of the established principle, that in the absence 
of any statutory requirement to the contrary, a conveyance 
of personalty may be without writing. In the cases of 
May v. Eastin, 2 Porter, 422, and Deshazo v. Lewis, 5 St. 
& Por. 94, this court distinctly recognized the validity of 
unwritten mortgages of personalty ; and in Coster v. Bank 
of Georgia, 24 Ala. 59-60, it seems to have gone still 
farther, and conceded to a parol agreement to give a 
mortgage, upon which money was advanced, the effect of 
a mortgage upon an estate consisting both of realty and 
personalty ; but the question of the statute of frauds is 
not shown by the record to have been pleaded, and was 
not noticed by the court. 

The point arose in the court of appeals of New York, 
and the necessity of a writing to the validity of a mort- 
gage of goods and chattels was distinctly denied.—Bank 
of Rochester v. Jones, 4 Comstock, 506. Of course, in 
all of the cases, the conéestatio litis was between the parties 
to the mortgage ; and such is the case here. The case of 
Bowers v. Oyster, 8 Penn. (Penrose & Watts,) 239, cited 
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on the brief of appellant’s counsel, was in reference to a 
mortgage of land, and was decided upon the Pennsylvania 
statutes. The case of Hebron v. Centre Harbor, 11 N. H,, 
does not touch the questionin hand. Powell, in his work 
on mortgages, affirms that parol agreements for mortgages 
of lands are void; -but it is so affirmed upon the statute 
of 29th Charles IL, which required conveyances of land 
to be in writing.—3 Powell on Mort. 1050 a; 1050 6. 

The bill shows that there was an agreement; and if it 
was an agreement to give a mortgage, predicated upon 
the consideration of a debt contracted on the faith of the 
agreement, it will be upheld and enforced, between the 
parties and their representatives, as a mortgage, upon the 
principle, that equity will consider that as done whieh 
ought to have been done.—Coster v. Bank of Georgia, 
supra; 1 Story’s Eq. Jur. § 649; Read v. Gaillard, 
2 Dess. 552. 

[2.] But it is contended, that the bill does not show an 
agreement to give a mortgage, because there was no debt 
remaining to be secured by the mortgage. It is averred, 
that the defendant was under the necessity of procuring 
eight hundred and fifty dollars, to enable him. to redeem 
the property by a specified day from an incumbrance that 
was upon it. The bill then states an agreement by the 
defendant, that if the plaintiff's intestate would make 
such a deduction from an old debt due to him as would 
reduce it to $750, and deliver up the note and bond which 
evidenced the debt, and advance the required sum of 
$850, then the negroes should become the property of the 
plaintiff’s intestate, subject to the defendant’s right to 
redeem within a short space of time. The bill then states 
a performance of that agreement on the part of the plain- 
tiff’s intestate. The parties certainly meant, by an 
advance of money, a loan. It was either a loan, or a pay- 
ment. The import of the word “advance” is such as 
rather to indicate that there was a loan, than a payment 
of purchase-money. The question is, mortgage or condi- 
tioual sale; and without arguing the point, we refer to 
several decisions of this court, which show that the trans- 
action described by the bill amounted to a mortgage. 

10 
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Crews v. Threadgill, at. present term; Lock v. Palmer, 
26 Ala. 812; Cunningham v. Turnipseed, 16 Ala. 501; 
May v. Eastin, supra; Hiland v. Radford, 7 Ala. 724 ; 
Flagg v. Mann, 2 Sum. 486. 

[3.] The argument, that delivery is indispensable to the 
validity of a verbal mortgage, cannot receive our approval, 
There is a distinction in that particular between mort- 
gagesand pledges. There is no distinction, and no reason 
for a distinction, between verbal and written mortgages: 
In Massachusetts, the court, apparently unmindful of the 
distinction between pledges and mortgages, seems to have 
regarded delivery as an indispensable ingredient of every 
mortgage, even when written, of personal property. 
Portland Bank v. Stubbs, 6 Mass. 422; Gale v. Ward, 
24 Mass. 352; Tucker v. Buffington, 15 Mass. 477; Bad- 
lam v. Tucker, 1 Pick. 389; Bonsey v. Amee, 8 Pick. 236. 
But these decisions, as to that point, have not been ap- 
proved or followed.—2 Hilliard on Mortgages, 519; Good- 
enow v. Dunn, 21 Maine, (8 Shep.) 86. The cases, other 
than those of Massachusetts, to which appellant’s counsel 
refers in support of his argument, pertain only to the 
question of fraud, as affected by non-delivery and the 
want of possession in the mortgagee.—Murray v. Burtis, 
15 Wend. 212; Look v. Comstock, ib. 244; Clow v. 
Woods, 58. & R. 275; Welsh v. Beekey, 1 Penn. (Pen. 
& Watts,) 57. In our State, the validity of mortgages of 
personalty, inter paries, although not accompanied by 
possession, is fully recognized.—Killough v. Steele, 1 St. 
& P. 262; Ross v. Ross, 21 Ala. 322; P. & M. Bank v. 
Willis, 5 Ala. 770; Mauldin v. Terrell & Mitchell, 14 7. 
814; Magee v. Carpenter, 4 Ala. 469; see, also, Brown- 
well v. Hawkins, 4 Barb. 491; 2 Hill. on Mort. 519, § 2. 

The bill avers the expiration of the “short time” 
allowed for the redemption by the defendant. That the 
law-day was passed before the commencement of this 
suit, is thus clearly shown. 

We decide that the complainant’s bill contained equity, 
and the chancellor did not err in overruling the motion 
to dismiss. 
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[4.] The answer distinctly admits all that is necessary 
to constitute an equitable mortgage for the $850 advanced 
by the complainant’s intestate. The bill claims that the 
mortgage was designed to secure another debt of $750. 
The chancellor granted the complainant relief as to the 
$850, but declined to grant any relief as to the other 
alleged debt; because it is denied to have existed or been 
secured by the mortgage, and the chancellor was of the 
opinion that the proof did not sustain the bill in that par- 
ticular. The question arises, whether there is a fatal 
variance between the allegata and probata, because it 
appeared on the hearing that only one of the two debts 
alleged in the bill was secured by the mortgage. The 
variance was such as affected only the measure of the 
plaintiff’s recovery, and not either the character of relief, 
or the right to it. It therefore falls within the principle 
settled in Gilchrist v. Gilmer, 9 Ala. 985, and is not fatal. 
McLane v. Riddle, 19 Ala. 180; Montgomery v. Givhan, 
24 Ala. 586; Barnes v. Williams, 28 Ala. 613. 

The complainant’s relief, to the extent allowed by the 
chancellor, does not depend in the slightest degree upon 
the deposition of Clarkson. Its suppression would not 
have changed the result; and there was, therefore, no 
injury to the appellant from the failure to suppress it, and 
there can be no reversal for such failure. 

[5.] The chancellor erred in sustaining the complain- 
ant’s first exception to the register’s report. By the 
sustaining of that exception, the mortgagee was relieved 
from a charge of interest on the annual hire of the slaves, 
from the end of each year after he went into possession. 
The result thus attained was, that the mortgagee received 
interest upon his debt, and enjoyed the annual profits of the 
mortgagor’s slaves, without accountability for interest. 
This ruling is supposed to have been made on the authority 
of Hogan v. Stone, 1 Ala. 496. But that decision is pro- 
nounced in reference to a case where, in the language of the 
decision, “the defendant was in possession under a purchase, 
and [was]only aconstructive mortgagee in possession ;”’ and 
where, besides, the rents and profits largely exceeded the 
debt and interest, and the attempt was to swell the bal- 
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ance against the mortgagee by a charge of interest. That 

decision seems to have been chiefly placed upon the 

@uthority of Breckenridge y. Brooks, 2 A. K. Marsh. 341, 

in which the rents were credited as they were received 

upon the debt ; and the court decided, that the mortgagee 

was not chargeable with interest upon the rents 

received after the discharge of the mortgage debt. 

Whether we would follow those decisions, in a case - 
of like features, we will not now decide; but we 

cannot, upon them, sustain the chancellor’s ruling, 

without doing greater violence to the authorities, 

English and American, and to justice, than our 

sense of judicial propriety will permit. We cite the - 
authorities, which fully sustain the charge of interest. 
Shephard v. Elliot, 4 Madd. 254; Wolcott v. Sullivan, 
1 Edw. Ch. 405; Quarrell v. Beckford, 1 Madd. 269; 
3 Powell on Mort. 957 6, notes; 1 Hilliard on Mort. 420; 
Saunders v. Frost, 5 Pick. 270. 

[6.] The annual taxes was a charge upon the slaves, for 
the payment of which the chancellor, by sustaining the 
complainant’s second exception to the register’s report, 
gaye the mortgagee the benefit.—4 Kent’s Com. 188 (m.) 
166; 1 Hill. on Mort. 420, § 9. 

[7.] The mortgagee. was not accountable for the value 
of the slave which died in his possession, and all liability 
for her terminated by her death, there being no proof of 
fraud or negligence.—4 Kent’s Com. supra. 

[8.] It is not an invariable rule to make annual rests 
in taking the account against the mortgagee, and in a 
case where, as in this, the mortgagor was largely in arrear, 
and the mortgagee obtained possession in a legitimate 
way, such rests ought not, in general, to be made against 
him; certainly not unless a like course was pursued in 
reference to the other side, in which event the appellee 
would be the loser by making the rests, as his side of the 
account is much the larger.—3 Powell on Mort., supra. 

We have carefully examined the testimony before the 
register; and we are not convinced that the register has 
erred in his estimate of the hire, to the prejudice of the 
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appellant ; and we approve the action of the chancellor in 
refusing to disturb the estimates reported by him. 

We do not think that any of the exceptions to the 
register’s report, except as to the interest, ought to have 
been sustained; and the chancellor was manifestly right 
in perpetuating ‘the injunction. 

The interest on the annual hire was correctly calculated 
- by the register, from the end of each year, beginning with 
the commencement of the mortgagee’s possession. 

The decree of the chancellor is reversed, for the single 
error as to the interest on the annual hires, and remanded 
for the single purpose of allowing the chancellor to cor- 
rect his decree in that particular. The appellee must pay 
the costs of this appeal. 





PEAVEY vs. BURKET. 


[ACTION BY NON-RESIDENT, ON PROMISSORY NOTE.] 


1. Insufficient security for costs—In an action commenced by a non-resident, if 
insufficient or defective security for the costs is given previous to the issue 
of the summons, (Code, § 2396,) the suit should not be dismissed, but the 
plaintiff should be allowed to give new and suflicient security. 


APPEAL from the Chancery Court of Butler. 
Tried before the Hon. Nat. Coox. 


Tus action was brought by 8. J. Peavey, a non-resi- 
dent, against John Burket, and was founded ona promis- 
sory note. At the trial term, the defendant moved to 
dismiss the suit, on the ground that the plaintiff had not 
complied with the statute requiring non-residents, before 
commencing suit, to give security for the costs. On the 
trial of this motion, the plaintiff proved that, prior to the 
issue of the Summons, an acknowledgment of liability for 
costs was endorsed on the complaint by a responsible 
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person, in these words: “I acknowledge myself security 
for all costs that may be adjudged against the plaintiff in 
#this case ;” which was approved by the clerk. The court 
Tuled that this was not sufficient security for the costs, 
within the meaning of the statute. ‘ The plaintift then 
tendered and offered to give a good and sufficient ac- 
knowledgment of security for costs, signed by a respon- 
sible person, and approved by the clerk; but the court 
refused to allow this to be done at this stage of the cause, 
and dismissed the suit; to which rulings of the court the 
plaintiff excepted.” The rulings of the court to which 
exceptions were reserved are now assigned as error. 


P. D. Page, for the appellant. 
Watts, Jupez & Jackson, contra. 


STONE, J.—In the cases of Hx parte Robbins, 29 Ala. 
71, and Ex parte Camp, at the present term, we defined, 
to some extent, what will amount to an endorsement of 
security for costs on the complaint, or a lodgment of it 
with the clerk, as required by section 2396 of the Code. It 
is obvious that, to render such security effectual as a com- 
pliance with the statute, it must be given in good faith. 

In Ex parte Morgan, 80 Ala. 51, I expressed the opinion, 
that when security for costs had been given before the 
commencement of the suit, ‘although imperfect, it can- 
not be said that the plaintiff has failed to give security, 
and hence the case is not within the provisions of the 
mandate of the law.” I added that, in my judgment, the 
plaintiff in a case thus circumstanced should be permitted 
to substitute a new and sufficient bond. 

This court now adopts the conclusion announced by me 
in the case of Hx parte Morgan, and holds that, inasmuch 
as the security given in this case, although imperfect, was 
nevertheless given before the suit was instituted, and ap- 
pears to have had for its object a compliance with the 
statute, the plaintiff should have been allowed to execute 
a new and sufficient security. 

Reversed and remanded. 
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Ex Parte CAMP. 


[MOTION FOR MANDAMUS TO COMPEL DISMISSAL OF CAUSE. ] 


1. Security for costs by non-resident.—In an action by a non-resident, commenced 
by original attachment, an acknowledgment of liability for costs, endorsed 
on the writ before or at the time it is delivered to the clerk te be signed 
and issued, in these words, “‘ We acknowledge ourselves plaintiff’s security 
for costs in this case,” is a substantial compliance with the requisitions uf 
section 2396 of the Code. 


APPLICATION for a mandamus to the circuit court of Wil- 
cox, Hon. Nat. Cook presiding, to compel the dismissal 
of a suit therein pending, wherein Chamberlain, Miller 
& Co. were plaintiffs, and Nathan F. Camp, the petitioner, 
was defendant. The ground of the application was, that 
the circuit court improperly overruled the petitioner’s 
motion to dismiss the suit, “‘ because no security for the 
costs was given or lodged with the elerk before the com- 
mencement of the suit, the plaintiffs being nen-residents.”’ 
The record submitted with the application shows that the 
action was commenced by original attachment, and it 
appears from the bill of exceptions that, on the hearing 
of the motion to dismiss the suit, the following facts were 
proved: “The defendant proved that, before and at the 
time the said attachment was sued out, the plaintiffs were 
non-residents of this State. It was proved, also, that 
said attachment was filled out and made complete in all 
its parts,with the exception of the clerk’s signature thereto, 
before the same was taken to the clerk to be signed and 
issued by him, by the plaintiffs’ attorneys; that before 
said attachment was taken to the clerk to be signed and 
issued by him, the following words were written immedi- 
ately under it, and on the same half-sheet of paper, by the 
plaintiffs’ atterneys, to-wit: ‘ We acknowledge ourselves 
plaintiffs’ security for costs in this case, July 1, 1857,’ 
which was signed by said attorneys; that when said at- 
tachment was thus taken to the elerk, he signed and 
issued the same; that nothing was said at the time about 
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security for the costs, and that no other security for the 
costs than the above was given or offered. But the clerk 
testified, that the security was given, and that he consid- 
ered it good. This being all the evidence offered on the 
motion to dismiss the suit, the court overruled the said 
motion ; to which the defendant excepted.” 


Avex. Wuitz, with Tuos. J. Jupas, for the motion. 
D. W. Bainz, with Jno. T. Morean, eontra. 


R. W. WALKER, J.—Where security for the costs of 
the suit is endorsed upon the attachment, beforeor at the 
time the attachment is delivered to the clerk to be signed 
and issued by him, this is, in our opinion, a substantial 
compliance with section 2396 of the Cade. 

The motion is denied, at the cost of the petitioner. 





GUNN vs. HOWELL. 


[ASSUMPSIF .FOR MONEY HAD AND RECEIVED—PLEA OF PAYMENT UNDER FOREIGN 
JUDGMENT AND GARNISHMENT.] 


1. Exemplification of foreign record.—A certificate by the clerk of a foreign 
court, appended to a transcript from the records of his court, and accom- 
panied by the certificate of the presiding judge in proper form, stating 
that the annexed transcript “ contains a true, correct, full and complete 
exemplification of all the pleadings, orders, rulings, entries, and other pre- 
ceedings had in said court, iu the original case of J. M.C. v. A. G. J. and 
L. R. G., and of the same as it was revived by sci. fa. and continued at the 
instance of M. J. and S. J,, administrators of said C., to final judgment 
thereon, and the returns of fi. fa. by the sheriff, as the said pleadings, 
orders, rulings, entries, and other proceedings in said cause appear on the 
docket, the minutes of said court, and other books of reccrd in my office ; 
also, a true, correct, full and complete exemplification of all the proceed- 
ings, orders, rulings, entries, and other proceedings in the same court, in 
the .collateral..garnishment.case atthe instance of the said M. J. andS. J., 
administrators as aforesaid, against I. H., founded on the judgment in said 
original cause, the answer of said H. to said garnishment, the orders 
taken in said case, the judgment rendered, the receipts given, the rulings 
of the eourt on motion to. amend, and all other matters pertaining to said 
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original cause and collateral proceedings as aforesaid, as they appear on 
the docket, minutes of said court, and other books of record in my office,’’ 
is a substantial compliance with the requisitions of the act of congress 
respecting the exemplification of foreign records. 


2. Record not excluded on account of insertion of extrinsic matters —The insertion in 


a transcript of a foreign record of matters which do not properly belong 
to the record, is no ground for the suppression of the entire transcript. 


8. Nor on account of omissions.—Nor will such transcript be suppressed, on 


the ground that a material part of the record appears to have been fraudu- 
lently suppressed, when there is nothing in the record to show that the 
omitted part was attainable by the clerk ; the presumption being that the 
omitted papers had been lost or destroyed, rather than that they were fraud- 
ulently suppressed. 


4. What is available under general issue.—Under the general issue in assumpsit, 


a discharge of the defendant, by the payment of the money due the plain- 
tiff under a valid garnishment, is available as a defense. 


5. Relevancy of original judgment as evidence for garnishee.—Where a debtor, 


when sued by his creditor, sets up a condemnation of the debt by garnish- 
ment process at the suit of a creditor of his creditor, the original judgment 
in the case in which the garnishment was sued out is relevant and admis- 
sible evidence for him in establishing that defense. 


6. Irregularities in original suit not available to or against garnishee—Mere irregu- 


7. 


8. 


larities in the original suit, which do not affect the validity of the judgment 
therein rendered, are not available as a defense to the garnishee ; nor can 
his creditor, when seeking to make him pay the debt again, take advantage 
of such irregularities in the original suit, or of the failure of the record 
to show that the original judgment was for an amount as great as the judg- 
ment against the garnishee. 

General objection to evidence.—A general objection to evidence, a part of which 
is legal, may be overruled entirely. 

What constitutes record of garnishment case-—Where a judgment is rendered 
against a garnishee, condemning a sum of money admitted in his answer 
to be due to the defendant, and ordering him to deposit with the clerk of 
the court certain executions in his hands, neither the receipt of the clerk 
for the executions, nor that of the attaching plaintiff for money paid on 
the judgment, constitutes any part of the record of the garnishment case, 
unless made so by statute, by order of the court, or by appropriate refer- 
ence. 


9. Same.—So, also, ‘‘ extracts from the bench docket,” and the opinions de- 


livered by the presiding judge on motions in the cause, cannot be consid- 
ered a part of the record, when not shown to be made so by statute, by 
order of court, or by appropriate reference. 


10, Amendment of judgment nunc pro tunc.—A judgment may be amended nunc 


protunc,so as to show that, instead of being rendered in favor of the 
deceased plaintiff, it was really rendered fn favor of his personal represent- 
atives ; and this may be done without notice to the defendant, or after his 
death ; and where such judgment is rendered by a foreign court of general 
jurisdiction,and the transcriptis properly certified under the’act of congress, 
it must be presumed that the allowance of such amendments appertained 
to the jurisdiction of the court. 


11. Validity of foreign judgment against garnishee—Under the constitution and 
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laws of Georgia, as proved in this case, a judgment against a garnishee, 
who was personally served with process, cannot be declared void, when 
collaterally impeached, on the ground that the garnishee was not a resident 
of that State, when it affirmatively appears that the court had jurisdiction, 
and that it determined that very question against the garnishee. 

12. Abstract charge.—An abstract charge may properly be refused. 

18, Liability of agent for interest.—An agent or attorney, having collected 
money for his principsl, which is afterwards attached and condemned in 
his hands by process of garnishment, is not liable for interest while the 
money remained in his hands, unless a demand is first made. 

14. Satisfaction of judgment by garnishee—The payment by a garnishee of a 
valid judgment against him, condemning money in his bands, is a discharge 
of the debt as against his original creditor. 

15. Presumption in favor of validity of foreign judgment.—Where the jurisdiction 
of a foreign court to issue a garishment ona judgment is dependent on 
the prior issue of an execution on the judgment, and a return thereon of 
“no property found ;”’ and the record of a garnishment suit recites such 
issue and return of an execution, and is properly certified under the act of 
congress, the effect of the recital is not destroyed or overturned by the fact 
thet the record also shows that an execution was returned with a different 
endorsement. 

16. Sheriff’s return on fi. fa.—A return by the sheriff on an execution, in these 
words, “I know of no property subject to the within fi. fa.,” is equivalent» 
in a collateral proceeding, to a return of “no property found.” 

17. Competency of witness as affected by interest—The plaintiff in a judgment 
against a garnishee is a competent witness for the latter, when sued by his 
former creditor, to prove payment of the judgment. 


AppgkAL from the Circuit Court of Chambers. 
Tried before the Hon. 8S. D. Hatz. 


Tuis action was brought by Larkin R. Gunn, against 
Isaac Howell, to recover the proceeds of certain promis- 
sory notes, amounting to about $2,500, which the plaintiff 
had placed in the defendant’s hands for collection ; and 
was commenced on the 3d March, 1848. The declaration 
contained the common money counts, and a special count 
on the contract. The defendant pleaded, “in short by 
consent,” Ist, the general issue; 2d, payment; 38d, set- 
off; 4th, former adjudication; 5th, the statute of limita- 
tions; and, 6th, a special plea, averring the rendition 
of a judgmert against the defendant, as the debtor of the 
plaintiff, by the superior court of Taliaferro county, 
Georgia, and the payment of that judgment. A complete 
transcript from the records of the Georgia court, showing 
all the proceedings had in the garnishment suit and the 
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original suit to which it was collateral, which are herein- 
after particularly described, was incorporated in the 6th 
plea; and the sufficiency of that plea was affirmed by 
this court, at its June term, 1855, on a former appeal by 
the plaintiffi—See the case reported in 27 Ala. 663. After 
the remandment of the cause, the plaintiff died ; and the 
action was thereupon revived in the name of his personal 
representative. 

On the second trial, as appears from the’ bill of excep- 
tions in the present record, the plaintiff proved that his 
intestate deposited with the defendant, for collection, cer- 
tain notes on persons residing in Georgia, amounting in 
the aggregate to about $2,500; that the defendant collected 
in March, 1842, over $2,000 on these notes; and that he 
refused to pay over the money so collected, on demand of 
the intestate in his lifetime. He then proved the rate of 
interest in Georgia, and closed. ‘The defendant then 
read in evidence the constitution of the State of Georgia, 
and certain acts of the legislature of that State, as pub- 
lished in Prince’s Digest, on pages 29, 30, 83-41, inclu- 
sive, all of which are considered as here set out; and, in 
connection therewith, offered to read in evidence what 
purported to be an exemplification of the record and pro- 
ceedings of the superior court of Taliaferro county, Geor- 
gia,” which, as set out in the record, showed the following 
proceedings : 

On the 23d November, 1837, James M. Calloway filed 
his petition and declaration in assumpsit, on three prom- 
issory notes, against Archibald G. Jones and Larkin R. 
Gunn; and a summons was issued to the defendants on 
the same day, returnable to the January term, 1838. Ser- 
vice was accepted by the defendant Jones on the 28d 
December, 1837, and the summons was returned executed 
on the defendant Gunn on the 29th November. At the 
January term, 1838, Gunn appeared by attorney, and filed 
a “plea and answer.” In February, 1839, a scire facias 
was issued, and returned executed on the defendants’ at- 
torney, to revive the suit in the names of Malcolm and 
Samuel Johnson, as the administrators of said James M. 
Calloway, then deceased. Under the caption of “ March 
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term, 1839,” the record next contains the verdict of a 
jury, “in favor of the plaintiff, for $1,500, with interest 
and cost, against the said Archibald G. Jones as principal, 
and Larkin R. Gunn as security ;” and the judgment of 
the court then follows,in accordance with the verdict. The 
transcript then sets out an extract from the execution 
docket, in the words and figures following, to-wit : 

“(From Execution Docket. Returnable September 
term, 1839.) 

“ Malcolm Johnson and } Judgment signed 7th 
Samuel J — adm’rs, &c. | March, 1889,for principal 
Archibald G. Jones, principal, | agen TT abi 
Larkin R. Gunn, security. J ht te ; 

I know of no property subject to the within 4. fa. 16th 
March, 1839.” 

(Signed) “ G. Overton, sheriff.” 

On the 7th March, 1842, as the transcript next shows, 
Malcolm and Samuel Johnson made affidavit before the 
clerk of the court, and gave bond as required by statute, 
for the purpose of obtaining a garnishment on the judg- 
ment above described; and, on the same day, Isaac How- 
ell was summoned by the sheriff as a garnishee, to answer 
to his indebtedness to the defendants. On the 7th March, 
1843, the garnishee personally appeared, and pleaded to 
the garnishment that he was a non-resident of the State 
of Georgia ; but his plea was overruled, and he was ordered 
- to answer. He then filed an answer, admitting that 
he had in his hands $2,011 58,collected on the notes placed 
in his hands by Larkin R. Gunn, and also several execu- 
tions against debtors who had not paid; and on this 
answer, on the 8th March, 1843, a judgment was rendered 
against him as follows: ‘Wherefore it is considered 
by the court, that said plaintiffs do recover against said 
Isaac Howell, garnishee in this behalf, the sum of $2,011 58 
admitted by said Howell to be owing to said Larkin R. 
‘Gunn; and that he deposit with the clerk of this court 
the said executions described in his answer; and that 
the said Howell be acquitted, as against the said Gunn, of 
the said sum of $2,011 58, and of the said sums of money 
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specified im said executions.” Next below this judgment 
in the transcript is copied the clerk’s receipt for the exe- 
cutions; then follows an extract from the execution 
docket, containing the receipt of Malcolm Johnson, dated 
the 14th March, 1848, for money paid by Howell in full 
satisfaction of the judgment against him as garnishee; 
and then several extracts ‘from the bench docket,” 
showing the several entries by the presiding judge of the 
proceedings had in the cause at January term, 1838, 


March term, 18389, September term, 1842, and March 


term, 1843. 

On the 25th February, 1856, as the next entry in the 
transcript shows, the following judgment was rendered 
in the cause : 

“ Malcolm Johnson and Samuel Johnson, administra- 
tors of all and singular the goods and chattels, rights and 
credits, of James M. Calloway, deceased, 

: v8. 

Archibald G. Jones, principal, and Larkin R. Gunn, 
security, defendants; Isaac Howell, garnishee. 

‘Ordered by the court, that the order in the above 
stated case, allowing plaintiffs to sign judgment against 
the garnishee, Isaac Howell, be amended nune pro tune, 80 
as to embrace in its recitals the following facts, which did 
legally appear to the court at the time of allowing said 
order, but were omitted from the record—that is to say, 
that the plaintiffs were then the holders of a valid judg- 
ment against the defendants; that an execution had been 
issued thereon, and returned by the sheriff of Taliaferro 
county ‘no property subject thereto ;’ that the plaintiffs 
had filed in the clerk’s office their affidavit, in the terms 
of the law; that summons of garnishment had been legally 
served on said garnishee, Isaac Howell; and that said 
garnishee had answered said summons, admitting himself 
to be indebted to said Larkin R. Gunn as stated in said 
order. And it is further ordered, that this‘order be en+ 
tered upon the minutes of this court, nune pro tune, as a 
part of the true record in said cause; and it is further 
ordered, that the caption of the case, as it appears in said 
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original order allowing judgment to be signed, be so 
amended as to conform to the caption of this amended 
order.’ 

On the 29th August, 1856, as the next entry shows, the 
following judgment was rendered in the cause: | 
Scire facias having issued on the 
suggestion of the death of the 
: > plaintiff, James M. Calloway, 
Agebibald F-ones, and vel rnable to the March term of 
Larkin R. Gunn. J said court, 1839, to make Mal- 
colm Johnson and Samuel Johnson, as administrators of 
said Calloway, parties plaintiff in lieu of said James M. 
Calloway ; and it appearing to the court that said Malcolm 
and Samuel, as such administrators, were made parties 
plaintiff in said original cause at the March term, 1889, 
before the verdict and judgment were rendered in said 
original cause; which said verdict and judgment were in 
the name of the ‘plaintiff’ generally, without specifying 
any particular plaintiff or plaintiffs ; and it further appear- 
ing to the court that the order making such parties plain- 
tiff was, by mistake, omitted to be entered upon the min- 
utes of this court at the proper term,—it is therefore 
ordered by the court, that this order be entered upon the 
minutes of this court as of the March term, 1839, making 
the said Malcolm and Samuel, as administrators of said 
James M. Calloway, deceased, parties plaintiff in lieu of 
said Calloway; and it is further ordered, that said verdict 
and judgment in said original cause [be] stated in the 
names of said Malcolm and Samuel, as such administra- 
tors, who were the parties plaintiff at the time such ver- 
dict and judgment were rendered in said original cause; 
this order to be entered nune pro tune.” 

The transcript also contains two opinions delivered by 
the presiding judge of the superior court, on the 30th 
August, 1856, on motions to set aside the original and 
amended judments ; but these require no particular notice. 

The certificates appended to the transcript were as fol- 
lows : 

“State of Georgia, I, Quinia O’Neal, clerk of the 

Taliaferro county. J superior court of said county, do 


aia 


“ James M. Calloway 
vs. 
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hereby certify, that the above and foregoing sheets of 
paper, numbered regularly from one to twenty-three, do 
contain a true, correct, full and complete exemplification 
of all the pleadings, orders, rulings, entries, and other 
proceedings had in said court, in the original case of 
James M. Calloway v. Archibald G. Jones and Larkin R. 
Gunn, and of the same as it was revived by seire facias 
and continued at the instance of Malcolm Johnson and 
Samuel Johnson, the administrators of said Calloway, to 
final judgment thereon, and the returns of fi. fa. by the 
sheriff, as the said pleadings, orders, rulings, entries, and 
other proceedings in said cause appear on the docket, the 
minutes of the court, and other books of record in my 
office ; and also a true, correct, full and complete exem- 
plification of all the proceedings, orders, rulings, entries, 
and other proceedings in the same court, in the collateral 
ease of ganishment at the instance of said Maleolm John- 
son and Samuel Johnson, administrators as aforesaid, 
against Isaac Howell, founded on the judgment in said 
original cause, the answer of said Howell to said garnish- 
ment, the orders taken in said cause, the judgment ren- 
dered, the receipts given, the rulings of the court on mo- 
tions to amend, and all other matters pertaining to said 
original cause and collateral proceedings under process.of 
garnishment, as they appear on the docket, the minutes 
of said court, and other books of record in my office. 
The above and foregoing contain a full and complete ex- 
emplification of everything pertaining to said original and 
collateral cause and the proceedings had thereon in said 
court, as the same appear from the books and records of 
my office. In testimony whereof, I hereunto set my hand, 
and affix the seal of said court,” &e. 

“State of Georgia, I, James Thomas, judge of the 

Northern District. J superior courts of said district, 
presiding in the county of Taliaferro in said district, do 
hereby certify, that the foregoing certificate of Quinia 
O’Neal, clerk of the superior court of said county, is in 
due form; andI further certify, that his said certificate, 
or attestation, in relation to the records and minutes of 
said court, the execution docket, and bench docket, and 
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in relation to all matters embraced in said attestation, is 
in due forny, and by the proper officer. In*witness 
whereof, I do hereunto set my hand,” &c. 

“State of Georgia, | I, Quinia O’Neal, clerk of the 

Taliaferro county. J superior court of said county, do 
hereby certify, that Hon. James Thomas, whose certificate 
appears above, is duly commissioned and qualified as pre- 
siding justice of the superior court of said county. Given 
under my hand, and the seal of my said office,” &c. 

The plaintiff objected to the admission of this entire 
transcript, on the following specified grounds: “1st, be- 
cause it is not properly certified ; 2d, because the clerk’s 
certificate specifies the issue and return of an execution, 
when no execution is set out in said record; 3d, because 
it shows the fraudulent withholding of the execution and 
return thereon ; 4th, because the defendant’s plea counts 
upon a judgment in favor of James M. Calloway, while 
the record shows a judgment in favor of Malcolm John- 
son and Samuel Johnson; 5th, because by said paper the 
ease of Malcolm Johnson and Samuel Johnson against 
the present defendant is incumbered with divers other 
matters which form no part of that reeord—that is to say, 
the record of a suit in favor of James M. Calloway against 
A. G. Jones and Larkin R. Gunn, with certain entries, 
or memoranda, purporting to be from the bench docket, 
no portion of which forms part of the record in the case 
of Malcolm and Samuel Johnson against Isaac Howell; 
and, 6th, because the same is uncertain and contradictory.” 
The court overruled each of these objections, and the 
plaintiff excepted. ’ 

The plaintiff also made the following objections to 
specific portions of the transcript: “To what purports to 
be a petition, or declaration, ina case of James M. Callo- 
way against A. G. Jones and L. R. Gunn, with the sum- 
mons, acknowledgment of service by Jones, and the 
return as to service on Gunn, because they are irrelevant 
to the issue, because they have no connection with the 
record of the suit against Isaac Howell, and because no 
statute of Georgia is shown which makes the same any 
part of the record of the case against the present de- 
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fendant.” ‘To what purports to bea scire facias in favor 
of Malcolm and Samuel Johnson against A. G. Jones 
and L. R. Gunn, of 7th February, 1887, with the return 
executed on A. H. Stephens as attorney, because the same 
is not relevant and proper evidence in this case, and be- 
cause the same does not pursue the declaration as to the 
cause of action.” “ Also, to what purports to be the ver- 
dict of a jury in the case of Calloway against Jones and 
Gunn, because irrelevant and improper.” “ Also, to what 
purports to be a judgment in the case of Calloway, be- 
cause it is irrelevant to the issue, and because it is not 
shown to form part of the proceedings against the present 
defendant.” ‘ Also, to what purports to be an entry, or 
copy of an entry, from an execution docket, of the issue 
and return of an execution, bearing date the 16th March, 
1839, because the same is irrelevant to the issue; 2d, be- 
cause the same is not shown to form part of the proceed- 
ings against the present defendant ; 8d, because the same 
is secondary evidence; 4th, because no statute is shown 
making such entry a record; 5th, because of a variance 
as to parties between the averments of the plea and the 
judgment offered; 6th, because the return, ‘I knowof no 
property subject to the within fi. fa.,’ is not acompliance 
with the statute of Georgia, and affords no ground for a 
summons of garnishment.”’ ‘ Also, to what purports to 
be an affidavit by Malcolm Johnson and Samuel Johnson, 
‘of Tth March, 1842, because of a variance as to parties 
between the judgment recited in the plea and that recited 
in the aflidavit.” ‘ Also, to what purports to be the 
sheriff's return of service on the defendant to answer as 
garnishee, bearing date March 7, 1842, because the same 
is secondary evidence, and a copy of the summons would 
be better evidence.” ‘ Also, to what purports to be a 
judgment against Howell as garnishee, because, at the 
time of the rendition of said judgment, said superior 
court had not jurisdiction to render said judgment, Ist, 
because there had not been an issue and return of an ex- 
ecution, as required by the statutes of Georgia ; 2d, be- 
cause said Howell did not reside in said county of Talia- 
ferro, in Georgia; and, 38d, because James M. Calloway, 
11 
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the plaintiff in the original judgment, was dead.” “Also, 
to what purports to be a receipt by the clerk, of 8th 
March, 1843, for certain executions, because the same is 
irrelevant, and forms no part of the record.” ‘“ Also, to 
what purports to be ‘from the execution docket,’ to-wit, 
a receipt, purporting to have been given by Malcolm 
Johnson, dated 14th March, 1848, for $2,011 58; because 
the same is secondary evidence, no statute being shown 
making such entry a record, and because it is not a record.” 
** Also, to certain entries purporting to be ‘from the bench 
docket,’ because the same are irrelevant to the issue, and 
because no statute or authority is shown making such 
entries a record, and because they are not a record.” 
** Also, to what purports to be certain entries from the 
minutes, because the same are irrelevant to the issue, and 
because they are not a record.” ‘“ Also, to what purports 
to be a judgment against Howell as garnishee, because 
said superior court did not have jurisdiction to render said 
jadgment—Ist, because no such return had been made as 
required by the statute of Georgia to give jurisdiction to 
said court; 2d, because Calloway, the plaintiff, was dead ; 
and, 3d, because said Howell did not reside in said county 
of Taliaferro.” ‘Also, to what purports to be a judg- 
ment of 25th February, 1856, in a case wherein Malcolm 
and Samuel Johnson, as administrators of James M. Cal- 
loway, deceased, were plaintiffs, and Archibald G. Jones 
and Larkin R. Gunn were defendants, and Isaac Howell 
as garnishee; Ist, because the same is irrelevant; 2d, 
because the said superior court is not shown to possess or 
have jurisdiction to make such amendment nune pro tune ; 
3d, because said entry was made subsequent to the com- 
mencement of this suit, and without notice to Gunn or 
his executor; 4th, because said amendment nunc pro tune 
can have no connection with the original cause, nor serve 
as a basis for a judgment against the garnishee; 5th, 
because, if the original judgment and proceedings were 
void, the judgment against the garnishee was also void, 
and no such amendment nune pro tune can give validity 
to the judgment against the garnishee; 6th, because no 
statute is shown giving jurisdiction to said court tomake 
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such amendment; 7th, because said amendment is made 
in contravention of the record as to the sheriff’s return; 
8th, because the same is worthless in this cause as an 
amendment, having no foundation to sustain it; 9th, be- 
cause a judgment is an entire thing, and cannot be made 
up by parcels at different and remote periods ; and, 10th, 
because the same is not an amendment.” “ Also, to what 
purports to be a judgment of August 29th, 1856, which 
seeks to revive the judgment obtained in favor of Callo- 
way, and to make Malcolm and Samuel Johnson, as ad- 
ministrators of said Calloway, the plaintiffs in the judg- 
ment against A. G. Jones and L. R. Gunn ; Ist, because 
said court had not jurisdiction to make said entry nune 
pro tunc ata period so remote; 2d, because the same is 
irrelevant to the garnishment case against this defendant ; 
3d, because such amendment can have no efiect to sustain 
the judgment of garnishment; 4th, because the same is 
uncertain, insufficient, and not in any manner connected 
with the judgment on garnishment; and, 5th, because the 
same is not an amendment, and cannot be looked to as 
such.” ‘ Also, to what purports to be the proceedings of 
said superior court of August 30, 1856, in the case of 
Calloway against Jones and Gunn, because, Ist, the same 
is irrelevant and foreign to the issue in this case; 2d, be- 
cause the same was made since the commencement of this 
suit; 38d, because the same is not aj judgment, and is 
inconsistent and irreconcilable; 4th, because the same is 
uncertain, and insufficient to be the basis of any defense 
in this action; 5th, because the same is not engrafted in 
or upon the judgment on garnishment; and, 6th, because 
the same cannot be considered as a part of the proceed- 
ings against the garnishee.” ‘ Also, to what purports to 
be the action of the court, without date, in the case of 
Calloway’s administrator against Howell; because the 
same is irrelevant to the issue, and forms no part of the 
proceedings against the present defendant; and because 
the same was made after the death of L. R. Gunn, and 
without notice to his representatives.” All these objec- 
tions, severally and collectively, were overruled by the 
court; and the plaintiff excepted to each decision. 
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The defendant then offer red in evidence the deposition 
of Malcolm Johnson, who testified to the payment of the 
judgment against the defendant as garmishee, at the time 
shown by the receipt copied into the transcript above de- 
scribed. Before crossing the interrogatories to this witness, 
the plaintiff objected to his competency on the ground of 
interest ; and, before going into the trial, moved to sup- 
press his deposition on that ground. The court overruled 
the objection, and allowed the deposition to be read ; 
which the plaintiff excepted. 

* The plaintiff introduced evidence, tending to sLow 
that Larkin R. Gunn and Isaac Howell resided in Cham- 
bers county, Alabama, from 1840 up to the death of said 
Gunn, who died in January, 1856 ; and it was also in evi- 
dence that, at the time of the judgment on garnishment, 
in 1842, and in March, 1843, there was no supreme court 
in Georgia. The plaintiff further read in evidence several 
pages from Prince’s Digest of the statutes of Georgia, 
all of which are considered as here set out, and may se 
read from the nes volume, to-wit: p. 87, § 25; p. 42, 
§ 8; p. 422,§ 12; p. 428, § 31; p. 442, § 99. There was, 
ian evidence conducing to prove that Gunn was to pay 
the expenses incurred by Howell in going to Georgia and 
collecting the notes; that the parties met to have a set- 
tlement, priorto the garnishment, and Gunn then objected 
to paying Howell’s expenses of traveling by stage, and 
demanded that “ie should execute his note for the 

ullamount of the notes; that Howell refused to do this, 

but proposed to account for the sums collected, and to 
turn over to Gunn the receipts of the officers in whose 
hands he had placed the remainder of the notes; that 
Gunn refused to accept this proposition, and that Howell 
had made one trip or more to Georgia, a distance of one 
hundred and seventy-five miles.” 

The plaintiff asked the following charges to the jury: 

“1. If the jury believe from the evidence that the 
plaintiff's intestate and the defendant were resident citi- 
zens of Alabama at the date of the service of the garnish- 

ment, then the defendant was not amenable to the process 
of garnishment, and a payment of the judgment on gar- 
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nishment, rendered under such circumstances, will not 
protect him from a recovery in this case. 

“2. If the jury believe from the evidence that, at the 
time of the service of garnishment, the defendant had 
not collected any money on the debts due to plaintifi’s 
testator; and that said debts were in the hands of one 
Mercer; and that the garnishee failed to rely upon this 
matter, and permitted judgment to go against him for 
the amount of the good debts,—then the payment of the 
judgment rendered under such circumstances will not 
protect him from a recovery in this case. 

“3, If the jury find from the evidence that, as early as 
February, 1842, the defendant had collected the sum of 
$2,267 90 on the demands received from plaintiff's testa- 
tor; and that he did not answer the garnishment until 
March, 1843; and that he only set forth in his answer the 
amount collected, without interest,—then the plaintiff is 
entitled (if to no more) to a verdict for interest on the 
principal sum held in his hands, for the time which elapsed 
between the service of the garnishment and the filing of 
his answer, unless he satisfies them that he held the funds, 
or did not get interest on them. , 

“4, That the proceedings against the defendant disclosed 
by the record from the superior court of Taliaferro county, 
Georgia, with the evidence of Maleolm Johnson, do not 
disclose such a state of facts as will protect the defendant 
from a recovery in this case. 

“5, That if the jury believe said record speaks the 
truth, then the court rendering the judgment against the 
defendant had no jurisdiction in the premises, and the 
payment of a judgment rendered under such circumstances 
will not protect the defendant from a recovery in this 
case. 

“6, That there is no such amendment of the judgment 
against Jones and Gunn as will sustain the judgment 
against the defendant, or protect him from a recovery in 
this case. 

“7, That if the jury believe from the evidence that, 
on the 7th March, 1889, a judgment had been rendered 
in favor of James M. Calloway; and that an execution, 

















158 ALABAMA. 





Gunn v. Howell. 





issued on this judgment, was returned by the sheriff in 
these words, ‘I know of no property subject to the within 
ji. fa.,,—this was not such an issue and return as the 
Georgia statutes required, so as to authorize the issue of 
process of garnishment against the defendant. 

“8. That the sheriff’s return on an execution, on 16th 
March, 1839, in these words, ‘I know of no property sub- 
ject to the within fi. fa.,’ would not authorize the process 
of garnishment, by making affidavit and giving bond, in 
March, 1842; and that if the defendant improperly sub- 
mitted to a judgment upon garnishment, the payment of 
such judgment will not protect him from a recovery in 
this case. 

“9, That if they believed the record discloses all the 
proceedings had against the defendant as garnishee, his 
payment of a judgment rendered against him undersuch 
circumstances would not defeat a recovery by the present 
plaintiff. 

“10. That if they believed the record sets forth all the 
proceedings against the defendant, then his appearance in 
March, 1848, was voluntary on his part; and that if he 
submitted to a judgment under such circumstances, and 
paid the same to the present plaintiff, such judgment and 
payment would not defeat a recovery in this case. 

“11. That the record read in evidence, with the con- 
stitution and statutes of Georgia as read in evidence, does 
not disclose such proceedings as will bar the plaintiff's 
right to recover in this action.” 

The court’ refused each of these charges, and then in- 
structed the jury, “ that although there might be irregu- 
larities in the proceedings by garnishment, yet, if the 
defendant paid the judgment rendered against him in 
good faith, such payment will operate as a full defense to 
this suit.” 

The plaintiff excepted to the charge given by the court, 
as well as to the refusal to give the several charges asked; 
and he now assigns twenty-two errors on the record, 
embracing all the rulings of the court to which, as above 
stated, he reserved exceptions. 
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Gro. W. Guyy, for appellant. 
Wm. P. Cuiton, contra. 


A. J. WALKER, C. J.—The objection to the entire 
record given in evidence, upon the ground that the cer- 
tificate was defective, was not welltaken. The certificate 
contains all that was necessary to legally attest both the 
record of the original suit against Jones and Gunn, and 
of the proceeding by garnishment against Howell, as the 
debtor of the defendants in the former suit. There are, 
therefore, really two certificates, each attesting a different 
record, and a common signature and seal applicable alike 
to both. We know of no reason why such an attesta- 
tion should be deemed fatally defective. It is clear that 
there is a certificate attesting each record, and each cer- 
tificate is alike fortified by the signature and seal. This 
constitutes a substantial compliance with the act of con- 
gress. 

[2.] It may be that the transcript does contain things 
which do not belong to the record. If it does, it was no 
ground fara motion to exclude the entire record. 

[3.] The objection, that a fraudulent exclusion of an 
execution, a part of the record, is apparent, is not well 
taken. There is nothing to indicate an exclusiou of any 
execution or other paper from the record, which was 
attainable by the clerk. The inference is, in the absence 
of all evidence to the contrary, that the execution had 
been lost or destroyed by accident, rather than it was 
fraudulently suppressed. Omnia presumuntur rite esse acta, 

[4.] The record offered in evidence did not correspond 
with that described in the 6th plea, as it is explained by 
the agreement of counsel. But there was a plea of non- 
assumpsit, or the general issue; and under that, a dis- 
charge of the defendant, by a payment of the money due 
the plaintiff under a valid garnishment, was an available 
defense.—1 Chitty on Pl. 478; Cook v. Field, 3 Ala. 58, 
The court was, therefore, right in refusing to reject the 
record entirely, because it did not correspond with the 
allegations of the 6th plea, 
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_ [6.] The record of the proceedigs in the original suit 

of Johnson & Johnson v. Jones & Gunn, was relevant in 

| this case, and admissible in evidence. It was permissible 

for the defendant in garnishment to show that there was 
a valid judgment against his. creditor, which he paid 
under the compulsion of a garnishment, for the existence 
of such a judgment was a part of the defense; and there 
was no error in overruling the plaintiff's objections to the 
different parts ot the record in that case. 

[6.] The garnishee could not avail himself of any mere 
irregularities in the original suit against his creditor. He 
could not have assailed the judgment collaterally, upon 
the ground that it was voidable. Te, therefore, is not 
deprived of his protection as a garnishee from a second 
payment, on account. of mere irregularities in the original 
suit. The judgment in the original suit was not void. 
The court had jurisdiction of the defendants’ persons. 
They pleaded and appeared by an attorney. The court 
properly refused to exclude any part of the record because 
it was irregular. If the service of notice to revive the 
suit in the name of the administrators of the deceased 
plaintiff was not consistent with the Georgia statute, it is 
a mere irregularity, not affecting the validity of the judg- 
ment. So, also, the omission of the record to show that 
the jury was empaneled and sworn, the service of the 
seire facias for the revivor of the suit on the defendants’ 
attorney, and the failure of the record in the garnishment 
suit to show that the original judgment was for an amount 
as great as‘that which was rendered against the garnishee, 
were, at most, mere irregularities, which do not render 
the judgments void. 

The verdict to which objection was made was a matter 
of record. It seems to be a part of the judgment entry, 
and the predicate of the judgment. 

[7.] One objection to the admissibility of the record 
specifies an extract. from the execution docket, showing 
the issue and return of an execution. The exemplifica- 
tion does not show that the sheriff’s endorsement upon 
the execution was copied from the execution docket. 
The endorsement of a sheriff upon an execution returned 
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by him is a matter of record.—Creagh v. Savage, 14 Ala. 
454; Hardy v. Gascoignes & Holly, 6 P. 447; Barron v. 
Tart, 18 Ala. 668. So much of the evidence covered by 
the objection as pertained to the sheriff’s return was legal; 
and the objection, being a general one to evidence a part 
of which was legal, was properly overruled. 

[8.] The two receipts—one by Bristow, the clerk, and 
the other by one of the plaintiffs in garnishment-—were 
not parts of the record.—Carlisle v. Tuttle, 30 Ala. 627; 
Martin v. Martin, 22 Ala. 102; Mitchell v. Mitchell, 3 St. 
& P. 81; White v. Strother, 11 Ala. 723. The copies of 
them in the transcript were secondary evidence of private 
writings, and the court erred in overruling the plaintiff’s 
objection to them. We cannot pronounce these receipts 
redundant evidence.—Doe v. Reynolds, 27 Ala. 364. 
They contributed to corroborate the witness Johnson. 
The credibility of Johnson’s testimony was a question for 
the jury; and we cannot assert that the jury would have 
eredited the evidence of Johnson in the absence of cor- 
roboration. This is not a case of merely redundant, or 
superfiuous testimony, introduced to support a right 
otherwise established by indisputable proof.—Kyle v. 
Mays, 22 Ala. 692; Frierson v. Frierson, 21 Ala. 549; 
Parsons v. Boyd, 20 Ala. 112. 

[9.] The extracts “from the bench docket” did not 
belong to the record, and should have been excluded ; 
but it is probable that the admission of that testimony 
would not work a reversal, as it seems incapable of affect- 
ing the issue inany way. The opinions delivered by the 
judge in Georgia, likewise, were not matters of record, 
and were inadmissible. 

[10.] When this case was before in this court, (27 Ala. 
663,) it was decided, that the record of the proceeding 
against the garnishee in Georgia was defective, because 
it did not show the jurisdiction of the court. Since that 
time, an amendment nune pro tunc, alike of the original 
judgment against the garnishee’s creditor, and of the 
record of the proceeding against the garnishee, was made. 
These amendments show that the original judgment was 
in favor of the representatives of Calloway, there having 
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been a revivor of the suit after the death of Calloway; 
that an execution issued, and was returned “ no property 
found ;” that the affidavit, preliminary to the issue of 
garnishment, required by the Georgia law, was made; 
that there was a valid judgment in favor of the plaintiffs 
in garnishment, against the creditor of the garnishee, and 
that a regular.summons of garnishment was served. 
These amendments nune pro tune supply every fact nec- 
essary to uphold the jurisdiction of the court to render 
the judgment against the granishee, and the ground upon 
which there was a reversal when the ease was before in 
this court no longer exists, if the court had authority to 
make the amendments nune pro tune. 

There are many arguments adduced to show the want 
of authority to muke those amendments; but none of 
them are, in our opinion, sound. It is said that the 
original judgment was in favor of a dead man, was there- 
fore void, and could not be amended. The reply to this 
argument is, that the original judgment was really in 
favor of the representatives of the deceased, and was 
entered up by clerical error in favor of the deceased ; and . 
that the office of the amendment nune pro tune was to 
make the record declare the judgment as it was in fuct— 
to make the record speak the truth, and show that the 
judgment was valid at the commencement. Our own 
decisions are conclusive against the objections, that the 
amendments nunc pro tune were made without notice. 
Glass v. Glass, 24 Ala. 468; Allen v. Shotwell, 3 Ala. 
281; Brown v. Bartlett, 2 Ala. 29; Fuqua v. Carrol, Mi- 
nor, 170. The same reason, which dispenses with the 
necessity of notice, would justify the making an amend- 
ment nune pro tunc after the defendant’s death. This 
court must presume, in the absence of opposing evidence, 
upon the authority of the certificates to the exemplifica- 
tion of the foreign record, showing the amendment nune 
pro tune, that the allowance of such an amendment apper- 
tained to the jurisdiction of the court.—Slaughter v. Cun- 
ningham, 24 Ala. 269; Gunn v. Howell, 27 Ala. 674. 

[11.] The first charge asked, objecting to the validity 
of the judgment against the garnishee, that he was a 
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The garnishee pleaded that very matter to the jurisdiction | 


resident of the State of Alabama, cannot be sustained. } 


of the court, and his plea was overruled. The superior ¢ 
court of Georgia, having jurisdiction over the subject of . 


garnishment, had necessarily authority to determine 
whether a non-resident, under the laws of that State, 
could be subjected to the process of garnishment.—Wy- 
att’s Adm’r v. Rambo, 29 Ala. 510. Its decision upon 
that question must be deemed conclusive in favor of the 
garnishee. 

[12.] If there is any proof in the record, which justified 
the asking of the second charge, we have not found it. 
We therefore regard the refusal of the charge as correct, 
because it was abstract, if for no other reason. 

[13.] There was no error in the refusal of the third 
charge asked, because the plaintiff could have no right to 
interest upon funds collected by the defendant as his 
agent, for the period mentioned in the charge, unless a 
demand had previously been made.—Sally v. Capps, 1 Ala. 
121,; Burton v. Peck, 1'S. & P. 486; McBroom v. Gov- 
ernor, 6 P. 32; Kimbro v. Waller, 21 Ala. 376. : 

[14.] The Georgia record showed a valid judgment 
against the garnishee; and if the defendant paid the 
money upon it, he is entitled to protection. The 4th, 5th, 
6th, 9th, LOth, and 11th charges, were properly refused. 

[15.] The 7th charge assumes, erroneously as we think, 
that the execution upon the original judgment was in the 
name of Calloway, then deceased, and that the execution 
which was returned with the endorsement, ‘I know of no 
property subject to the within fi. fa.,” was the one upon 
the return of which the proceedings against the garnishee 
were predicated. The recitals of the judgment against 
the garnishee, as amended, show that there was a return 
of no property subject to the execution. Now this recital, 
upon a question giving to the jurisdiction of the court, 
must be deemed, at least prima facie, correct; and it is not 
overturned by the fact, that one execution had been 
returned with a different endorsement. Both the recital, 
and the fact that there was an execution with a different 
return, may be true. 
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The 8th charge is also obnoxious to the objection, that 
it erroneously assumes that the proceeding against the 
garnishee rests upon a different return from that stated 
in the record. 

[16.] The refusal to give the 8th and 9th charges may 
also be sustained upon the ground, that the sheriff's 
return, “I know of no property subject to the within 
ji. fa.,” is equivalent, in a collateral proceeding, to a 
return of “nulla bona.” It is his duty to find out any 
property within his bailiwick; and the presumption is, 
that he has discharged his duty by making diligent search ; 
and when he says he knows of no property subject to the 
ji. fa., it should be deemed, in a collateral proceeding, at 
least equivalent to a general return of nulla bona. 

What we have already said leads to the conclusion, 
that there was no error in the charge given by the court. 

[17.] The witness Johnson was competent to testify 
for the defendant. The judgment upon which he collect- 
ed the money from the garnishee being valid, he was 
rather testifying against his interest in deposing to.the 
payment of the judgment. 

The judgment of the court below is reversed, and the 
cause remanded. 





HALLETT vs. HASTIE. 
[MOTION FOR TAXATION OF COSTS IN EJECTMENT.] 


1. Liability of plaintiff's lessor for costs.—If an action of ejectment is brought in 
the name of a person as lessor, without his knowledge or consent, and he 
fails to notify the defendant of that fact within a reasonable time after 
receiving notice of the institution of the suit, and suffers the action to pro- 
ceed to final judgment and execution against him, without taking any 
other steps to relieve himself than simply to disclaim the suit in a letter to 
the plaintiff’s attorney,—the court will not, on motion, vacate the judg- 
ment against him, and tax the costs against the parties at whose instance 
the suit was instituted, when it is not shown that the latter are solvent, or 
that they are citizens of this State. 
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AppgAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


In this case, on the 2d February, 1858, William R. 
Hallett filed his written petition in said court, verified by 
his own affidavit before the clerk, stating that, some time 
in 1852, an action of ejectment was brought in said court 
on his demise, as the executor of Joshua Kennedy, de- 
ceased, against Origen Sibley and others, tenants in pos- 
session; that said action was instituted at the instance of 
John I. Hastie and John G. Aiken, who had each mar- 
ried a daughter of said Kennedy, and who employed the 
attorney by whom the suit was brought; that the petitioner 
did not authorize the suit to be brought in his name, or 
on his demise, and never in any manner assented thereto; 
that he had no interest in the suit, and no knowledge of 
its institution ; that at the spring teria of the court, 1857, 
a judgment for costs (amounting to $218) was rendered 
against him, on which an execution was issued, to be 
levied of his testator’s goods in his hands, and was 
returned “no property ;” and that another execution was 
then issued against him individually, which was in the 
sheriff’s hands when the petition was filed. The prayer 
of the petitioner was, that the judgment against him 
might be vacated. and that the costs might be taxed 
aguinst the said Hastie and Aiken, or against their attor- 
ney. 

On the hearing of the petition, at the ensuing June term, 
1858, as appears. from the bill of exceptions, “ Hallett 
introduced proof showing that said action on his demise 

yas not brought with his knowledge or consent, but was 
brought at the imstance of said Hastie and Aiken. But 
it appeared that, after the suit was brought, Hallett was 
informed that it was brought in his name, and, a short 
time before the trial, wrote to the atturney who brought 
it, disclaiming the suit, and denying the right to bring it 
in his name. The papers in the ejectment suit, with the 
judgment therein rendered, were also read in evidence; 
and it appeared that the cause was several times set for 
trial, and notice thereof was published in the newspapers. 
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An affidavit of M. H. Bloodgood, and’ a letter of said 
Hallett, were also read in evidence, which were as follows.” 
(Bloodgood’s affidavit states, that he married a daughter 
of said Kennedy, and that he several times disclaimed to 
Hallett, after the institution of the ejectment suit, all 
interést therein on the part of himself and his wife. The 
letter of Hallett is not set out in the record, and the clerk 
certifies that it has been lost or mislaid.) ‘The court 
decided, that Hallett was liable for the costs, and that he 
could not, in this summary way, charge the same to 
Hastie and Aiken, or to their attorney; to which ruling 
and decision of the court the said Hallett excepted,” and 
he now assigns the same as error in this court. 





E. 8. Dare@an, for appellant. 
DantEL CHANDLER, conira. 


STONE, J.—If this motion were prosecuted by Sibley 
and others, the tenants in possession, or by Smith, their 
landlord, seeking to have the costs taxed against the 
parties not on the record, but who, it is alleged, had this 
suit brought, or against the attorney who used the name 
of Mr. Hallett, as he alleges, without his consent, a very 
different question would be presented from the one 
brought to view by this record. We need not, and do 
not, announce what would be our decision on such motion. 
See Thrustout v. Nixon, 10 Barn. & Cress. 110; Masters 
v. Gray, i. 615; Evans v. Rees, 2 Ad. & El. (N. 8.) 384; 
Jackson v. Van Antwerp, 1 Wend. 295; Canby v. Ridg- 
way, 1 Binney, 496; Norton v. Rich, 20 Johns. 475. 

In the present case, suit was brought on the demise of 
Mr. Hallett, and, as his affidavit discloses, without his 
knowledge. While the suit was pending—but at what 
stage of the litigation the record does not inform us—he 
received notice that his name had been thus used. AI- 
though he does not appear to have sanctioned this use of 
his name, but, shortly before the trial, wrote to the plain- 
tiff’s attorney, disclaiming the suit; yet, so far as the 
record discloses, he took no steps to have his name strick- 
en from the file, or to notifiy the defendants that he dis. 
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owned the litigation. In fact, we do not hear any public 
complaint from him, until execution against him, to be 
levied de bonis testatoris, had been returned “no property,” 
and another, to be levied de bonis propriis, has been actu- 
ally levied on his property. 

In the case of People v. Brady, 6 Johns. 318, a lessor 
of the plaintiff, whose name had been used against his 
consent, and who was in prison under a judgment for 
costs, was, on motion, discharged by the court, it appear- 
ing he had no interest in the litigation. Ata subsequent 
term, when the attorneys who instituted the suit had 
been brought before the court, on a rule to show cause 
why an attachment should not issue against them for the 
costs, they made affidavit that the defendant, Brady, had 
consented to have his name used as one of the lessors in 
the ejectment suit. Thereupon, the lessor being again 
before the court, judgment was suspended against him, 
that he might, by suit against the attorneys, test the 
question of their liability; the court, on the motion, 
refusing to try the disputed question of fact.—S. C., 
7 Johns. 539. 

In Colvard v. Oliver, 7 Wend. 497, it was ruled, that a 
party in interest in a suit, who prosecutes in the name of 
another, will, on the application of such nominal party, 
be directed by rule of court to pay the costs adjudged in 
the suit against the party to the record. 

In the later cases of Miller v. Adsit, 18 Wend. 672-4, 
and Bendernagle v. Cocks, 19 Wend. 151, the doctrine 
of the above cases was somewhat shaken. 

In Livingston v. Clements, 1 Hill, (N. Y.) 648, the 
court refused to make an order that the party who was 
really interested in the defense, though not a party to the 
record, should pay the costs; “especially as the facts on 
which the motion rested were rendered doubtful by coun- 
ter affidavits.”—See, also, Hayward v. Giffard, 4 Mees. 
& Wels. 194. 

It will be observed by examining the authorities above 
cited, that the different courts, and even the different 
decisions of the same court, do not always announce the 
same principle in the same terms. The whole system of 
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taxing costs against parties not known upon the record, 
seems to rest on the power of courts over its own officers, 








and those who employ them as agencies in carrying their 
purposes into effect. Itis not a substantive or independ- 
ent ground of its jurisdiction, but an incident to the 
power it exerts over its suitors and officers. Hence, the 
power invoked in this case is never exercised, except in 
cases where the facts are clear and undisputed. 

It must be conceded that, in this case, Mr. Iallett gave 
no authority for the institution of the suit in his name, 
as lessor of the plaintiff. It is equally true that he was 
informed, while the suit was pending, that his name had 


been so used. How soon after the institution of the suit 


he received this information, the record does not disclose. 


Mr. Hallett had this information, and could have embod-- 


ied it in his affidavit. Tis failure to do so justifies us in 
presuming that he received the information long before 
the suit was tried and determined against him. Still, he 
permitted the suit to progress in his name, and contented 
himself with addressing a letter to the plaintiff’s attorney, 
in which he disclaimed the suit, and denied the right to 
bring it in his name. We are not informed that the 
defendants, or the court, had any notice of his disclaimer, 
or that any motion was ever made'to have the suit dis- 
missed. 

The motion made in this case, as we understand it, had 
for its object the discharge and vacation of the judgment 
for costs rendered against Mr. [lallett, and the rendition 
of anew judgment against Aiken and Hastie, or their 
attorneys, as it is alleged. The record does not inform 
us that the parties sought to be taxed with the costs are 
solvent, or that they are citizens of Alabama. The de- 
fendants, having no notice pending the litigation that Mr. 
Hallett’s name had been used against his consent, were 
authorized to look to his solvency, if it existed, as a guar- 
anty that the costs would be paid. Mr. Hallett having 
failed, within a reasonable time after he had notice that 
the suit was pending in his name, to move for security or 
indemnity against costs, or that the suit be dismissed, we 
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think it our duty,if there existed no other reason, to 
withhold the relief which he seeks. 


We do not now announce what would be our opinion, 


if this motion were prosecuted by the defendants in the 
action, or if Mr. Hallett had moved the court, by virtue 
of its power over its officers, to compel the attorney who 
had used his name to pay the taxed costs. The question, 
in either of those forms, is not brought before us. This 
motion sought another and a different object, and as 
made we overrule it. 


1, 


2. 


S 





Judgment aflirmed. 





ALLEN anp WIFE vs. PRATER. 


[ACTION ON PROMISE TO PAY IN COMPROMISE OF LEGAL CONTROVERSY. ] 


What constitutes pending suit—A proceeding for the probate of a will 
does not assume the form of a pending suit inter partes, although notices 
have been served on the heirs-at-law, and they have employed counsel to 
contest the probate, until they have made themselves parties in the mode 
provided by law. 

Sufficiency of compromise as consideration of contract.—A verbal promise to pay 
in compromise and settlement of a controversy which has uot assumed the 
form of a pending suit, is without consideration, unless there was some 
reasonable ground for the existence of the controversy. : 
Proof rebutting reasonable ground for controversy.—In an action on a promise 
to pay in compromise of a controversy respecting the validity of a will, the 
will itself, and proof of the value of the property embraced in it, and of 
the advancements made by the testator in his life-time to any of his chil- 
dren, are competent evidence for the defendant, in rebuttal, to show that 
the provisions of the will were just and reasonable, consonant with the 
state of the testator’s family relations, and such as afforded no real ground 
of controversy. 


4. Construction of special contract.—In an action on a verbal promise by defend- 


ants, in consideration that plaintiffs would not contest the validity of their 
common ancestor’s will, ‘‘ to pay plantifls a sum of money sufficient to make 
them equal to the share which the defendants each received under the will, 
less $100,” neither the value of slaves given by the testator in his life-time 
to one of the plaintiffs, but which did not belong to said plaintiff at the 
time the will was executed, or when the defendants’ promise was made 


12 














170 ALABAMA. 


Allen and Wife v. Prater. 








nor the value of slaves given by the testator in his life-time to the children 
of one of the plaintiffs,can properly be estimated in ascertaining the 
amount due to the plaintiffs under the contract. 


ApprAL from the Cireuit Court of Bibb. 
Tried before the Hon. Nat. Coox. 


Tu1s action was brought by Memory Allen and Eliza- 
beth, his wife, against John B. Prater, James Prater, and 
Andrew J. Prater; and was founded on the defendants’ 
verbal promise to pay $1,000, in consideration that plain- 
tiffs and one Susan Miller would not contest the probate 
of the will of John Prater, deceased, (who was the father 
of Mrs. Prater, Mrs. Miller, and the defendants,) but 
would allow the same to be admitted to probate without 
objection. No pleas are shown by the reeord. The case 
was before this court, on a former appeal by the plaintiffs, 
at the January term, 1857, when the judgment of the 
circuit court was reversed, and the cause remanded.—See 
30 Ala. 458. 

On the trial at the April term of the circuit court, 1857, 
as the bill of exceptions in the present record shows, “the 
following proceedings were had: The plaintiffs introduced 
three wituesses, who testified that, on the 1st October, 
1850, J. B. Prater and A. J. Prater, two of the defendants, 
propounded for probate, before the probate judge of Ben- 
ton county, a paper purporting to be the last will and 
testament of John Prater, deceased; that the plaintiffs 
then orally objected to the probate of said paper, and 
proposed to contest the same, and employed counsel to 
contest the probate; that on the day set by the court for 
the probating of the syme, the plaintiffs were present in 
court, with their counsel, for the purpose of contesting 
the probate; that the defendants, who were present in 
court, then proposed 1 compromise, and orally agreed and 
promised that, if plaintiffs would further desist from con- 
testing the probate of said will, and suffer said will to be 
probated without farther objections, defendants would pay 
plaintiffs a sum of money sufticient to make them equal 
to the share that defendants each received under the said 
will, less 100; and that plaintifts, upon said oral promise 























JUNE TERM, 1859. 171 
Allen and Wife v. Prater. 








of defendants, retired from the court-room, with their 
counsel, and made no further objections to the probate of 
said will.” 


“ The plaintiffs also introduced evidence,” after having 
read the minutes of the probate court showing the pro- 
ceedings connected with the probate of the will, “tending 
to prove that the defendants each received, under the will 
of said John Prater, a large sum more than plaintiffs re- 
ceived; and that it would require the sum of dollars 
to make plaintiffs equal, less $100, to the share received 
by each of the defendants under the will. There was 
proof, also, conducing to show that Mrs. Elizabeth Prater, 
a daughter of the testator, in the year 1838 married a man 
by the’namejof Lively ; that the said testator, upon the 
marriage of the said Elizabeth, gave her a negro girl, 
named Mary, who went into the possession of the said 
Elizabeth and her then husband, and, while in their pos- 
session, gave birth to a child, a boy called Daniel; that 
said Lively died after several years, leaving two children, 
and said slaves soon afterwards went into the possession 
of said testator ; that after the marriage of said Elizabeth 
with Memory Allen,her present husband, the said Memory 
qualified as guardian of said two children, and, as such 
guardian, demanded the said slaves from the testator ; and 
that the testator delivered said slaves to him, as such 
guardian, several yearsjbefore the execution of said will. 
The proof further conduced to show that, at the sime of 
making said:will, the said testator was seventy-six years 
old; and that when he executed said will, he started off, 
walked some steps, turned round, and said, ‘I have done 
that to keep peace, and [ hope there will be peace when 
Iam gone.’ Also, that each of the defendants was in 
easy and prosperous circumstances, was well settled, and 
owned a handsome estate of lands and negroes, while the 
plaintiffs were poor; that Mrs. Prater, prior to her mar- 
riage with said Allen, was dependent for her support upon 
her father, the said testator; that Mrs. Miller, another 
daughter of the testator, was a widow, with four young 
children to support, and was dependent upon her said 
father for aid to support herself and her children; and 
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that the land mentioned in the will as a bequest to Mrs. 
Miller was worth only $300. The plaintiffs also read in 
evidence to the jury the parts ot said will containing the 
bequests to the defendants, being a bequest of three ne- 
groes to each, and showed that they received under said 
will, one $1,450, another $1,550, and the third $1,650; 
also, that the defendants each lived, at the time said will 
was executed, within one mile of the testator. There 
was not the slightest proof against the perfect execution 
and legality of said will, other than may be shown in this 
bill of exceptions.” 

The defendants offered to prove the value of the slaves 
Mary and Daniel in 1848, the amount for which the real 
and personal property of the testator’s estate was sold by 
the executors, the amount distributed on partial settle- 
ments in 1853 and 1856 to Mrs. Prater’s two children by 
her former husband, and the value of the property be- 
queathed by the testator to his widow; and to read in 
evidence the portions of the will which had not been 
read by the plaintiffs, showing a bequest to Mrs. Prater 
of the two slaves Mary and Daniel. The plaintiffs objected 
to the admission of each portion of this evidence, and 
reserved exceptions to the overruling of their objections. 

“The court charged the jury, among other things, as 
follows: ‘1. That they must look to the proof, to see 
whether the defendants had made a promise to plaintiffs, 
such as is alleged in the complaint; and if they are satis- 
fied from the proof that the defendants made the promise 
as alleged, they must then look to the consideration on 
which such promise was made. 2. That the compromise 
of a pending suit is a sufficient consideration to sustain a 
promise to pay. 38. That to’sustain a promise to pay 
upon a compromise, where there is no suit pending, the 
plaintiffs must show some reasonable grounds for the 
claim. 4. That the proof in this suit does not show a 
pending or existing suit, sufficient to sustain the promise. 
5. That the jury must, then, look to the proof, to see 
whether the plaintiffs had some reasonable grounds for 
contesting the will. 6. That if they believed from the 
proof that the plaintiffs had any reasonable grounds for 
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contesting said will, and that the defendants made the 
promise as alleged in the complaint, then they must find 
for the plaintiffs. 7. But, if they were satisfied from the 
proof that the will was valid, and it was not shown that 
it was executed under undue influence, and that no ground 
existed for plaintiffs to contest said will, then the plaintiffs 
could not recover in this case. 8. That in estimating the 
amount due to plaintiffs, if they find that a promise was 
made on sufficient consideration, they must take into 
consideration the value of the property received by Mrs. 
Prater from her father, the value of the slaves Mary and 
Daniel mentioned in said will as a bequest to her, and all 
that her children by said Lively had received and would 
receive as distributees under said will. 9. And if they 
found the value of said negroes Mary and Daniel, and 
the amount received by Mrs. Prater and her said children 
under said will, and the amount said children are to re- 
ceive under said will, to be equal to the share of each of 
said defendants under said will, less $100, they cannot 
find for the plaintiffs’.” 

To each of these charges the plaintiffs excepted, and 
they now assign as error all the rulings of the court to 
which they reserved exceptions. 


M. J. Turney, and Atex. Wuits, for appellants. 
Jas. B. Martin, contra. 


R. W. WALKER, J.—1. Admitting all the facts which 
the evidence offered by the plaintiffs tended to establish, 
there was no suit pending when the promise sued on was 
made. True, the defendants had propounded the will for 
probate, notices had been served upon the plaintiffs, and 
they had employed counsel to contest the will; but they 
had not, in the only mode authorized by law, made them- 
selves parties to the proceeding, and could not have been 
held responsible for the costs. Unless they came for- 
ward, and became parties in the manner provided by law, 
the proceeding was simply in rem, and not a suit inter 
partes.—Code, § 1634; Blakey’s Heirs v. Blakey’s Dis- 
tributees, 33 Ala. 611. 
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2. The mere existence of a controversy, which has not 
assumed the form of a pending suit, is not, without more, 
a sufficient consideration to support a verbal promise 
made in settlement of it. To sustain such a promise, 
there must be some reasonable ground for the controversy. 
Allen v. Prater, 30 Ala. 459; Prater v. Miller, 25 Ala. 
320. The promise of the defendants was, therefore, void, 
unless there was some reasonable ground for the existence 
of the controversy in the settlement of which it was 
made. Hence, any evidence, which tended to show that 
there was in fact no reasonable ground of controversy, 
was competent testimony for the defendants. ; 

8. For the purpose of rebutting the evidence of a con- 
sideration for the promise, introduced by the plaintiffs, 
the defendants had the right to show, if they could, that 
the provisions of the will were just and reasonable, con- 
sonant with the state of the testator’s family relations, 
and such as afforded no well-founded cause of complaint. 
This, if proved, would be a circumstance conducing, in 
some degree, to.establish the capacity of the testator, and 
the absence of fraud or undue influence in the execution 
of the will. Such testimony was, therefore, pertinent to 
the inquiry, whether the plaintiffs had any reasonable 
ground for their controversy with the defendants; or, in 
other words, whether there was any contest or dispute, 
of which the issue might fairly be considered by both 
parties as doubtful.—Parsons’ Contr. 864. For these 
reasons, it was proper that the will itself should be before 
the jury, together with proof of the value of the different 
legacies and devises contained in it, and of the amount 
and value of the advancements made by the testator in 
his life-time to any of his children. There was no error 
in allowing the defendants, for the purpose here men- 
tioned, to prove the value of the slaves given by the tes- 
tator in his life-time to the plaintiff Elizabeth, and the 
amounts received by his grand-children under his will. 

4, We must construe the charges of the court in con- 
nection with the evidence, and apply then to the contract 
which, as the record informs us, the proof tended to estab- 
lish. This contract was, that “defendants would pay to 
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plaintiffs a sum of money suflicient to make them equal 
to the share that defendants each received under the will, 
less $100.” Now, although the value of the negroes 
given by the testator in his life-time to the plaintiff Eliza- 
beth, as well as the amounts received by his ,grand-chil- 
dren under the will, were, as we have seen, proper to be 
considered by the jury, in determining whether there 
was a suflicient consideration for the promise made by 
the defendants; yet, we think that the court erred in 
deciding that they should be estimated against the plain- 
tiffs, in ascertaining the amount which would be sufficient 
to make them equal, less $100, to the shares of the de- 
fendants. If the facts were such as the bill of exceptions 
shows the proof tended to establish, it is plain that the 
negroes Mary and Daniel were not, at the time the will 
was executed, the property, or in the possession of the 
testator; that they could not, therefore, be disposed of 
by his will; and that in fact they did not, either when 
the will was executed, or when the promise of the defend- 
ants was made, belong to the plaintiffs, or to either of 
them. Upon the hypothesis that the contract and the 
facts were such as the evidence conduced to establish, we 
do not perceive upon what principle the value of these 
negroes can be taken into the estimate, in determining 
the amount which, by the contract, the defendants agreed 
to pay the plantiffs. To justify this, we must incorporate 
into the contract an additional stipulation, reasonable 
enough, perhaps, in itself, but of which no mention what- 
ever is made in the evidence ; and weshould thus assume 
the function of modifying, instead of merely construing 
and enforcing, agreements entered into by persons com- 
petent to make their own bargains. It may be that, under 
the circumstances, slight evidence would be sufficient to 
show that it was the intention of the parties that the 
value of these negroes should be considered, in determin- 
ing the amount which the defendants were to pay the 
plaintiffs. Our decision is made upon the record as it is 
presented to us. 

The case is still plainer with regard to the amounts re- 
ceived by the children of Mrs. Allen, by her first husband, 
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Lively, as legatees under the will. The plaintiffs had no 
right or interest in these legacies, and unless there was 
some stipulation in the agreement which would authorize 
it, or some evidence from which it could reasonably be 
inferred that such was the intention of the parties, the 
value of these legacies ought not to enter into the com- 
putation necessary to be made in ascertaining the amount 
to which the plaintiffs are entitled. The promise was to 
make the plaintifis—not the plaintiffs and the children of one of 
them by a former marriage, together—equal to the defend- 
ants. 

For the errors indicated, the judgment is reversed, and 
the cause remanded. 

A. J. Watker, C. J., not sitting. 





WEAVER vs. ALA. COAL MINING CO. 


[ACTION AGAINST OWNERS OF STEAMBOAT FOR NEGLIGENCE. ] 


1. Relevancy of evidence explaining implied admission.—In an action against the 
owners of asteamboat, to recover damages for injuries to plaintiff’s cotton, 
caused by a collision between the steamboat and a flat-boat on which the 
cotton was shipped, it having been shown that, after the collision, the cot- 
ton was taken on board of the steamboat, and carried to its destination ; 
that the plaintiff’s factor there paid the boat a large sum of money under 
aclaim of salvage, and that the plaintiff reimbursed his factor the sum so 
paid,—it is permissible for the plaintiff to show, in explanation of this im- 
plied admission, that the money was not paid by his factor in recognition 
of the right to salvage, but “ under protest, to get possession of the cotton,” 
and under an agreement that “ the claim to salvage, damages, &c., was to 
be left to legal decision.” 

. Objection to responsive answer.—An answer which is responsive to an inter. 
rogator ’, and which is relevant evidence, cannot be excluded or suppressed 
on the motion of the party by whom the interrogatory was propounded. 


to 


3. Competency of agent as witness for principal._—In an action against the owners 


of a steamboat, to recover damages for injuries caused by a collision between 
their boat and a flat-boat, the captain, mate, and engineer of the steamboat, 
who had charge of her at the time of the collision, may be made competent 
witnesses for the defendants by being released. 
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4. Opinion ¢f witness as expert.—Where the question at issue is as to the exten 
of injury caused by the submersion of cotton in water for a specified time 
a witness who had never seen the cotton in controversy, and who did not 
know how long the only submerged cotton he had ever seen had been in 
the water, is not competent to testify as an expert. 

5. Same—An eye-witness of a collision between a steamboat and a flat-boat, 
who was an officer of the steamboat at the time, and who had been engaged 
in running steamboats for nine or ten years, may testify, as an expert, that 
there was not a proper light on the flat-boat at the time of the collision ; 
but not that “the collision would not have occurred” if there had been a 
proper light on the flat-boat. 

6. General objection to evidence.—A general objection to evidence, a portion of 
which is admissible, may be overruled entirely. 


ApprEAL from the Circuit Court of Dallas. 
Tried before the Hon. E. W. Pertus. 


Tuis action was brought by Philip J. Weaver, against 
the appellee, (a corporation chartered by the legislature 
of this State,) as the owner of the steamboat Isabella, to 
recover damages for injuries and losses caused by a collis- 
ion on the Alabama river, in June, 1855, between said 
steamboat and a flat-boat on which plaintiff had shipped 
certain bales of cotton at Selma, consigned to B. F. Mar- 
shall in Mobile. The number of bales of cotton is stated 
in the bill of exceptions at one place to be 365, and in 
another 465. No pleasappear in the record. It appeared 
from the evidence adduced on the trial, as the same is set 
out in the bill of exceptions, that the collision occurred a 
short time before day-break; that the steamboat was at 
the time ascending, and the flat-boat descending the 
river; that the flat-boat was sunk by the collision, and 
about one hundred bales of the plaintiff’s cotton were 
submerged in the water for between twelve and twenty- 
four hours; and that all the cotton was taken on board 
of the steamboat, transported by her to Mobile, and deliv- 
ered to the consignee. The plaintiff claimed damages 
for the deterioration in the value of the submerged cotton, 
the expenses incurred in re-picking and baling it, and the 
additional cost of its transportation to Mobile. 

The plaintiff offered in evidence the deposition of B. 
F. Marshall, who, in answer to the 6th direct interroga- 
tory, testified as follows: “On the arrival of the cotton 
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in Mobile, seeing its damaged condition, I deemed it 
desirable for the interest of all parties concerned to send 
the entire lot to the pickery, so that it might be there 
putin the best order, I paid $1566 60 for picking, dry- 
ing, and re-packing said lot. Nothing was paid as salvage. 
Mr. Baker, the clerk of the Jsabella, demanded $10 per 
bale salvage on the cotton, which I refused to pay. He 
also refused to deliver the cotton until I had paid his 
demand, and finally delivered it to me on my paying 
$1,000, under protest against the boat having any claim 
to salvage. Said sum was paid for account of plaintiff, 
who has since refunded or accounted for thesame.”” The 
second cross-interrogatory to this witness, and his answer 
thereto, were in the following words: Jni. “If, in your 
answer to the 6th direct interrogatory, you say that you 
paid any salvage, state how much, and whether the 
amount paid was all that was charged, or whether it was 
as much as had been agreed upon'between the captains of 
the two boats. If you did not pay as much as was de- 
manded by the captain or agent of the steamboat, why 
did you not? Was there not an agreement that you 
would pay so much, and leave the balance claimed to a 
future adjustment between the plaintiff and defendant, 
or otherwise? Was there not some arrangement made 
as to the balance of salvage claimed, or some understand- 
ing about it? If yea, state what it was, and all that was 
said about it. Did not the captain or agent of the steam- 
boat refuse to deliver the cotton to you, unless there 
should be some arrangement made, or some understand- 
ing had, in reference to the balance of salvage claimed ?”’ 
Ans. “I paid no salvage, but paid $1,000, under protest, 
to get possession of the cotton. More was exacted, to- 
wit, $10 per bale. The claim of salvage, damages, gc., was 
to be left to legal decision. The captain did refuse to deliver 
the cotton to me, unless there should be some understand- 
ing had, or arrangement made, in reference to the balance 
of salvage claimed; but finally delivered it to me on my 
paying the $1,000.” When the deposition was offered, 
the defendant objected to the italicized portion of this 
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answer, “on the ground that the same was illegal and 
irrelevant evidence.” The court sustained the objection, 
and the plaintiff excepted. 

‘“‘The plaintiff offered one John Brantley as a witness, 
who stated, that he had been a cotton-planter for many 
years; that he had lost cotton, and had cotton damaged, 
by being sunk in the water ; that he had examined cotton 
that had been sunk; and that he remembered two occa- 
sions when he had made. such examination, but did not 
know how long the cotton he had examined had been in 
the water. Upon this predicate, the plaintiff asked this 
witness, how much an ordinary bale of cotton would, in 
his opinion, be injured or damaged by being submerged 
in water from twelve to twenty-four hours. The defend- 
ant objected to this question, because the witness had not 
shown himself sufficiently acquainted with the effect of 
water upon cotton submerged in it, to be allowed to give 
his opinion on it; and because said testimony was not 
competent or legal. The court sustained the objection, 
and the plaintiff excepted.” 

“The plaintiff also offered Col. 8. M. Hill as a witness, 
who testified, that he had been engaged for many years 
in the business of raising, buying, and selling cotton; that 
he had lost cotton in the river, and had had cotton injured 
by being submerged in the water; that he had examined 
other cotton at Mobile, which had been damaged by being 
in the water as it came down the Alabama river; that he 
himself had lost cotton but once—some nineteen years 
ago—and then did not examine it; and that afterwards 
he did not examine his own cotton when injured, because 
he had it insured, and it passed into the hands of the 
underwriters, and he had nothing more to do with it. 
The plaintiff asked him, how much injury or damage an 
ordinary bale of cotton would sustain by being submerged 
in the water from twelve to twenty-four hours. The 
defendant objected to this question, on the ground that 
the witness had not shown sufficient knowledge of the 
effect of water upon cotton submerged in it, to testify to 
his opinion. The court sustained the objection, and the 
plaintiff excepted.” 
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The defendant offered in evidence the depositions of 
W. H. Abrams, the captain, 8. B. Heath, the mate, and 
Isaac W. Wood, the engineer of the steamboat at the 
time of the collision. The plaintiff objected to each of 
these depositions, ‘‘on account of the interest of the wit- 
ness in the event of the suit, and because the verdict and 
judgment wonld be evidence for them on another trial,” 
The defendant then proved, “that said witnesses had 
each been released by the defendant from all liability to 
said company for negligence, want of skill, or any act of 
theirs connected with or relating to said collision, and 
for all existing liability of any and every kind whatever; 
that said release was drawn up in due form, and, by reso- 
lution of the president and board of directors of the 
company, was ordered to be executed by the proper officer, 
under the seal of the company, and to be spread upon its 
minutes; and that said witnesses, before they testified, 
were informed and knew that they were released.” The 
court overruled the objection to the depositions, and the 
plaintiff excepted. 

The witness Heath testified, that he had been’employed 
in navigating steamboats for nine or ten years, and three 
or four years of that time on the Alabama river; that he 
was on watch on board of the steamboat at the time of 
the collision, and saw no light on the flat-boat ; and that, 
“if the flat-boat had had on her a proper light, so as to 
have enabled the steamboat to have discovered it, the 
collision would not have occurred.”’ The plaintiff objected 
to this last statement of the witness, ‘‘on the ground that 
the same was illegal and improper evidence.” The court 
overruled the objection, and the plaintiff excepted. 

The rulings of the court on the evidence, as above 
stated, are the only matters assigned as error. 





Byrp & Mor@an, for appellant. 
Avex. WHITE, contra. 


A. J. WALKER, C. J.—After the collision with the 
defendant’s boat, the plaintiff’s cotton was put upon it, 
and carried to Mobile. The plaintiff’s factor paid the 
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officer of the steamboat one thousand dollars, which was 
reimbursed to him by the plaintiff. There was, therefore, 
a seeming acquiescence by the plaintiff in the payment 
by his factor of one thousand dollars, as a compensation 
for taking on board and transporting to Mobile the cot- 
ton which had been wrecked by the collision with the 
defendant’s boat.. This suit is predicated on the idea, 
that the wreck of the boat, freighted with the plaintiff’s 
cotton, was produced by the negligence of the officers and 
crew of the defendant’s boat. Upon this idea, the boat 
was simply repairing, to some extent, an injury wrong- 
fully done, when it took the cotton from the wreck, and 
carried it to its destination. The unexplained fact of the 
payment to the steamboat would afford ground for the 
argument, that the plaintiff had, in effect, acknowledged 
that the wreck was not caused by the misconduct of the 
officers and crew upon the defendant’s boat. For it might 
be argued, that the plaintiff would not so largely com- 
pensate a wrong-doer, for acts which merely contributed 
to repair the injury done. The evidence from which that 
argument might have been drawn, was necessarily brought 
out by the plaintiff, in showing the damage sustained. 
Anything which tended to meet and defeat that argument, 
was relevant evidence. Testimony that, at the time of 
the payment of the thousand dollars, it was agreed that 
the plaintiff's right to recover damages should be left to legal 
decision, would, in the point of view above indicated, be 
admissible; for it tended to show that the payment of the 
thousand dollars, viewed in the light of attending 
circumstances, did not involve an admission that the 
wreck was not produced by the misconduct of those 
who had the defendant’s boat in charge. 

In like manner, the payment of salvage, or the recog- 
nition of a right to it, would conduce to show an acknowl- 
edgment inconsistent with the allegation that the 
plaintiff’s injury was caused by the wrongful act of the 
defendant’s employees. It was, therefore, permissible for 
the plaintiff to prove, that the payment of the thousand 
dollars was not on account of salvage, and that he did not 
recognize any right to it. 
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[2.] The witness Marshall answered to the defendant’s 
second cross-interrogatory: ‘I paid no salvage, but paid 
$1,000, under protest, to get possession of the cotton. 
More was exacted, to-wit, ten dollars per bail. The claim 
of salvage, damages, §c., was to be left tolegal decision.”” The 
last clause, put in italics, wasexcluded, on the defendant’s 
motion. Viewing this clause in connection with the 
interrogatory, we understand it as asserting, that it was 
understood, or agreed, or said, that ‘ the claim of salvage, 
damages, &c., was to be left to legal decision.” The 
interrogatory contains questions inquiring why the wit- 
ness did not pay as much as was required by the agent of 
the boat; whether there was not an arrangement that the 
plaintiff should pay so much, and leave the balance for 
adjustment; and whether there was not some arrange- 
ment made as to the balance of salvage, or some under- 
standing about it; and the witness is directed to state 
what the arrangement was, and all about it. To those 
questions the excluded clause was manifestly responsive, 
and, considered in reference to them, has the meaning 
above stated. The evidence, having that signification, 
ought not to have been excluded. It tends to show that, 
at the time when the thousand dollars were paid, the 
claim of salvage, and the claim of damages, were left open 
for the arbitrament of the law ; and having that tendency, 
was, for reasons above stated, relevant. The evidence 
being relevant, and having been brought out by the 
defendant’s interrogatory, the court erred in excluding it 
on the defendant’s objection.— Furlow v. Merrill, 23 Ala. 
705 ; Edgar v. McArn, 22 Ala. 796. 

[8.] The captain, mate, and engineer of the defendant’s 
steamboat, appear to have been duly released by the 
defendant; and they were thus made competent witnesses. 
Their interest was altogether in favor of the defendant, 
and could, therefore, be released by the defendant. 

[4.] The witness Brantley did not even pretend that he 
had seen the cotton here in controversy; and although, 
on two occasions remembered by him, he had examined 
other cotton which had been sunk, he did “not know 
how long the cotton he had examined had been in the 
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water.” Upon such a predicate, the plaintiff had no right 
to ask him, ‘how much an ordinary bale of cotton would, 
in his opinion, be injured or damaged by being sub- 
merged in water from twelve to twenty-four hours.’ 
Gilmer v. City Council of Montgomery, 33 Ala. 116. The 
witness had neither knowledge, nor the means of knowl- 
edge, as to the extent to which an ordinary bale of cotton 
would be injured or damaged by submersion for the 
period of time specified in the question. A rule which 
would admit his opinion, responsive to the question, 
would admit the opinion of every person who had ever 
examined a submerged bale of cotton, although without 
aay knowledge of the duration of its submersion. The 
action of the court in sustaining the objection to the 
question, is free from error. A witness cannot testify 
respecting a fact, of which he has neither knowledge, nor 
the means of knowledge.—Hiester v. Laird, 1 Watts & 
Serg. 245. Upon like reasoning,. we hold, that there was 
no error in sustaining the objection to the question to 8. 
M. Hill. 

[5-6.] The mate of the steamboat, who was in com- 
mand at the time of the collision, was permitted to testify, 
“that if the flat-boat had had on her a proper light, so as 
to have enabled the steamboat to have discovered it, the 
collision would not have occurred.” The admission of 
this testimony is the point of an objection by the plaintiff. 
Considered as the declaration of an eye-witness, it involves 
the assertion, that there was not a proper light upon the 
flat-boat, and that with such a light upon the flat-boat 
the collision would have been prevented. What the 
witness swears, cannot be true, if either of those asser- 
tions is false. It was permissible for this witness to state 
whether there was a proper light upon the boat. He saw 
the boat before the collision occurred, and had an oppor- 
tunity to know whether there was a light upon the boat, 
and if so, what was its character. It may be, that there 
was an expression of opinion as to what constituted a 
proper light ; but if so, it would not make the testimony 
objectionable. The witness had been engaged in running 
8teamboats, as mate, and in other capacities, for nine or 
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ten years, and four years of that time on the Alabama 
river. This experience was sufficient to qualify him to 
testify, as an expert, as to what constituted a proper light 
upon the boat.—Gilmer v. City Council of Montgomery, 
88 Ala. 116; McCreary v. Turk, 29 Ala. 244. . 

The other branch of the testimony, “that the collision 
would not have occurred,’’ was not admissible evidence. 
It does not bring to view a matter for the opinion of an 
expert. It may be that the testimony would have 
been admissible, if it had stated that the collision might 
or could have been averted. But it goes farther, and 
asserts that it would not. have occurred; and, in doing so, 
asserts that every man, upon whose exertions an avoid- 
ance of the collision depended, would have had the will 
to put forth these exertions. This is not the subject for 
an expert’s opinion. 

The evidence was admissible for the purpose of show- 
ing that there was not a proper light upon the boat, but 
inadmissible for the purpose of showing that, in the opin- 
ion of the witness, the collision would not have occurred. 
We cannot decide that the court erred in overruling the 
objection to the entire evidence. 

For the error pointed out, the judgment of the court 
below is reversed, and the cause remanded. 





BELL’S ADM’R vs. TROY. 


[action AGAINST MASTER TO RECOVER DAMAGES FOR ARSON BY SLAVE. ] 


1, Difference between counts in trespass and in case.—In an action against the master 
to recover damages for the burning of a dwelling-house by his slave, a 
count which charges the willful burning of the house by the slave, at the 
instigation and persuasion of the master, is in trespass; while a count 
which deduces the liability of the master from the fact that, knowing the 
bad character of the slave, he negligently permitted him to run at large 
contrary to law, if it has any legal validity, is in case. 

2. Misjoinder of cownts.—Counts in trespass should not be united with counts in 
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case ; yet the overruling of a demurrer to the entire complaint, on account 
of such misjoinder, will not work a reversal on error, where it appears very 
doubtfal whether the counts in case show any legal liability on the part of 
the defendant, and a demurrer was sustained to every count but one: there 
being a reversal on other grounds, the defects in the pleadings can be 
remedied by amendment. 

8. Liability of master for misconduct of slave. —Whether an action on the case 
lies against the master, to recover damages for the willful burning of a 
dwelling-house by his slave, because he negligently permitted the slave, 
who was of known bad character, to run at large contrary to law, “ is ex- 
ceedingly doubtful.” 

4. Averment of criminal prosecution in civil action for damages.—In a civil action 
against the master, to recover damages for the willful burning of a dwell- 
ing-house by his slave at his instigation and persuasion, an averment that 
“‘ the defendant was duly and diligently prosecuted before the grand jury 
of said county,” who inquired diligently into the charge of said burning, 
and found no true bill against the defendant, “ under very technical rules, 
perhaps, is defective,” if the count does not also allege that the defendant’s 
act of instigation and persuasion took place in said county. 

5. Admissibility of advertisement as connected with conversation.—An advertise- 
ment in a newspaper, which furnished the occasion of a conversation be- 
tween one of the parties and a witness, but which formed no part of the 
conversation as detailed by the witness, and contained nothing tending to 
explain any admission made by the party during the conversation, is not 
admissible as evidence against him. 

6. Examination of witness.—When the accuracy of a witness’ memory, or of his 
statements, has been somewhat impeached on cross-examination, he may be 
asked, on re-examination by the party who introduced him, if his attention 
was not particularly directed at the time of their occurrence to the facts 
about which he testified, and why the circumstances detailed by him were 
impressed on his memory. 

7. Relevancy of evidence, in action against master for felony of slave.-—In an action 
against the master, to recover damages for the willful burning of a dwell- 
ing-house by his slave at his instigation and persuasion, a remark jestingly 
made by the defendant, when purchasing another slave several months 
before the burning, in these words, ‘‘Some folks object to these smart 
negroes, but I would rather have one of them than three common field- 
hands. If 1 had one or two more like Lewis or Pleas, [the slave then 
bought, and the one charged with the burning.] they could steal me rich in 
a short time,’—is not admissible evidence against him. 

8. Same.—The fact thit an attempt was made, several weeks after the burning 
of plaintifi’s house, to set fire to the house of his brother-in-law, considered 
as an independent fact, is not admissible evidence for the plaintiff in such 
action ; but, taken in connection with the fact that the burning of each 
house was under circumstances calculated to induce the suspicion that it 
was the work of an incendiary, and the further fact that the defendant 
was overheard to say to his slave, a few days after the second burning, 
“ That’s right, damn ’em, burn ’em up,” is proper for the consideration of 
the jury, in determining to what the defendant’s remark referred ; and the 
remark itself, in connection with this preliminary proof, is also admissible. 

9. Merger of civil action in felony.—The rule is well settled in this court, that a 
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civil action cannot be maintained against a wrong-doer, to recover damages 
for an act which amounted to a felony, until a criminal prosecution against 
him has been instituted and terminated ; but this principle does not apply 
to a civil action against the master, for the felony of his slave. 

10. Explanatory charges—If a charge requested is free from involvement. or 
tendency to mislead, and asserts a correct legal proposition, itis the duty 
of the court to give it as asked ; and if the presiding judge-is apprehensive 
that it places any particular phase of the casc in undue prominence before 
the jury, itis his privilege, if not bis duty, to give an additional explana- 


tory charge. 





AppgsL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tus action was brought by Matthew Troy, against 
John A. Bell, and, on the defendant’s death pending the 
suit, was revived against his administrator. Theoriginal 
complaint contained three counts, and three more were 
afterwards added by way of amendment,making the entire 
complaint as follows: 

“The plaintiff claims of the defendant the sum of 
$20,000, as damages sustained by plaintiff by the burning 
of his dwelling-house, with the furniture therein, by a 
negro man slave, named Pleas, or Pleasant, the property 
oftsaid defendant. Said defendant unlawfully permitted 
said slave to go at large, and neglected or refused to ex- 
ercise the dominion and control of him as required by 
law of a master, and such as the well-known bad character 
of said slave required; in consequence whereof, the said 
slave, being turned loose to the dominion of hisown bad 
passions, did set fire to and burn the dwelling-house of 
said plaintiff, with the furniture and other effects of said 
plaintiff, of the value of $10,000; to plaintiff's damage'as 
above stated. 

“2. And the farther sum of $20,000, as damages for 
unlawfully and maliciously instigating and causing his 
slave Pleas, or Pleasant, in the county aforesaid, to set 
fire to and burn the dwelling-house of said plaintiff, with 
the furniture and other effects therein belonging to said 
plaintiff, of the value of $10,000; to the damage of the 
plaintiff as above stated. Afterwards, to-wit, at the spring 
term, 1856, of the circuit court for said county, a prose- 
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cution was instituted against the said defendant, and wit- 
nesses went before the grand jury, and said grand jury 
did refuse to find a true bill against him for the burning 
of said dwelling house; by means whereof, this action 
accrues to said plaintiff. 

“3. And the further sum of $20,000, as damages, for 
that said defendant wrongfully and unlawfully permitted 
and allowed his said slave, Pleasant, or Pleas, to go at 
large, and at the same time required said slave to pay 
him (defendant) wages; and the said slave, being unable 
or unwilling to work, and honestly to obtain the money 
or wages so required of him by said defendant, wasthere- 
by instigated and induced, as said defendant well knew, 
to steal and rob for the purpose of obtaining the money 
or wages so required of him by said defendant ; and said 
slave, for the purpose of robbing and stealing as aforesaid, 
and being instigated and induced as aforesaid, did set fire 
to and burn plaintiff's dwelling-house, with the furniture 
and other effects of said plaintiff then therein; to plain- 
tiff's damage as above stated. 

“4, And plaintiff claims of defendant other $20,000 
damages, for this: That the said defendant, on the — 
day of February, 1856, and before that time, was the 
owner, and had the right to control, a certain negro slave, 
named Pleasant, or Pleas; and plaintiff avers, that said 
slave was of bad and desperate character, which was well 
known to defendant; that on the — day of February, 
1856, the said slave willfully set fire to and burned the 
dwelling-house of said plaintiff, in the town of Cahaba 
in said county, with a large quantity of furniture, of the 
value of $10,000; that said slave was instigated and per- 
suaded to set fire to said dwelling-house by the said de- 
fendant ; and that after said burning, to-wit, at the spring 
term of the circuit court of Dallas county aforesaid, the 
said defendant was duly and diligently prosecuted before 
the grand jury of said county, who inquired diligently 
into the charge of said burning, and found no bill against 
the said defendant, and thereupon said prosecution ended ; 
by means whereof, plaintift says he has been injured, and 
an action hath accrued to him to have and demand of 
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said defendant the’said sum of $20,000 damages aforesaid. 

“5. Plaintiff farther claims of defendant 890, 000 dam- 
ages, for that the said defendant, before the commission 
of the grievances hereinafter alleged, was the owner of a 
certain negro slave, named Pleas, and had ‘the right to 
control him, and, having such right, permitted said slave 
to go at lates, aiid without the consent of the authorities 
of any corporate town; and while so going at large, to- 
wit, on the — day of February, 1856, the said slave set fire 
to the dwelling-house of plaintiff; and said dwelling- 
house, with a large quantity of furniture, of great value, 
to-wit, of the value of $10,000, was consumed. And 
plaintiff avers, that afterwards, to-wit, at the spring term 
of the circuit court of Dallas county, it being the county 
in which said burning was done, the said charge of burn- 
ing said dwelling-house was duly prosecuted against said 
defendant, before the grand jury of said county, and the 
same was diligently inquired into, and said grand jury 
found no bill against the said defendant ; by means where- 
of, plaintiff hath sustained damage, to the amount of 
$20,000 aforesaid. 

“6. Plaintiff claims of defendant other $20,000, for that 
the said defendant, on the — day of February, 1856, was 
the owner of a certain slave, named Pleas, who was of 
bad and desperate character, and given to the commission 
of injuries, all of which was well known to the’ said de- 
fendant; and plaintiff avers, that on and before the said 
— day of February, 1856, the said defendant permitted 
said slave to go at large, without the consent of the 
authorities of any corporate town ; that said slave, while 
so going at large, set fire to and burned the dwelling-house 
of plaintiff, with a large quantity of furniture, of the 
value of $10,000; that said slave has been duly prosecuted 
for said burning, by and upon an indictment found by 
the grand jury ‘of said county of Dallas, at the spring 
term of ‘said court, 1856, and tried’; and that by reason 
of said wrongful permission of said slave’ to’ go ‘at 
large, as aforesaid, and by said burning, he has been in- 
jured to the amount of $20,000; and hence this suit.” 

The defendant demurred to the entire complaint, and 
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to.each count separately; assigning as grounds of demurrer 
to the. complaint, Ist, that there was a misjoinder of 
counts in trespass with counts in case; and, 2d, that the 
averments as to time, place, and property, were uncertain, 
indefinite, and insufficient. The court overruled the de- 
murrer.to the entire complaint, but sustained the special 
demurrer to each count except the fourth; and the’ trial 
was had on issue joined on the plea of not guilty to that 


count. 
“On the trial,” as the bill of exceptions states, “the 


plaintiff introduced W. E. Bird as a witness, who testified, 
that he resided at Cahaba in said county; that on the 
night of the 10th February, 1856, he was awakened by 
the cry of ‘fire,’ and, on going to a window, saw that 
plaintift’s house was on fire at the south-east corner ; that 
after taking a good look at the fire, he put on his clothes, 
and went over to plaintiff's house, which was about one 
hundred yards distant from his own; that the fire had 
reached the shingles on the corner when he arrived at 
the house, and the weather-boarding at that corner near 
the floor was consumed ; that the night was very cold and 
windy, and the entire building was consumed ina short 
time ; that the house was a large one, with twelve rooms 
in it, all under the same roof; that the room that was first 
on fire was a frame shell, without any plastering or ceiling, 
and was at that time used by plaintiff as a kitchen ; that 
there was a. stove in the room, used for cooking; that the 
stove-chimney was built of brick, from the joists, through 
and above the roof, and a pipe ran up from the stove into 
the bottom of the chimney at the joists; and that the 
family then residing in the house consisted of plaintiff, 
(who was then in Georgia,) his wife, and two children, 
with Mr. Cushman and Dr. Hunter. Witness stated the 
value of the house, and of the furniture destroyed, and 
further testified, that at the fire, when the house was 
nearly consumed, John A. Bell came up to him, and said, 
‘Iam damned glad that Pleas is not here, so they can’t 
charge it to him’; that at the time thisremark was made, 
nothing had been said about Pleas, so far as he knew; 
that he could not remember what preceded or followed 
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that remark, or anything else said by Bell on that occa- 
sion; that two or three days after said burning, as he was 
going to his dinner, he met Pleas in the street; that he 
went to Kentucky a few days afterwards, and was absent 
four or five weeks; and that he was informed, on his ré- 
turn, that several attempts had been made to burn his 
house. On the defendant objecting to the witness stating 
what he had been informed, the court excluded said state- 
ment; and the witness then stated, that he knew an at- 
tempt was made to burn his house in the month of May, 
1856. The defendant also objected to this statement of 
witness, (which was admitted on plaintiffs undertaking 
to show that Bell was aware of the fact,) and moved the 
court to exclude the same from the jury, as irrelevant and 
inadmissible. The court overruled the objection, and 
the defendant excepted. 

“Said witness further stated, that he was a brother-in- 
law of plaintift, and intimate in his family; that at the 
time of the attempt to burn his house in May, 1856, the 
slave Pleas was confined in jail; that he had a conversa- 
tion with Bell, a short time after his return from Ken- 
tucky, in which he said to Bell, ‘Your boy Pleas burned 
Dr. Troy’s house, and he is the samé damned rascal that 
set fire to mine; you know, when Lodor owned him, and 
he was charged with robbing, Lodor was allowed to carry 
him off, and now you must carry him out of the State’; 
that Bell replied, ‘The boy is a very valuable one, and 
pays me good wages regularly ; but, if I can sell him for 
a fair price, 1am willing to do so’; that he (witness) replied, 
that his wife and children were worth more than any 
property, and continued, ‘I'll be God damned if that 
negro shall not leave here’; that Bell then said, ‘ Why, 
judge, Pleas could not have burned Dr. Troy’s house; he 
was not here, but was down at Brown’s near Woodville’; 
and that witness answered, ‘ Well, if I am satisfied that 
he was down there, I will say no more about it.’ Witness 
further stated, that he immediately sent one Taylor down 
to Brown’s house, to learn if Pleas had been there; that 
on Taylor’s return, he went toa magistrate, obtained a 
warrant for the arrest of Pleas, placed it in the hands of 
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said Taylor as constable, and instructed him to keep the 
matter secret, but to.use every exertion to arrest the said 
slave ; that he put an advertisement in anewspaper, about 
4.week after he obtained said warrart; that on the day 
the paper came out, John A. Bell and his father, John R. 
Bell, (the latter with a newspaper in his hand,) came into 
the office where witness was, and John R. Bell said, ‘What 
is this about this advertisement about this boy ?’ to which 
witness answered, ‘I put it in;’ that John R. Bell then 
said, ‘ What will people think about this charge of har- 
boring and secreting our slaves?’ and asked witness to 
state in the same paper that he did not intend to make 
any charge against the Bells; to which witness answered, 
‘If I am satisfied that I have done you any’wrong, when 
I.get the boy I will repair it;’ that John A. Bell then 
said, ‘Didn’t I tell youthe boy was down at Brown’s ?’ 
to.which witness answered, ‘ Yes, you did tell me so; but 
L sent dewn to Brown’s, and Pleas had not been there;’ 
that John A, Bell then said, ‘I'll get him;’ and that John 
R, Bell, said to him (witness) in the same conversation, 
‘You need not pay your money for catching the boy, we 
can get him for you.’ Witness then produced a news- 
paper, and stated that it contained the advertisement to 
which said conversation referred ; and plaintiff then of- 
fered to read said advertisement to the jury. The defend- 
ant objected, on the ground that said advertisement was 
illegal and irrelevant evidence ; but the court overruled 
the objection, and. permitted said advertisement to be 
read in evidence; to which the defendant excepted. Said 
advertisement, is in, the words and. figures following: 

bait ‘*¢ONE HUNDRED DOLLARS REWARD. 

“<The reward, of, $500, offered for the detection of the 
individual,that set fire to the premises of Dr. Troy, or 
the premises of Judge Bird, is withdrawn ; and the sum 
of $100 is offered for the arrest of the negro man Pleas, 
the property of John A. Bell, who is now charged with 
the commission of said offenses, as well as the robberies 
perpetrated about the same time, He has been lurking 
about this place for some time, without employment, and 
is now supposed to be secreted in the vicinity. All per- 
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sons harboring, or, secreting, him, ,or assisting, in, carrying 
him beyond the reach of justice, will be prosecuted under 
the 3219th section of the Alabama Code.’,’’ »..,.., 
. .(Signed by M., Troy, and W. EK," Bird.) 

“Said witness further testified, that, about, two weeks 
after he had sued out, the warrant for the arrest.of. Pleas, 
he was standing at the court-house about nine o’clock at - 
night, when he heard the voice of John »A,, Bell calling 
loudly to.the jailor at the jail; that he went over to the 
jail, but, before he reached it, the slave Pleas was put in 
and: locked up ; and that, fearing the slaye might be taken 
out, as he,was putin jail by Bell’s consent, and, without 
any legal authority, he went, off to a justice of, the peace, 
to get a mittimus for the confinement of the slave, The 
defendant, objected to, this last statement. of the, witness, 
unless the paper was produced, or was shown .to:be lost 
or destroyed ; ; but the court, overruled the objection, and 
the defendant excepted. The witness then stated, that 
he applied to the justice, and.obtained, a mittimus for the 
confinement of the slave in jail, ;The defendant moved 
to exclude this. statement of the witness, from, the jury, 
on. the ground that the evidence was secondary, and that 
the paper was not produced, or. its absence accounted for. 
The court overruled the objection, and the defendant ex- 
cepted.. , 

6 Said, witness, further testified, that, from, the time 
Pleas was put in jail, until two: or, three. ojclock .in the 
nizbt, he was sitting on a piazza of Troy. & Boyd’s offiee, 
near the jail; that-during that time John A. Bell,,some- 
times alone, and sometimes with other persons naknown 
to. witness, frequently, walked towards. the jail, but, on 
coming.in sight of witness and those, sitting, with him, 
would turn,back ;, that Bell, seemed, excited during this 
time, and. was.talking, whistling, and singing. Also, that 
in April;,1856, Pleas. was brought, before'a justice of the 
peace for. preliminary examination, charged with seven 
felonies, among which .was one for, the, burning of. plain- 
tiff's house ;, that, he (witness), represented the State on 
said, examination, and was in,fact.prosecutor; that he in- 
troduced John,A. Bell asia witness, and asked him, where 
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Pleas was on the night Dr. Troy’s house was burned, and 
on the night witness’ house was set on fire, and’ at the 
times when the robberies’ were committed ; that Bell 
answered; that he was'in Cahaba; that he then asked 
Bell, ‘ Did you not tell me, at the time Dr. Troy’s house 
was burned, that Pleas was down at Brown’s near Wood- 
ville ?’. to whith Bell answered, ‘If I did, I was not on 
oath then ;” that he also asked Bell, how the slave had 
been employed for the last two or three months; and 
Bell replied, that he had worked two orthree days at Dr. 
Saltmarsh’s house, and two or three days for Mr. Mill- 
house, and had put a back in a chimney for his father, and 
that he had been sick a part of the time, and bad only 
paid him five or six dollars. Said witness stated, on cross- 
examination, that he had been anxiously hunting for evi- 
dence to convict Pleas; that he was excitable, and would 
be more likely to remember facts which tended to prove 
the guilt of the slave, than any other facts in the case; 
but that he stated the full facts, so far as he knew them. 
On re-examination, said witness was asked by plaintiff's 
attorney, what was the particular matter about which he 
intended to examine Bell when he introduced him as a 
witness; the question being propounded in this form, as 
the plaintiff stated, to refresh the memory of the witness. 
The defendant objected to the question, and excepted ‘to 
the overruling of his objection. The witness answered, 
that he intended toask Bell particularly, where Pleas was 
when Dr. Troy’s house was burned, and what work hé 
had done. To the admission of this evidence the defend- 
ant objected; his objection was overruled, and he excepted. 
This witness also stated, that a prosecution was instituted 
against Bell, at the spring term of the circuit court of 
Dallas, 1856, forthe burning of Dr. Troy’s house, but the 
grand jury had ignored the bill; also, on cross-examina- 
tion, that Dr.. Troy’s servants, whom he kept about his 
house, were careless, though not more so than slaves gen- 
erally ares and that he had told plaintiff that the burn- 
ing of his house was the result of systematic carelessness. 

“ James C. Taylor, a witness for plaintiff, testified that, 
in April, 1856, he went to Mr. Brown’s near Woodville, 
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to:look for the slave Pleas,:but.could not find him; that 
he received from. W..E. Bird, after, his return from 
Brown's, @ warrant for the arrest of the slave, and was 
instructed by said Bird to. keep it secret, but to use every 
exertion to arrest the slave; that. he searched diligently. 
for the slave about two weeks, and then arrested him, 
about nine o’clock at night, on the side-walk in the street 
at Duckworth’s hotel, near a‘room occuped by John A. 
Bell; that he kept the matter of the warrant. secret, as 
he had been instructed to do, and did not inform John A, 
Bell, orany of that family, that he had it... Said. witness 
stated, that he once heard John A. Bellsay, when buying 
a slave named Lewis, some months before the burning of 
plaintiff's house, ‘Some folks object to these smart negroes, 
but I would rather have one of them than three common 
field-hands, If I had one. or two, more like Lewis .or 
Pleas, they could steal me rich in a short time.’ To the 
admission of. this.statement of the witness, as to the re- 
mark made by: Bell, the defendant objected, because it 
was irrelevant and inadmissible as evidence in, this. suit; 
but.the court-overruled the objection, and the defendant 
excepted. The witness then stated, that. the remark was 
playfully and jestingly made by said Bell. : 
“ Mr. Miller was then examined as a witness. by plain- 
tiff, and testified, that.on the night when Dr. Troy’s house 
was burned, he was aroused from sleep by the ringing of 
the bells, and, as soon.as he could dress, ran towards the 
fire ; that he lived about a half-mile from Dr. Troy’s house; 
that when about five hundred yards.from the fire, he was 
looking up, and.on looking down, discovered. the, slave 
Pleas, a few. feet, in advanee of him, going towards the 
fire; that he did not know. whether he met the slave, or 
overtook, him ; that Pleas went on. before him, sometimes 
running, and sometimes walking fast ; that they,went on 
towards the fire in that way, some two, hundred, or. two 
hundred and fifty yards; that most.of that distance was . 
along the old railroad track, and across the old ,railroad 
bridge, ina south-western direction ; that..when. about 
three hundred yards from the fire, at.a point, where the 
road forked, the slave, who. was a few feet. in adyance of 
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him, took the right hand, and went in a western direction, 
while he (witness) took the left hand, and went: directly 
south, towards the fire; that the last he saw of Pleas that 
night, the boy was thirty or forty yards from where he 
had turned off; near the school-house and Baptist church, 
still going on at about the same gait; that there was a 
rise of from four to six feet from where the slave turned 
off to the school-house, und Dr. Troy’s house could be 
plainly seen from the school-house, but could not be seen 
from the point where the slave turned off, or at any other 
point where witness and the slave were together; that he 
could not see Dr. Troy’s house until he had gone about 
eighty or one ‘hundred yards from the point where the 
slave turned off; that he went on directly to the fire, and 
when he reached it, the main body of the building was 
on fire, and the kitchen was consumed, except the frame- 
work, which was falling. 

Jesse Commelander, the jailor, a witness for plaintiff, 
testified, that on the night when plaintiff's house was 
burned, he was asleep in the jail, and was awakened by 
the cries of one of the prisouers ; that he dressed as soon 
as he could, and ran towards the fire, which was about six 
hundred yards from the jail; that he went to the’fire by 
the way most usually traveled from that part of the town ; 
that he met Pleas, when about three hundred and fifty 
yards from the fire, on the foot-bridge which crosses: the 
ravine, and asked him, whose house was burning; that 
Pleas replied, it was Dr. Troy’s; that he (witness) went 
on to the fire, and when he reached it, the kitchen ‘was 
consumed, the main building was on fire, and the fire was 
burning on the north wing. Also, that it was about one 
hundred and fifty yards north from the foot-bridge to the 
point where the witness Miller stated he last saw Pleas, 
and about the same distance west from the foot-bridge to 
the school-house by’ the’ ‘most direct way; that it was 
necessary to cross'the ravine in going from Duckworth’s 
hotel to Dr. Troy’s house ; that the railroad bridge and 
the foot-bridge were the usual places of crossing, but the 
ravine could be ¢rossed at’ from twelve to forty ‘places, 
though in many places it could not be crossed ;’that he 
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did not see Pleas at the fire, and met no other person 
coming from the direction of the fire; and that there 
were at least one hundred persons at the fire. ' 
“Mr. Haweth, another witness for plaintiff, testified, 
that in March, 1856, W.E. Bird’s house was set on fire. 
(This was said by the witness,as to date merely.) The 
defendant objected to this evidence, as irrelevant, and 
moved the court to exclude it from the jury; but the 
court overruled the objection, and the defendant,excepted, 
Said witness further testified, that on Sunday morning, 
either the day after Bird’s, house was set on fire in March, 
1856, or one week after that time, he was passing by the 
livery-stable owned and kept by John A. Bell, when. he 
heard. voices in the stable, and, as he approached, heard 
the voice of John A. Bell saying, ‘That’s right, damn ’em, 
burn ’em up.’ . The defendant objected to those words 
being given in evidence, because they were not relevant 
evidence ; but the court overruled the ,objection, and the 
defendant excepted. The witness then stated, that when 
he reached the door of the stable, he saw John A. Bell 
and the slave Pleas standing in a small room of three 
sides; that he,could see all over the room from the side- 
walk, and there was no one in it except said Bell and 
Pleas; that he saw no other person in any other part of 
the stable, but could not say whether or not there were 
other persons in’ the. stable; that when he reached the 
door, Bell came out, and shook hands. with him,.and they 
conversed one or two minutes; that Pleas walked off 
towards the back part of the stable, as Bell cameout, and 
looked back towards witness two or three times. Said 
witness stated, on cross-examination, that the words men- 
tioned were all that he heard before Bell came out to 
him, and he.could not recollect anything that Bell said 
to him. He also proved the value of the plaintiff's house 
and furniture that was burned. Mr, Wilson, another 
witness for plaintiff, testified, that when he first saw plain- 
tiff's house on fire, the fire was at the. south-east. corner 
of the kitchen, was much wider at the bottom than at 
the top, and had nearly or quite reached the shingles; 
that he could not say whether or not, the floor of the 
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kitchen was burned when hé reached the. fire, and that 
the door of the kitchen was then open. 

“ The plaintiff having here rested his case, the defend- 
ant introduced one Beard as a witness, who testified, that 
he lived at the extreme north end of the street on whic 
the court-house stands, more than half a mile from the 
plaintiff's house; that he’was asleep on the night plain- 
tiffs house was burned, and was awakened by his wife, 
and then heard bells ringing; that he put on some of his 
clothes, and’ ran towards the fire with the others in his 
hand ; that when he reached the foot-bridge mentioned 
by Commelander, he turned off a few steps froth the road, 
and stopped a short time from necessity; that he ‘then 
went on, and crossed the foot-bridge at the same time 
with Commelander; that they met a slave on the bridge, 
whom witness’ thought to be Pleas; that the said bridge 
is about ‘three hundred and fifty yards from plaintiff's 
house; that witness ran on to the fire, and when he 
reached it, the kitchen had fallen in, the main body of the 
house was burned, except the frame-work, which was 
falling, and the fire was then on the north wing. Mrs. 
Elliott, anothér witness for defendant, testified, that she 
was housekeeper at Duckworth’s hotel at the time plain- 
tiff's house was burned ; -that the room in which she slept 
adjoined the servants’ room ; that Pleas had a wife at the 
hotel, avid she knew him very well ; that she was awaken- 
ed by the ringing of the bells, and Hensel the slaves talking 
in the back yard. near her room, and heard the voice of a 
man whom she beliéved to be Pleas from the voice ; that 
shé had frequently seen him fortwo or three oat be- 
fore the fire, and always in his wife’s house’; that'she did 
not see him'in the streéts, and did not Hh aa of his doing 
any work;" and that if he was ever sick, she did not know 





it! The defendant proposed to prove’ that, at the time 


this suit was commenced, the slave Pleas had been indicted 


for the burning Of plainitif’s house, and that the indict. 


ment was still pending at that time, and the prosecution 
undetérminéd. ‘The plaintiff admitted these facts to be 
true, but’ objected to the evidence as irrelevant, ‘The 
court sustained the objection, and the defendant excepted. 
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“ This being all theevidence, the defendant asked the 
court, in writing, to charge the jury as follows: ‘1. If 
the evidence does not satisfy the jury that the plaintiff is 
entitled to recover, then a mere preponderance of evidence 
will not entitle him to recover.’ ‘2. A mere preponder- 
ance of evidence will not entitle the plaintiff to recover, 
unless the evidence satisfies the jury that Pleas burned 
the plaintiff's house, and that John A. Bell, before the 
burning, commanded, encouraged, or persuaded said slave 
to do the burning, or consented that said slave should 
burn the house.’ The court refused each of these charges, 
and then instructed the jury, that there could be no suffi- 
cient preponderance of proof in favor of the plaintiff, to 
entitle him to recover in this action, unless the evidence 
satisfied their minds that the slave Pleas burned the plain- 
tiff’s house, and that said Bell ordered, commanded, and 
assented to the act. The defendant excepted, both to the 
refusal of the charges asked, and to the charge given by 
the court.” 

The errors assigned embrace the overruling of the de- 
murrer to the entire complaint and to the fourth count, 
the rulings of the court on the evidence as above stated, 
the refusal of the charges asked, and the charge given by 
the court. 








E. W. Pettus, for appellant.—1. The demurrer to the 
entire complaint should have been sustained. Case and 
trespass cannot be joined.—Sheppard v. Furniss, 19 Ala. 
760. ) 

2. The demurrer, to the 4th count was well taken. 
The private wrong was merged in the felony, and the 
count does not aver that Bell was prosecuted before the 
commencement of the suit.—Boody v. Keating, 4 Greenl. 
164; Martin v. Martin, 25 Ala. 201; Morton v. Bradley, 
27 Ala. 640. Nor does it distinctly appear that Bell was 
prosecuted forthe felony charged, nor is it averred that 
the slave was prosecuted for the felony. The count is 
defective for the further reason, that it does not show 
with reasonable certainty that Bell caused the burning. 

eggett v. Simmons, 78m. & Mar. 348; 1 Chitty’s P1.81; 
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1 Ala. 178; 22 Ala. 629; 19 Wendell, 345; 1 Bla. Com. 
431; 1 Smith’s L. ©. 560. 

3. The statement of W. E. Bird, “that an attempt was 
made to burn his house in May, 1856,’’ was irrelevant 
evidence. There was no evidence tending to show that 
Bell knew anything of the burning of Bird’s house, which 
occurred three months after the burning of the plaintiff's 
house, and while the slave Pleas was in jail. The evi- 
dence was palpably irrelevant, and was. calculated to 
prejudice the minds of the jury.—Brock v. The State, 
26 Ala. 104. The same objections apply to the statement 
of the witness Haweth, that Bird’s house was set on fire 
in March, 1856, No evidence is admissible, which does 
not tend to prove or disprove the issue.—Stark. Ev. 886 ; 
Roscoe’s Or. Ev. 78. , 

4. The advertisement was illegal and irrelevant evi- 
dence, and its admission cannot be sustained on any 
known principle. 

5. The objections to Bird’s statement about the mitti- 
mus, were well taken. The evidence was both secondary 
and irrelevant. 

6. Bird’s intention, as to what question he would ask 
Bell, was not relevant evidence, aud only tended to prove 
that he entertained suspicions against Bell and sought to 
entrap him. 

7. The statement of the witness Taylor, as to the jest- 
ing remark made by Bell, several months before the 
burning of plaintiff’s house, when he was purchasing the 
slave Lewis, was an attempt to prove Bell’s character by 
his conversation. What probable influence, relevant to 
the issue, can be drawn from it? Neither Bell’scharacter, 
nor particular acts or words tending to prove his disposi- 
tion, could be admitted as evidence in this case.— Whar- 
ton’s Amer. Cr. Law, (3d ed.) 295, note ; Dowling v. The 
State, 5Sm. & Mar. 664; Ward v. Herndon, 5 Porter, 382; 
1 Phil. Ev. 81; Roscoe’s Cr. Ev. 89; 1 Greenl. Ev. § 52. 

8. The witness Haweth was allowed to testify to a 
single, isolated remark, overheard by him, which was 
made by the defendant, long after the burning of plain- 
tiff’s*house, in his own stable, to his own servant, and in 
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a tone loud enough to be heard on the street. How 
could such a remark, made under such circumstances, 
with no word preceding or following to explain or give 
point to it, become the foundation for a probable influence 
of any fact relevant to the issue? Before it could be 
supposed to relate to the burning of Bird’s house one day 
or one week before, it must be assumed, without a shadow 
.of evidence, that the slave burned the house, and com- 
municated that fact to his master. But, after making 
these two assumptions, the relevancy of {the evidence is 
not made to appear, because the burning of Bird’s house 
had no connection with the burning of Troy’s house two 
months previously. 

9. The defendant should have been permitted to prove 
that, at the commencement of this suit, there was a pros- 
ecution pending against Pleas for the burning of plaintifi’s 
house. 

10. The two charges asked by the defendant, should 
have been given. The correctness of the first is shown 
by the following authorities: Mays v. Williams, 27 Ala. 
267; Godbold v. Blair, 27 Ala. 592; ‘Satterwhite v. The 
State, 28 Ala. 65; Lindsey v. Perry, 1 Ala. 203; 1 Stark. 
Ev. 451-52. When a proper charge is asked, it should be 
given as asked; and the error of its refusal cannot be 
cured by giving a charge of equivalent import.—lIvey v. 
Phifer, 11 Ala. 535; Clealand v. Walker, 11 Ala. 1058; 
Hinton v. Nelms, 13 Ala. 222; Cole v. Spann, 13 Ala. 
587 ; Phillips v. Beene, 16 Ala. 720; Code, § 2355. 


Arex. Wurits, contra.—1. The demurrer to the 4th 
count, and to the entire complaint, was properly over- 
ruled.—1 Chitty’s Pl. 180-81; Nelson v. Bondurant, 
26 Ala. 850; Blackburn v. Baler, 1 Ala. 173; Lindsay v. 
Griffiin, 22 Ala. 630. 

2. The statement of the witness Bird, as to the attempt 
made to burn his house, was intended merely to explain 
the subsequent conversation between him and Bell in 
reference to it. The advertisement was a part of the con- 
versation between the witness and Bell, and was admissi- 
ble on the principle of res geste. The fact that the witness 
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obtained a mittimus for the commitment of the slave, was 
no part of the contents of the paper, and might be proved 
without the production of the paper.—Snodgrass v. Deca- 
tur Bank, 25 Ala. 174: Dixon v. Barclay, 22 Ala. 870; 
Graham v. Lockart, 8 Ala. 9. The accuracy of the wit- 
ness’ recollection had been somewhat impeached on his 
cross-examination, or an attempt had been made to throw 
doubt on his statements; and it was admissible for the 
party who introduced him, on re-examination, to refresh 
his recollection, and give value to his statements, by call- 
ing out the reason why the facts were impressed upon his 
memory. If the evidence was not admissible on this 
ground, it was immaterial, and its admission would not 
authorize a reversal.—Parsons v. Boyd, 20 Ala. 112 ; Sea- 
bury v. Stewart & Easton, 22 Ala. 207. 

8. The testimony of Taylor, to which objection was 
made, was competent evidence. The remark to which 
he testified, whether made seriously or jestingly, was a 
pregnant circumstance against the defendant. It was a 
strange subject for an honest man to be jesting about. 
The most natural explanation of the fact is, that Bell, 
conscious of his guilty purposes, and the strange fact of 
his buying up “these smart negroes,” thought to divert 
suspicion by affecting to jest about it. 

4. Haweth’s statement, that an attempt was made to 
burn Bird’s; house in March, 1856, was merely introduc- 
tory to his further statement about the remark overheard 
by him in Bell’s stable, and was intended to fix the date 
of that remark; and the circumstances under which the 
remark was made, taken in connection with the burning 
of the two houses, made it proper for the consideration 
of the jury. The conversation ceased when the witness 
was seen, and the slave walked off; looking back several 
times at the witness.—17 Ala. 624; 28 Ala. 71. 

5. The civil action against Bell was not merged in the 
felony of Pleas; consequently, the pendency of the indict- 
ment against the latter was not competent evidence. 
Blackburn v. Minter, 22 Ala. 616. 

6. Both of the charges asked were calculated to mislead 
and confuse the jury, and ought, for that reason, to have 
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been refused. The charge given by the court was equally 
favorable to the defendant, and the court had a right to 
give it.—29 Ala. 204; 28 Ala. 89; 27 Ala. 594; 22 Ala. 
20; 20 Ala. 108; 1 Ala. 423. 





STONE, J.—If the slave, Pleas, burned the dwelling- 
house of Mr. Troy, thereis no pretense that such burning 
was the result of negligence on his partin the perform- 
ance of any act as the servant of Mr. Bell. No count 
in the complaint presents this view, and no part of the 
evidence tends to prove such state of facts. Taking the 
statement of the burfing as given in any one of the 
counts of the original and amended complaint, it consti- 
tutes the crime of arson in the guilty perpetrator.—Code, 
§ § 3185, 3188. 

Section 3526 of the Code abolishes “ the distinction be- 
tween an accessory before the fact and a principal, and 
between principal in the first and second degree in felony.” 
Arson, either in the first or second degree, is a felony.— 
Code, § § 3193, 3071. 

It results from these plain principles, that a count which 
charges that Pleas willfully burned the dwelling-house of 
plaintiff, and that said slave was instigated and persuaded 
thereto by the defendant, is, in form, a count in trespass, 
and charges the defendant with the commission of a 
felony. 

On the other hand, some of the counts, in both the 
original and amended complaints, charge on the defend- 
ant’s intestate no actual or intentional procuration of the 
arson, but seek to base his liability on his negligently 
permitting Pleas, his slave, and of known bad character, 
to run at large, contrary to law. These counts, if they 
have any legal validity, are in case, and should not have 
been joined with a count in trespass.—Wilkinson v. 
Mosely, 30 Ala. 571, and authorities cited; 1 Smith’s 
Lead. Cases, notes of Hare & Wallace, 559, 560; 1 Chit. 
Pl. 81. 

We decline, however, to reverse this case on this ground, 


for the following reasons : 
1. We are not fully convinced that any effect can be 
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given to the counts in the complaint which are made to 
take the form of counts in case, because it is exceedingly 
doubtful if the owner of a slave can be made liable, in 
the form attempted in said counts, for losses consequent 
on such misconduct of his slave. [See 1 Smith’s Leading 
Cases, 560 ; 1 Chit. Pl. 81; Dargan v. Mayor, 31 Ala. 
469; 1 Bla. Com. 431; Blackburn v. Baker, 1 Ala. 1738; 
Lindsay v. Griffin, 22 Ala. 629; Leggett v. Simmons, 
7 Sm. & Mar. 348; Wright v. Wilcox, 19 Wend. 343.] 
Consequently, if such counts set forth a state of facts on 
which no legal liability can be. predicated, possibly the 
doctrine of misjoinder of counts could not be applied. 
It may be, that a complaint, thus framed, would present 
a simple case of surplusage. 

2. Although the circuit court overruled the demurrer 
tor misjoinder of counts, yet the demurrer was sustained 
to every count but one. If the court had sustained the 
demurrer for misjoinder, the plaintiff would have had 
leave to amend.—See Code, § § 2254, 2256; Wilkinson v. 
Mosely, 80 Ala. 562. Under such ruling, he might have 
offered his fourth count as an amended complaint;in which 
event, the trial and the various rulings would probably 
have been identical with those found in this record. The 
question might arise, then, if we should entertain the 
opinion that the court should have sustained the demur- 
rer for misjoinder, should we or not hold that it was error 
without injury, seeing that the evils and inconvenience of 
misjoinder have been removed, by the action of the court 
in sustaining defendant’s demurrer to all the counts save 
one. 

As we shall hereafter show, the judgment in this case 
must be reversed on other grounds. When the case is 
remanded to the court below, these difficulties in the 
pleadings may be remedied by proper amendments ; either 
by changing the counts in case, or by striking them out. 
For this reason, we decline to announce any opinion ou 
the questions discussed above, further than is therein ex- 
pressed. 

The fourth count of the complaint was also demurred 
to; and the demurrer to it being overruled, the trial was 
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had on that count alone. We decline to consider any of 
the causes of demurrer which were assigned to the fourth 
count, except that after stated. 

Under the rules above declared, the fourth count avers 
a felony committed by the defendant’s intestate. Its 
gravamen is, the injury to plaintiff resulting from the 
commission of the alleged felony. Under a well estab- 
lished and uniform rule in this court, the civil injury was 
merged in the felony,and the party aggrieved can maintain 
no action against the wrongdoer for personal redress, 
until the offender has been prosecuted,and the prosecution 
terminated.—McGrew v. Cato, Minor, 8; Morgan v. 
Rhodes, 1 Stew. 70; Middleton v. Holmes, 3 Porter, 424 ; 
Beazley v. Mitchell, 9 Ala. 780; Blackburn v. Minter, 
22 Ala. 613; Martin v. Martin, 25 Ala. 201; Nelson v. 
Boudurant, 26 Ala. 341; Morton v. Bradley, 27 Ala. 640. 

It is objected to the fourth count, that it does not aver 
that the alleged act of instigation and persuasion of the 
slave Pleas, by Mr. Bell, took place in Dallas county; 
and hence that the averment, that “the said defendant 
was duly and diligently prosecuted before the grand jury 
of said county, who inquired diligently into the charge 
of said burning, and found no true bill against the said 
defendant,” is insufficient: that it fails to show that the 
said grand jury had jurisdiction to inquire of said offense. 

Under very technical rules, perhaps this averment is 
defective. It can, however, be amended, when the case 
returns to the circuit court for further proceedings. 

The report of the case of Nelson v. Bondurant, supra, 
does not inform us whether the counts of the declaration 
filed in that case disclosed the fact that the killing took 
place in Perry county, before a grand jury of which 
county the alleged prosecution was conducted. We have 
looked into the record of that suit, and find that each 
count contains that averment. Hence, that case is not 
an authority on this question. We, however, deem it 
unnecessary to comment further on this objection, as the 
defect, if it be one, can so easily be remedied.—Code, 
§ 3526, last clause; Bishop v. The State, 80 Ala. 34; 
Sheppard v. Furniss, 19 Ala. 760. 
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The question of the relevancy of evidence, can never 
be reduced to rules of universal application. Much must 
depend on the circumstances of each particular case. It 
is said that evidence must be confined to the point in 
issue; and yet, in some cases, evidence may be received 
of facts which happened before or after the principal trans- 
action, and which had no direct or apparent connection 
with it.—See 1 Greenl. Ev. §§ 51, 53. Some questions 
necessarily open a wider range of incidental investiga- 
tion than others. It may be observed that, generally, 
only those facts and circumstances which tend proxi- 
mately to elucidate some proposition clearly involved in 
the issue, can be the subject of proof.-—1 Greenl. § 52. 
This, however, fails to furnish an unerring guide for each 
ease; for, in some issues, the propositions clearly involved, 
are much more numerous than in others. 

Again, some propositions rest, for their establishment, 
on circumstances alone. In some cases, these circum- 
stances are far more numerous than in others. Moreover, 
the circumstance itself is sometimes unmeaning or um- 
ambiguous,when viewed abstractly. Viewed in connection 
with other circumstances, or in the light of collateral, 
though, of themselves, immaterial facts, it sometimes 
becomes palpably and impressively pertinent. In prose- 
cutions for crime, where the testimony is circumstantial, 
the most material evidence is frequently of this kind. 
Among the evidences of guilt in such cases are enumera- 
ted the demeanor, conduct and conversation of the ac- 
cused ; inconsistent and contradictory statements, and 
the statement by him of falsehoods in relation to matters 
sometimes connected very remotely with the principal 
transaction. In proving the falsehood of these state- 
ments, it frequently becomes necessary that collateral 
facts, otherwise immaterial, should be explained to the 
jury. As elucidating this subject, see Johnson v. The 
State, 17 Ala. 618; Martin & Flinn v. The State, 28 Ala. 
71; Liles v. The State, 30 Ala. 24. 

It may be urged that this is not a criminal prosecution. 
Therules, as to the relevancy of evidence, are generally 
the same both in civil and criminal proceedings.—Roscoe’s 
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Cr. Ev. 1;1 Greenl. Ev. § 65. Moreover, the charges found 
in the complaint under which this trial was had, impute 
to defendant’s intestate a crime of high grade. 

Applying these rules to the present case, we think the 
circuit court, for reasons hereafter stated, erred in permit- 
ting the plaintiff to prove that the dwelling-house of the 
witness Bird had been set fire to in May, 1856. 

The court also erred, in permitting the advertisement 
of $100 reward, as published in the newspaper, to be read 
to the jury at the instance of plaintiff. It formed no part 
of the conversation between the witness and defendant’s 
intestate. It simply furnished the occasion of that con- 
versation. It contained nothing which could tend to. ex- 
plain, injuriously to defendant, any admission made in 
that interview, as testified to by this witness. There was 
nothing said by intestate, or by his father in his presence, 
so faras we are informed, which tends to prove either an 
express or implied admission by intestate, of the truth of 
what is at least insinuated in said advertisement; and 
consequently, the advertisement was not legal evidence 
as an admission, express or implied.—Fuller v. Dean, 
81 Ala. 654. Whether this advertisement would have 
been legal evidence for defendant, if he had offered it as 
explanatory of his self-sought interview with the witness, 
we need not inquire. 

The exception in regard to the mittimus was not that 
the evidence was, per se, inadmissible and irrelevant. The 
ground of objection stated was, that secondary evidence 
was offered, without accounting for the absence of the 
primary evidence. As this question will probably not 
arise again in its present form, we need not determine 
whether the objection was. well taken.—See Graham v. 
Lockhart, 8 Ala. 9; Snodgrass v. Br. Bank at Decatur, 
25 Ala. 161, 173, and authorities cited. 

It was permissible to prove by the witness, Mr. Bird, a 
reason why the circumstances to which he testified were 
impressed on his memory, unless the reason involved the 
introduction of matter improper for the jury to hear. 
Certainly it was competent for him to state, in confirma- 
tion of his recollection, that his attention, during the ex- 
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amination of Mr. Bell, was particularly directed to the 
facts about which he was testifying. Perhaps it would 
have been enough, in this connection, if the examination 
had simply called out the fact, that the transaction was 
impressed on the memory of the witness, because of the 
conflict between the testimony given before the magistrate 
by the intestate, and his former unsworn statement to the 
witness. We think, however, that it is unnecessary to 
decide this question, as the witness’ statement of the mo- 
tive which prompted him to examine, as he did, the wit- 
ness Bell, was probably already made fully manifest, by 
this witness’ evidence of the questions addressed to Mr. 
Bell, and his answers thereto. The answer objected to 
may not have exerted any influence in the deliberations 
of the jury, and the question will not probably again 
arise in its present form. 

There was error in admitting the remark of defendant’s 
intestate, commencing with the words, “Some folks object 
to these smart negroes,” &c. It is not apparent—made at 
the time it was—that it could have had any relation to 
the burning of Dr. Troy’s house. It should not have 
been received.—Brock v. The State, 26 Ala. 104; 1 Greenl. 
Ev. § 52; Dowling v. The State, 5 Sm. & M. 664; Ward 
v. Herndon, 5 Porter, 382. 

The two questions raised on the testimony of the wit- 
ness Haweth we will consider together. The plaintiff's 
house was burned on the night of February 10th, 1856, 
under circumstances which induced, in some persons, the 
belief that it was the work of an incendiary. In March 
following, the dwelling-house of Mr. Bird, brother-in-law 
to the plaintiff, took fire in the night-time; also the work, 
as some persons supposed, of an incendiary. On the day 
succeeding, or a week after the ignition of Mr. Bird’s 
dwelling, the testimony of the witness tends to show that 
he heard defendant’s intestate say to the slave Pleas, 
“ That’s right, damn ’em, burn ’em up.” We think the 
collateral fact, that Mr. Bird’s dwelling took fire, without 
any known accidental cause, so soon after the destruction 
by fire, and also without known accidental cause, of the 
dwelling-house of his brother-in-law, the plaintiff, was a 
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legitimate subject of proof, to be weighed by the jury in 
determining to what Mr. Bell referred, when he made to 
Pleas the remark deposed to by this witness, if he made 
such remark. We think, also, that with this preliminary 
proof, there was no error in permitting the witness Haw- 
eth to testify to his understanding and recollection of the 
remark he overheard at the stable, and which he attribu- 
ted to defendant’s intestate. 

The effect which the jury will allow this evidence to 
have, is not a pure question of law, but is more a ques- 
tion for them. Of course, they must first be satisfied 
that the remark was made, and by Mr. Bell to the slave 
Pleas. Then the inquiry will arise, to what did the .re- 
mark have reference? There is always great delicacy, and 
should be corresponding caution, in assigning to an isola- 
ted expression, incomplete within itself, a particular 
meaning, in the absence of all proof of what preceded 
and led to it. We here refer approvingly to what we said 
in relation to suspicious circumstances, in the case of 
Liles v. The State, 30 Ala. 24. 

As an independent fact, it was certainly not permissible 
to prove on this trial that another dwelling-house had 
been attempted to be burned.—1 Greenl. Ev. § 52. 

We are not able to perceive on what principle the de- 
fendant sought to prove that an indictment had been 
found against Pleas, and was yet undetermined, for the 
burning of plaintiff's dwelling-house. While civil in- 
juries, and the right to obtain redress for personal loss, 
are merged in the felony, and cannot, as against the felon, 
be redressed until a prosecution for the crime against the 
State has been set on foot and determined, this disability 
extends no farther than to the right to sue the felon him- 
self.—See Beazley v. Mitchell, 9 Ala. 780. 

We are not prepared to say that the two charges asked 
by defendant should not have been given. They seem to 
be free from objection.—See authorities on brief. On the 
other hand, the affirmative charge given appears to be 
quite as favorable to defendant as those refused, if not 
more so. It covers the same ground as that taken in the 
two which were refused.- In such case, if the charge 
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asked be free from involvement, or tendency to mislead, 
it is the duty of the court to give the charge in the pre- 
cise language of the request.—Code, § 2855. Should there 
be apprehension, in the mind of the presiding judge, that 
the charges thus given at the request of either party had 
placed in undue prominence before the jury any particular 
phase of the case, it would be his privilege, if not his 
duty, to give an additional explanatory charge, soas to 
present before the minds of the jury a fair and impartial 
statement of the various questions on which they are 
called to pronounce. 

As this case goes back for another trial, we deem it 
unnecessary to comment further on the charges. 

Reversed and remanded. 





ALA. & TENN. RIVERS RAILROAD CO, vs. KIDD. 


[ ACTION AGIANST RAILROAD COMPANY FOR FAILURE TO DELIVER FREIGHT. ] 


1. Lnability of railroad company as common carrier and warehouse-man.—If goods 
are transported by railroad, consigned to the owner or a third person, and 
are not called for by the consignee when they arrive at their destination, or 
within a reasonable time thereafter, and are then deposited by the railroad 
company in one of its own warehouses, to be kept for the owner or con- 
signee, the company ceases to be liable as a common carrier, and becomes 
liable only as a warehouse-man, or bailee on deposit ; and if the company 
has no warehouse at that place, it may deposit the goods in the warehouse 
of aresponsible third person, for and on account of the owner or consignee, 
and thus put an end to its liability as a carrier ; but, if the company binds 
itself to deliver the goods to its own agent, it becomes liable as a carrier for 
their transportation, and asa warehouse-man for their subsequent safe- 
keeping and delivery ; and if its agent deposits the goods in the warehouse 
of a third person, who, by mistake, delivers them to a person not author- 
ized to receive them, it is responsible to the owner for them. 

. When trover lies against warehouse-man.—Trover liesagainst a warehouse-man, 
if he has delivered the goods, though by mistake, to a third person ; but not 
if the goods were lost or stolen by his negligence ; nor for a mere non- 
delivery of the goods, unless they are inhis possession, and herefuses to 
deliver them on demand. 
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8. Proof and requisites of custom.—The.fact that a railroad company has been, 
for about a month, in the habit of depositing in a particular warehouse 
freight that was not consigned tu any named person, without any proof 
that this was generally known, or that a party dealing with the company 
had notice of it, is not sufficient to establish the custom as an element of a 
particular contract. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. E. W. Pettus. 


Tuis action was brought by John W. Kidd, against the 
appellant, to recover damages for the defendant’s failure 
to deliver eight bales of cotton, which the plaintiff ship- 
ped at Montevallo, to be forwarded to Selma. The com- 
plaint contained several counts in case for negligence, 
and one count in trover. No pleas appear in the record. 
The case may be found reported, on a former appeal, in 
29 Ala. 221. 

“On the trial, the plaintiff read in evidence the testi- 
mony of R. B. Sawyer and J. R. Bates, who proved that, 
as agents of the defendant, they received eight bales of 
cotton from the plaintiff at Montevallo, for which a receipt 
was given, dated Dec. 8, 1853, and signed ‘R. B. Sawyer, 
agent, per J. R. Bates,’ in these words: ‘Received of J- 
W. Kidd eight bales of cotton, in good order, marked 
J. W. K., to be delivered, in like good order, to R. R. 
agent in Selma.’ The plaintiff then read the testimony 
of W. G. Bowden, as follows; ‘In the winter of 1853-4, 
I purchased from John W. Kidd some cotton—number 
of bales not recollected. A part of this cotton (four bales) 
was, at the time of the purchase, in Selma, on store with 
Adams & Blackburn. I cannot say whether these four 
bales were the cotton of John W., or of Joseph W. Kidd, 
having purchased from the former his own cotton and 
cotton belonging to Joseph W., his brother. I gave the 
receipt, calling for said four bales of cotton, to Gen. W. 
Kidd, then on his way by Selma to Louisiana, with the 
request that he would call on Adams & Blackburn, and 
have the cotton shipped to Harrison & Robinson, Mobile. 
Some time after this, I called on Adams & Blackburn, to 
know whether Gen. Kidd had shipped the cotton as 
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requested. Adams told me, that he had not. I told 
Adams, that I had bought four bales of cotton from John 
Kidd, on store with him, but had not the receipt, as Gen. 
Kidd had omitted to attend to the shipping, and had 
earried the receipt with him to Louisiana. Adams 
replied, that I could have the cotton without the receipt ; 
and accordingly turned me out four bales, which I then 
had no doubt was my cotton; but I now have reason to 
believe that Adams had mistaken the plaintiff’s cotton 
for mine. That reason is, that the four bales weighed in 
Mobile about 30 Ibs. each more than the amount claimed 
by John W. Kidd for the bales bought of him. I knew 
nothing of the mistake in the shipment, (if a mistake at 
all,) until some months afterwards, when the plaintiff 
came to me, and stated that I had shipped his cotton, and 
that Adams had so informed him, and demanded that I 
should pay him for his cotton. I made the explanation 
above given, and told him that he had better get the 
four bales which must have been left in the place of his, 
and that Adams would let him have my cotton, which 
must be in the warehouse. Kidd objected, saying that 
his bales were heavier than mine, and refused to so adjust 
the matter. I cannot say how my cotton was marked, 
as I purchased the cotton of John W. and Joseph W. 
Kidd, and do not know from whom these four bales were 
purchased. Their average: weight was 530 lbs. At the 
time I received the cotton from Adams & Blackburn, I 
did not know that the plaintiff had any cotton on store 
with them.’ The plaintiff then proved the market value 
of the cotton, and closed. 

‘The defendant then proved, by one R. F. Kent, that 
he was the clerk of James Adams & Co., and, as such 
clerk, received from Sullivan, the superintendent of the 
railroad, the plaintiff’s eight bales of cotton sued for ; that 
it was customary for the railroad agents to turn over to 
James Adams & Co. all cotton not otherwise consigned ; 
that the railroad company had no warehouse at Selma; 
that the warehouse of James Adams & Co. belonged to 
the railroad, but was rented by them to Weaver & Black- 
burn, who rented it again to Adams & Co.; that Weaver 
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& Blackburn were in possession only three or four days, 
and James Adams & Co. had been in possession a little 
more than a month when this cotton was received ; that 
the defendants extended their railroad to Montevallo, and 
commenced shipping cotton from that point, in the fall 
of 1858; that the warehouse occupied by Adams & Co. 
had only been occupied about twenty-eight days at the 
date of said receipt ; that it was first occupied by Weaver 
& Blackburn, for four or five days, and then by said 
Adams & Co., who took possession in the early part of 
November, 1853. The defendant then read in evidence 
the testimony of James Adams, as follows: ‘In 1858, 
about the Ist November, I, in connection with D. 8. Ar- 


nold, under the firm name of James Adams & Co., rented 


the warehouse in Selma known as the railroad warehouse, 
the same now in possession of Keith & Lundie. I kept 
said warehouse, in connection with Arnold, until Septem- 
ber, 1854. The railroad (Alabama and Tennessee) deliv- 
ered to us all the cotton shipped over the road, and not 
otherwise consigned; and nearly all the cotton shipped 
over the road was stored at our warehouse, which was the 
nearest to the depot. The cotton marked J. W. K., con- 
sisting of eight bales, was delivered by the agent or super- 
intendent of the railroad to James Adams & Co. as soon 
as it was brought in on the road, and we paid him the 
freight for all the cotton. The cotton remained in store, 
until W. G. Bowden claimed four bales of the cotton 
marked J. W. K., and shipped it to Mobile; and the 
other four bales were delivered to the plaintiff. The 
cotton would average about 520 lbs. per bale. Bowden 
shipped the bales marked J. W. K. on the 5th February, 
1854. Arnold and myself rented the warehouse, in No- 
vember, 1853, from Weaver & Blackburn. We were to 
pay them five cents per bag for all the cotton which came 
down the road and was stored with us. The warehouse 
was unfinished when we took possession of it. There 
were no platforms, and no cotton had then been stored 
in it. November, 1853, was the commencement of stor- 
ing cotton there. Sullivan turned over to Adams & Co. 
the eight bales of cotton marked J. W. K., and we received 
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it from the Alabama and Tennessee Rivers Railroad Com- 
pany, as from any other consignee.’ 

“This being all the evidence, the court charged the 
jury— 

“1. That if the defendant, by its authorized agent, gave 
the receipt which had been read in evidence, and received 
the eight bales of cotton under said receipt, then it became 
the defendant’s duty to carry the cotton to Selma, and to 
deliver it to their agents, to be kept for the plaintiff; and 
if the defendant carried the cotton to Selma, and delivered 
it to Adams & Co., to be kept by them as. defendant’s 
agents, and Adams & Co. were guilty of a conversion of 
four bales, then the defendant is liable for the said con- 
version; but, if the defendant carried the cotton to Selma, 
and delivered it to Adams & Co., who were not the 
defendant’s agents, and thereby placed the cotton beyond 
its control, then the delivery of the cotton to Adams & 
Co. was a conversion. 

“2. That if there was a custom, or usage of trade, in 
Selma, to the effect that the railroad company might 
store in the warehouse of Adams & Co. all cotton ship- 
ped over the railroad to Selma, and not separately con- 
signed to any warehouse or person; yet, if that custom 
or usage had existed for only one month, it was not sufi. 
cient to authorize the defendant to store the plaintiff's 
cotton in said warehouse, at his risk. 

“The defendant excepted to each of these charges, and 
then requested the court to instruct the jury— 

“1. That if they believed from the evidence that the 
plaintiff selected the agent of the railroad company at 
Selma as his agent, to receive the cotton shipped by him 
at Selma; and that the railroad had an agent at Selma 
when the cotton was so shipped; and that the cotton was 
delivered to said agent within a reasonable time after the 
shipment,—then the plaintiff cannot reeover. 

“2. That the contract in evidence does not, on its face, 
impose on the railroad company any other duty than to 
deliver the cotton named in it to the railroad agent at 
Selma; and if it was delivered to said agent, that wasa 
compliance with their contract. 
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“3. That if the jury believed from the evidence that 
the plaintiff’s cotton was shipped over the defendant’s 
railroad to Selma, within a reasonable time after the 
receipt of it, in good order, and was there delivered to 
the railroad agent, who, in good faith, as soon as it was 
received in Selma, delivered it to James Adams & Co.; 
and that said Adams & Co. were regular warehouse-men 
in Selma, and their warehouse was the nearest to the 
railroad depot; and that the railroad company had 
no warehouse in Selma, or other place, for the 
storage of cotton; and that said company had been in the 
habit of storing in the warehouse of said Adams & Co. all 
cotton shipped over their road, which was not consigned 
to some particular person; and that this had been the 
custom of the road from the time the company com- 
menced to carry cotton from Montevallo to Selma; and 
that Adams & Co. received the cotton on account of the 
owner, and paid the freight to the railread company, and 
afterwards delivered four bales of the cotton to Bowden, 
who sold it,—this act of delivery to Bowden is not a con- 
version of the cotton, for which the railroad company 
would be liable. 

“4, That if the evidence shows there was a custom, or 
usage of trade, in Selma, in reference to the delivery of 
cotton by the railroad company to Adams & Co., where 
no directions were given by the owner as to the ware- 
house in which the cotton was to be stored, that it would 
be stored with Adams & Co., and that this usage of trade 
was generally known,—then the plaintiff is affected by 
such usage of trade. 

“5. That if the plaintiff shipped his cotton to Selma 
on the defendant’s railroad, and directed it to be delivered 
in the manner set forth in the receipt read in evidence; 
and if it was so delivered to such agent, and the plaintiff 
was not present in Selma to receive it, and made no pro- 
vision for the care or custody of the cotton; and the rail- 
road agent, in the absence of the plaintiff, and of instruc- 
tions from him how to dispose of the cotton, in good faith 
stored it with Adams & Co.,—this was not an illegal user 
or misuser of the cotton; and if Adams & Qo. afterwards 
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allowed the wrong person to take the cotton, this is no 
conversion of the cotton by the defendant, and the plain- 
tiff cannot recover in this action. 

“The court refused each of these charges as asked, but 
gave the fourth {with this qualification: That if said 
custom only existed one month prior to the time when 
the cotton was shipped to the defendant, it would not 
bind the plaintiff, unless the evidence showed that he 
knew it;’ and the defendant excepted, both to the refusal 
of the several charges asked, and to the qualification 
given.” 

The charges given by the court, and the refusal of the 
charges asked, are now assigned as error. 


Morean & Byrp, for appellant.—1. The evidence fully 
met the 4th and 5th counts in the complaint, the gist of 
which was the failure to deliver the cotton to the railroad 
agent at Selma; and the plaintiff was compelled to rely 
for a recovery on the 8d count, which was in trover. To 
support this count, it was necessary to read the receipt 
given for the cotton, which was construed by the court 
as imposing on the company the duty of keeping the 
cotton in Selma after its delivery to their agent at that 
place. Aside from the influence of any custom, the 
receipt only stipulated for the delivery of the cotton, in 
good order, to the railroad agent at Selma; and the per- 
formance of this act was a full compliance with the obli- 
gation of the company as common carriers. If the receipt 
imposed upon the company any additional obligation, it 
was in the character of warehouse-men, or depositaries 
without reward ; and a very different degree of responsi- 
bility attached to this new relation.—Angell on Carriers, 
§ 802; Thomas v. Boston & Providence Rajlroad Co., 
10 Metcalf, 2. 

2. The receipt does not establish that the railroad com- 
pany assumed to act in any other capacity than that of 
common carriers. The terms “R. R. agent at Selma,” 
of themselves, do not import that the agent there was 
anything more than an agent to superintend the general 
business of the company. But, if those words, construed 
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in connection with the others, ‘to be delivered,’”’ import 
an agency to receive the cotton; still, it does not follow 
that it was the duty of the agent todo more than any 
other agent of a common carrier on the receipt of the 
goods at the place of destination. If it was his duty, 
as railroad agent, to deliver the cotton to the owner; 
and if a delivery to him was not, by the terms of the 
contract, a delivery to the owner; still, the railroad 
company would not become liable because of his failure 
to keep the cotton, but only fora delivery by him to an 
improper person, or a failure to deliver within a proper 
time. The circuit court held the company liable to 
account, on the face of the paper, not only as common 
carriers, but also as warehouse-men. The company was 
not pursuing the business of warehouse-men, and had no 
warehouse for the storage of goods. No agreement was’ 
made for the storage of the cotton, and no further com- 
pensation was paid therefor.—10 Metcalf, 2. 

3. If the receipt means that the railroad agent at Selma 
should receive the cotton from the railroad, and, as such 
agent, then deliver it to the owner, the court erred in 
holding that, under the circumstances mentioned in the 
fifth charge asked, the defendant was guilty of a conver- 
sion, if said agent delivered the cotton in good faith to 
Adams & Co. Ifthe owner fails to consign his goods to 
some agent or factor, and is not present to receive them 
when delivered, and makes no provision for their gare or 
custody, the carrier is discharged on his delivery iof them 
to a public warehouse; and if such warehouse-man fails 
to keep them, or delivers them to the wrong person, the 
carrier is not guilty of a conversion.—Young v. Smith, 
3 Dana, 93; Chicago Railroad Co. v. Warren, 16 Lllinois, 
502. When the non-delivery of goods by a carrier arises 
from inability to deliver them, he is not liable in trover. 
2 Burr. 2525 ; 2 Ld. Raymond, 792; 4 Esp. 157; 2 Saun- 
ders on Pl. 880-82. If the defendant be charged for a 
conversion by the act of his servant, the plaintiff must 
show the authority of the servant to make such conver- 
sion.—1 Car. & P. 75, 3866; 7 Porter, 279; 2 Saunders on 
Pl. 885. 
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ALEX. Wurtz, with 8. R. Buake, contra.—1. The cus- 
tody and control of the cotton passed from the plaintiff 
when he delivered it to the railroad, to be delivered to its 
own agent at Selma; and a delivery to such agent did not 
change the custody and control. If the cotton was lost 
while under the control and custody of the railroad, 
whether by conversion or otherwise, the company is 
responsible.—29 Ala. 226. 

2. No custom was proved, such as could be considered 
a part of the contract between the parties.—9 Ala. 565. 


R. W. WALKER, J.—If goods, transported by rail- 
road, are not called for by the consignee when they arrive 
at their destination, and are then deposited in the ware- 
house of the company without additional charge, until 
the owner or consignee has a reasonable time by the 
exercise of proper diligence to remove them, the liability 
of the company, as a carrier, is at an end; and if, after 
this, the goods remain in their warehouse, they are respon- 
sible only as keepers for hire. The same company may 
thus, under one and the same contract, be subject to the 
distinct duties of carriers and warehouse-men, for a fail- 
ure in which they are liable to different degrees of respon- 
sibility. While holding the former relation, they are 
insurers against all losses, except those occasioned by the 
act of God or the public enemies. In the latter relation, 
they are responsible only for losses occasioned by their 
want of such care as is required of ordinary bailees for 
hire.-—Norway Plains Co. v. B. & M. R. R., 1 Gray, 263, 
Thomas v. Boston & P. Co., 10 Mete. 472; McHenry v. 
Phil., W.& B. R. R., 4 Harring. 448 ; Redfield R. R. 253-4; 
Pierce R. R. 485, 448; Moses v. Boston & M. R. R., 
32 N. H. 523; 1 Parsons Con. 671. 

The precise point of time at which the company cease 
to be carriers and begin to be warehouse-men, isa question 
upon which the authorities are not uniform, and into 
the discussion of which it is unnecessary for us to enter. 
See 1 Gray, 263, 274; 82 N. H. 528; Redfield, 253-4-5 ; 
Pierce on R. R. 488, 448. 

But, however common or convenient may be the prac- 
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tice of having warehouses for storage, as accessories to 
the business of the road, it cannot be said that the com- 
pany are under an absolute duty to erect or keep them. 
Redfield, 254. And if they in fact keep no such ware- 
house at the point to which goods consigned to the owner 
or a third person are sent, it seems that the duty of the 
company is performed, and their responsibility at an end, 
if, after carrying the goods to the place of destination, 
and keeping them safely for such a length of time as to 
afford the owner an opportunity, by the use of due dili- 
gence, to remove them, they deposit them in the ware- 
house of a responsible person, for and on account of the 
owner or consignee. In such a case, the warehouse-man 
with whom the goods are stored, becomes the agent or 
bailee of the owner. It must be remembered that, in 
contracts for the carriage of goods, the obligation is not 
all on one side. It is as much-a part of the contract, that 
the owner or consignee shall be ready at the place of 
destination to receive the goods when they arrrive, or 
within a reasonable time thereafter, as that the carrier 
shall transport and deliver them. If, however, the con- 
signee is dead, or absent, or fails to receive the goods, 
the carrier is not justified in abandoning them; unless, 
perhaps, (for even this is by no means clear,) where the 
consignee, after actual notice of the arrival of the goods, 
refuses to receive them.—See Fisk v. Newton, 1 Denio, 
45; Smith v. Nashua R. R., 2 Foster, 86; Hemphill v. 
Cheine, 6 W. & S. 62; Pierce R. R. 448-9; 1 Parsons 
Con. 660. On the contrary, it is his duty to secure them 
for the owner. He may, if he so elect, keep them as a 
bailee on deposit ; or, if he has come under no obligation, 
either by the terms of his agreement, or the course’ of 
business, to hold the goods as bailee, he has the right to 
leave them in store with some responsible third person, 
and thus discharge himself from all further liability. 
Clendaniel v. Tuckerman, 17 Barb. 189; Ostrander v. 
Brown, 15 Johns. 39; Goold v. Chapin, 10 Barb. 612; 
Fisk v. Newton, 1 Denio, 45; Crawford v. (Clark, 15 III. 
566; Angell on Carr. § 291; 1 Parsons Con. 660; Pierce 


R. R., 449. 
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In the present case, the proof shows that, when the 
contract was made, the company kept no warehouse for 
storage at Selma; and, according to the rules just stated, 
if the appellee’s cotton had been consigned to the owner, 
or to some third person, and the consignee had failed to 
come forward and secure it after a sufficient time had 
been allowed for that purpose, the company would have 
been authorized to store it, for and on account of the 
owner, in the warehouse of some responsible person, who 
would thereupon have become the bailee of the owner, 
and to whom alone he could have looked for losses or 
injuries thereafter occurring. 

But the contract of the company was to deliver the 
cotton to their own agent. Under this contract, are their 
liabilities and duties no greater than they would have 
been if the obligation had been to deliver to the owner, 
or to some third person named as consignee? In the 
absence of any usage or custom giving a different effect 
to this agreement, we think that we carry out the inten- 
tion of the parties, by holding that the company imposed 
upon themselves, not only the duty of carrying the cotton 
to Selma, but also of holding it safely after its arrival 
there, until called for by the owner, and of delivering it 
to him on demand. For the performance of the former 
duty, they were responsible as carriers; and for the dis- 
charge of the latter, they were liable as warehouse-men. 
By contracting to deliver to their own agent, they impli- 
edly agreed to act as the consignees of the owner; and 
thus bound themselves to take care of the cotton for him, 
as his bailee, after its arrival in Selma. If we do not 
adopt this construction, then the duties of the company 
were precisely the same as if the cotton had been con- 
signed to the owner himself, and no special purpose was 
either designed or accomplished by making the agent 
of the company the consignee. The extent of the obliga- 
tion assumed by the company being such as we have 
stated, it follows that when their agent, after the delivery 
of the cotton to him, deposited it in the warehouse of 
Adams & Co., the latter became, quoad this particular 
cotton, and as between the owner and the railroad, the 
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agents and servants of the company ; and if, by their mis- 
take, the cotton was delivered to one who was not author- 
ized to receive it, the company would be responsible to 
the owner.—Lechtenheim v. Boston & P. R. Co., 11 Cush- 
ing, 70; Bullard v. Young, 8 Stew. 46. 

[2.] Trover will not lie fora bare non-delivery of goods by 
a warehouse-man, unless they are in his possession, and 
he refuses to deliver them on demand. In like manner, 
trover will not lie for goods lost or stolen by the negli- 
gence of awarehouse-man. But, where he is an actor, and 
delivers them toa third person, though by mistake, the 
action lies.—Devereux v. Barclay, 2 B. & Ald. 702; Youle 
v. Harbottle, Peake’s N. P. C. 49; Packard v. Gettman, 
4 Wend. 613; 2 Saund. Pl. & Ev. 1159; Story on Ag. 
§§ 452-3; Smith on Master and Servant, 51-4. 

[3.] When this case was here before, it was held, that 
it was competent for the company to prove that it was 
their custom to deposit freight, transported by the road 
and consigned to their agent, in the warehouse of Adams 
& Co.; and that if such custom existed, and was proved 
according to the rule governing in questions of that de- 
scription, it might relieve the company from the liability 
which would otherwise rest upon them, for the loss of 
the cotton in the hands of their agent.—Ala. & Tenn. R. 
R. v. Kidd, 29 Ala. 221. The evidence, all of which is 
set out in the bill of exceptions, wholly fails to establish 
any such custom or usage as can be looked to in the 
interpretation of contracts. Usage, to be binding, must 
be of such duration, so clearly established, and so gener- 
ally known and acquiesced in, that the parties must be 
presumed to have contracted with reference to it.—Steele 
v. McTyer, 81 Ala. 676; Crawford v. Clark, 15 Ill. 567; 
Dixon v. Dunham, 14 Ill. 3824; Angell on Carr. § 301. 
The fact that the company had been, for about a month, 
in the habit of storing cotton consigned to their agent, in 
the warehouse of Adams & Co., without any proof that 
this was generally known, or any other evidence that the 
appellee had notice of it, cannot be sufficient to establish 
a custom which must be deemed to have entered into the 
contract made between the parties to this suit. 
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Considering the charges given, and those refused, with 
reference to the evidence before the jury, we find no error 
in the rulings of the court. 

The judgment is affirmed. 


A. J. Warxer, C. J., being a stockholder in the Ala- 
bama and Tennessee Rivers Railroad Company, does not 
sit in this case. 





BARKER rs. COLEMAN. 


[AcTION FOR BREACH OF WARRANTY OF SOUNDNESS OF SLAVE. } 


1. Hearsay inadmissible——The acts and declarations of third persons, not trans- 
piving in the presence, or with the knowledge of a party, are not admissi- 
ble evidence against him. 

2. Admissibility of slave’s declarations while sick—The declarations of a slave 
while sick, as to what had been the matter with him during a previous 
attack of sickness, not being made to a physician, are not admissible evi- 
dence ; secus, as to his declarations respecting the nature and symptoms of 
the disease under which he is then suffering. 

8. To what witness may testify—A witness may testify to the fact, that a slave 
was in bad health, diseased, and incapable of doing hard work. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tuts action was brought by Stephen B. Barker, against 
F. P. Coleman, to recover damages for a breach of war- 
ranty of the soundness of a slave named Henry, who was 
sold by the defendant to the plaintiff, in November, 1857, 
at the price of $1,000. On the trial, as appears from the 
bill of exceptions, the plaintiff read in evidence his bill 
of sale tor the slave, which was in the usual form, and 
contained an express warranty of soundness; and then 
offered to prove by one John Dennis, “that he (witness) 
was one of the appraisers of the estate of Henry Jones, 
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deceased ; and that the boy Henry,here in controversy,was 
then appraised by the appraisers as ‘unsonnd property,’ 
at $600,—being about one-half of what he (witness) would 
have then said the boy was worth if he had been represent- 
ed to be sound.” The court excluded this evidence, on 
the defendant’s objection, and the plaintiff excepted. The 
plaintiff then offered the records of the probate court in 
evidence, “to show that said boy was appraised as un- 
sound; and offered to show that the boy sold at the ad- 
ministrator’s sale for $500.’ The court excluded this 
evidence, on the defendant’s motion, and the plaintiff ex- 
cepted. The plaintiff then introduced as a witness one 
J. D. McKellar, who was one of the administrators of 
Henry Jones, deceased, and offered to prove by him, 
“that he, as such administrator, sold the said slave, under 
an order of the probate court of Dallas, at public auction, 
in 1856; that he represented and sold said slave as un- 
sound; and that John T. Jones, the defendant’s vendor, 
became the purchaser at the sale.” The court excluded 
this evidence, on the defendant’s motion, and the plaintiff 
excepted. The plaintiff then offered to prove, “that the 
boy sold at said administrator’s sale for $500, and that 
said administrator had paid divers doctors’ bills for his 
sickness while the property of the said estate.” The court 
excluded each part of this evidence, on the defendant’s 
motion, and the plaintiff excepted. The plaintiff then 
proved by the same witness, “ that the slave had a bloated, 
swollen, sickly appearance, at the time of the sale by him 
in 1856; and offered to prove the declaration of the boy, 
as to what had been the matter with him.” The court 
refused to admit this testimony, and the plaintiff except- 
ed. The plaintiff then proposed again to prove by 
McKellar, that the slave sold at said administrator’s sale 
in 1856 for $500 ; and excepted to the ruling of the court 
in excluding the evidence. 

“The plaintiff then proved by one Marson, that he 
hired the said slave, in February or March, 1858, to work 
on the grading of a railroad by digging dirt and rolling 
with a wheel-barrow ; that the weather was wet and cold, 
and the slave was much exposed ; that he tried the slave 
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at several things, for five or six days, who soon gave out 
and became sick, and he returned him to the plaintiff. 
The plaintiff then proved by Dr. Ulmer, a practicing 
physician, that he attended the slave in March, 1858, for 
about ten days; that the boy seemed to be badly put up, 
and his system was so constructed that he could not stand 
exposure or hard labor; that from the testimony of Me- 
Kellar, and his own observation of the boy, and from the 
history related to him by the boy, he would say that the 
boy was diseased, and had been diseased from 1856. When 
asked his opinion as to the value of the boy, he said that 
‘he was of very little value, though some dunces might 
give $500 for him.’ The plaintiff then introduced one 
Gibson as a witness, who testified, that he sometimes 
traded in negroes; that from what he knew of the boy, 
together with the testimony of Dr. Ulmer, he would not 
give anything for the boy without a bill ot sale with war- 
ranty; that some persons might be willing to give $500 
for him, though he did not think him worth that amount ; 
that the boy would be worth, if sound, $1,100 or $1,200 ; 
that he had known the boy ever since plaintiff had owned 
him, and had lived in plaintiff's employ a part of the time, 
and had never seen the boy doing any work, except driv- 
ing a two-horse wagon with brick and sand in it. 

“The plaintiff having here closed his testimony, the 
defendant introduced one Seth Cravy as a witness, who 
testified, that he lived about two miles from John T. 
Jones, the defendant’s vendor; that said Jones bought 
said slave in May, 1856, and kept him about six months ; 
that the boy was kept about the house for the first two 
months, and was then sent out into the field to work, and 
worked in the plantation ; that he had known the boy five 
or six years, and had never known him to be sick, except 
just before the adminisirator’s.sale at which Jones bought 
him; and that he did not then know what was the mat- 
ter with him, except that the boy said it was chills. The 
plaintiff objected to the testimony; the court overruled 
the objection, and he excepted. The defendant then in- 
troduced W. T. Jones as a witness, who testified, that he 
lived with J. T. Jones during the time the latter owned 
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the slave; that he never knew of the slave being sick 
during that time, except at the time Jones bought him, 
and two other days from an accidental hurt; that the boy 
was kept about the house for the first two months after 
Jones purchased him, and was then sent to the field ; that 
he did good plantation work, and one day rolled logs, 
which is heavy work, without complaining. The plaintiff 
objected to this testimony, and, his objection being over- 
ruled, excepted. The defendant introduced evidence, 
also, tending to show that the slave, about the month of 
September before he was sold to the plaintiff, and while 
belonging to defendant, was, to all appearances, in good 
health. He also introduced one Quartermas as a witness, 
who testified, that he hired the slave from the plaintiff, 
in April, 1858, to haul manure in a one-horse wagon, 
which, if well followed, was as hard work as rolling logs ; 
and that the boy did good work. 

“‘ The defendant having closed, the plaintiff then offered 
to prove that the slave had been in bad health ever since 
he owned him. The court excluded this proof, on the 
defendant’s objection, and the plaintiff excepted. The 
plaintiff then offered to prove the condition of the slave 
at the time he bought him, that he was diseased at that 
time, and that he had Ween incapable of doing any hard 
work since he owned him. The court excluded each por- 
tion of this evidence, on the camera objection, and 
the plaintiff excepted.’ 

' The rulings of the court on the evidence, with the 
charge to the jury, are now assigned as error. 


Tos. H. Lewis, for appellant. 
Byrp & Morean, conira. 


A. J. WALKER, CG. J.—Of the exceptions to the 
rulings of the court below, there are several to the exclu- 
sion of evidence offered by the plaintiff for the purpose 
of showing the acts and declarations of third persons, not 
transpiring in the presence, or with the knowledge of the 
defendant. Those rulings of the court were manifestly 
correct. . 
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[2.] There was no error in the rejection of evidence of 
the slave’s declarations, as to what had been the matter 
with him at a previous time. ‘The proposed declarations 
were neither made to a physician, nor descriptive of the 
symptoms and nature of the disease under which he was 
then laboring. They did not fall within the principle 
laid down in Rowland v. Walker, 18 Ala. 749; Eckles & 
Brown v. Bates, 26 ib. 655, and Wilkinson v. Mosely, 
30 ib. 562; and they were not admissible in evidence. 
Blackman v. Johnson, in manuscript. 

We understand the witness Seth Cravy, in saying that 
the slave said he had chills, to mean that the declaration 
was made in reference to sickness which then afflicted 
him. That portion of his testimony being thus under- 
stood, everything to which he deposed was admissible in 
evidence. THis testimony contributed to show tHat the 
slave was sound when purchased by the plaintiff. So, also, 
the evidence of W. T. Jones, to which the plaintiff object- 
2d, was pertinent to the question of the negro’s health 
it the time of the sale, and there was no error in over- 
ling the objection to it. 

[3.] That the negro was in bad health, diseased, and 
incapable of doing hard work, were facts, which may 
lave been obvious to the senses of the witness; and the 
paintiff should have been permitted to prove those facts, 
ifhe could. It was not proposed to ask the witness for 
ar opinion on the subject. The plaintiffs proposition was, 
nct to prove the opinion of the witness, but, as we under- 
stand it, to prove the health of the negro, as learned, like 
th« other facts, through the observation of his senses. If 
the witness had been interrogated, and had stated his 
ophion, it would have been proper to have excluded the 
evicence. We have considered this question in the cases 
of Nilton v. Rowland, 11 Ala. 732; Wilkinson v. Mosely, 
80 i, 562; and Blackman v. Johnson, in manuscript ; and 
the jrinciple settled in them demands the decision, that 
the urt erred in refusing to permit proof that the negro 
was i: bad health, deseased, and incapable of doing hard 
work. 
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We need not consider the question raised by the re- 
fusal to charge, as the point will not probably again arise. 
The judgment of the court below is reversed, and the 


cause remanded. 





ANONYMOUS. 


[BILL IN EQUITY FOR DIVORCE ON GROUND OF PHYSICAL INCAPACITY. ] 


1. Order for examination of defendant’s person—In a suit for divorce on the 
ground of physical incapacity on the part of the defendant, an order for 
the examination of the defendant’s person by physicians, like an order fo 
leave to take additional testimony, is, after publication has passed,a matte 
of discretion with the chancellor ; and the exercise of that discretion .s 
not revisable on error or appeal. 

2. Issue at law.—When an issue of fact is formed in a chancery suit, the cha- 
cellor may either determine it himself upon the evidence, or direct an issie 
at law ; and his refusal to direct an issue at law is not revisable on erpr. 

3. Physical incapacity as ground of divorce.—A divorce will not be granted to 
the husband, on the ground that the wife, at the time of the marrige, 
‘was physically and incurably incapacitated from entering into the nmar- 
riage state,’ (Code, § 1961,) where three physicians testify, from a proes- 
sional examination of the defendant's person, that her disease was incurale, 
and two others testify that, on a subsequent examination by them, shewas 
entirely cured. 


AppgEAL from the Chancery Court of Lauderdale. 
Heard before the Hon. Joun Foster. 


Tue bill in this case was filed by the appellant, on the 
19th November, 1856, to obtain a decree of divorce rom 
his wife, on the ground that she was, at the time o' the 
marriage, physically and incurably incapacitated from 
entering into the marriage state. The defendant ansvered 
the bill, and denied all its allegations, except as the 
fact and date of the marriage. After the testimory had 
been. published, the complainant moved the chaicellor 
for an order to compel the defendant to submit herperson 
to an examination by surgeons and physicians, ts be ap- 
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pointed by the court. The chancellor refused to grant 
the order, and also declined to direct an issue at law to 
be tried by a jury on the principal question of fact in the 
case; and, on final hearing, on pleadings and proof, dis- 
missed the complainant’s bill. The final decree of the 
chancellor, and the overruling of the two motions submit- 
ted by the complainant, are now assigned as error. 


E. A. O’Nuzat, for the appellant, cited the following 
authorities : 

1. As to the order for an examination of the defend- 
ant’s person: Newell v. Newell, 9 Paige, 25; Devanbagh 
v. Devanbagh, 5 Paige, 557; Brown v. Brown, 3 Eng. 
Eccl. R. 230; Rogers’ Eccl. Law, 562. 

2. As tothe award of an issue at law: Kennedy v. 
Kennedy, 2 Ala. 674; Atwood v. Smith, 11 Ala. 910. 

3. On the merits of the case: Bishop on Marriage and 
Divorce, § § 227-40; Shelford, 201; Benton v. Benton, 
1 Day, 114; Guilford v. Oxford, 9 Conn. 327; 2 Kent’s 
Com. 76; Rogers’ Eccl. Law, 561. 


R. W. Waker, contra.—1. The motion for an order, 
directing the defendant to submit her person to medical 
inspection, was properly overruled ; because the court had 
no means of enforcing the order, if made, against a non- 
resident ; because the motion came too late after publica- 
tion of the testimony; and because the defendant had 
already submitted to an inspection by five physicians, 
whose testimony was before the court.—Bishop, § 254; 
3 Eng. Eccl. R. 229, note (a;) 5 Paige, 554; 1 Eng. Keel. 
R. 408. 

2. There was no error in refusing the application for an 
issue at law.—2 Ala. 625; 11 Ala. 910; 5 Ala. 518; 
3 Paige, 453; 8 Dana, 207; 8 Vesey, 5385; 2 Dan. Ch. 
Pr. 1289. 

3. The proof failed to establish incurable impotence or 
incapacity on the part of the wife. Thegreatest vigilance 
should be used in such cases.—5 Paige, ‘554; 6 Paige, 
175; Bishop, § § 235, 289, 244; 2 Lee, 580-86; 3 Eng. 
Ecel. R. 229, 308. 








| 
| 
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STONE, J.—It is urged in support of the chancellor’s 
action, in refusing to direct that the defendant should 
submit her person to a medical examination, to be con- 
ducted under the order of the court, that she (the defend- 
ant) was a non-resident—was not subject to the order of 
the court—and that the order, if made, could have accom- 
plished nothing, unless the defendant had voluntarily 
submitted to it; in other words, that the court had no 
power to compel the defendant to comply with such order, 
she being beyond its jurisdiction. It is not our purpose, 
in this opinion, to commit ourselves either for or against 
this proposition. Possibly, in cases like the present, 
where all imputation of collusion is excluded, the court, 
as a means of coercing obedience to its orders, might sup- 
press the defendant’s testimony, derived from an ex-parte 
examination. We simply state this proposition, however, 
for the purpose of saying we do not decide it.—See New- 
ell v. Newell, 2 Paige, 25. 

In the present case, interrogatories were propounded, 
at the instance of defendant, to Drs. Hays and Frierson, 
which were of a character to give notice that the defend- 
ant had been the subject of a medical examination, and 
that in such examination some instrument or instruments 
had been used. The character of the disease under which 
it was alleged she was laboring, would naturally indicate 
the instrument that was probably used. These interroga- 
tories were served on the complainant’s solicitor, and 
were crossed by him. He also, under the rule in such 
cases, demanded notice of the time and place of the ex- 
ecution of the commission, whieh was given to him. The 
testimony was taken; both parties, as we infer from the 
caption, being present, or represented. All the testimony 
being returned to the court, it was published by consent. 
After this, the complainant moved the court for an or- 
der requiring the defendant to submit to a professional 
examination, which motion the court overruled. This 
decision of the court is assigned as error. Without as- 
signing any other reason for our opinion, it is a sufficient 
answer to this assignment of error, that after publication 
has passed, it is a matter of discretion with the chancellor, 
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whether he will grant to either party leave to take further | 
testimony in the cause; and that the exercise of this dis- 
cretion is not revisable in this court.—Rule of Practice, 
No. 7, 24 Ala. X; 2 Dan. Ch. Prac. 1136-7; Wood v. 
Weaver, 2 Sumner, 816; Hammersley v. Brown, 2Johns. 
Ch. 428 ; Underhill v. Van Cortlandt, ib. 339; Moody v. 
Payne, 3 Johns. Ch. 294; Cummings v. Gill, 6 Ala. 562; 
Evans v. Bolling, 5 Ala. 550; Bryant v. Peters, 3 Ala. 
170; Wyatt v. Magee, ib. 94; Pl. & Mer. Bank v. Walker, 
7 Ala. 926; McLane v. Riddle, 19 Ala. 180; Michan v. 
Wyatt, 21 Ala. 818; Lanier v. Driver, 24 Ala. 149. 

[2.] In the trial of the issue joined in this case, the 
chancellor had the option of sending it to a jury, or of 
pronouncing upon the evidence himself. His refusal to 
refer the question to a jury, presents no revisable error. 
Code, § § 3001-03 ; Kennedy v. Kennedy, 2 Ala. 571, 626, 
and authorities; Atwood v. Smith, 11 Ala. 894, 910-11; 
Alexander v. Alexander, 5 Ala. 517; O’Connor v. Cook, 
8 Vesey, 535; 2 Dan. Ch. Prac. 1289. 

[3.] Having attained these conclusions, the only re- 
maining inquiry necessary for our consideration is, was 
the defendant, at the time of her marriage, “ physically 
and incurably incapacitated from entering into the mar- 
riage state ?’’—Code, § 1961. In announcing our answer 
to this question, we need not, and do not, question either 
the skill or the credibility of complainant’s witnesses. 
They did, and could, only give their professional opinion, 
as experts, on the nature and curability of her disease. 
No one will pretend that such opinions are infallible 
guides to one in search of truth. In the present case, it 
is proved beyond all question, by the witnesses Hays and 
Frierson, that the complainant’s witnesses, Pillow, Kyle 
and Crittenden, were in error, when they formed the opin- 
ion that the defendant’s disease was incurable. They 
testify, in a clear and satisfactory manner, that she had 
been cured; and that at the time of their examination, 
which was less than two years after the marriage, she was 
in perfect health. We need scarcely add, that the fact of 
a cure demonstrates the error of any opinion that the dis- 
ease was incurable.—Devanbagh v. Devanbagh, 5 Paige, 
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554; 8. C., 6 Paige, 175; Bishop on Marriage & Divorce, 
§'§ 228-35 ; Poynter on M. & D. (8 Law Lib.) 128, et seq. ; 
Shelf. on M. & D. (23 Law Lib.) 201, e¢ seg. ; Rogers’ Eccl. 
Law, 561-2; Brown v. Brown, 1 Hagg. 523, (3 Eccl. Rep. 
229 ;) Briggs v. Morgan, 3 Phill. 825, (1 Eccl. Rep. 408 ;) 
Welch v. Welch, 2 Lee, 578, (6 Eng. Eccl. 252 ;) Bascomb 
v. Bascomb, 5 Foster, 267; Ferris v. Ferris, 8 Conn. 166. 
The decree of the chancellor is affirmed. 








R. W.. Waker, J, having been of counsel, does not 
sit in this case. 





MILTON vs. HADEN. 


[ACTION ON PROMISSORY NOTE GIVEN FOR RENT OF FERRY.] 


1. Failure of consideration of note.—If the lessee of a ferry, which bas been in 
the uninterrupted use of the lessor and those under whom he holds for a 
length of time sufficient to raise the presumption of a judicial license or 
legislative grant, is dispossessed during his term by a third person, under 
color of a void grant from the commissioners’ court, this constitutes no 
defense to an action on the note given for the rent. 

2. Averment and proof of plaintiff's property in note—In an action by husband 
and wife, as administrator and administratrix, on a promissory note given 
to the wife while sole, and payable to her with the addition of the words 
“ administratrix,” &e., an averment in the complaint, that the note “is 
now the property of the plaintiffs as administrator and administratrix, and 
is assets of said estate,” is a sufficient allegation that they hold it as assets 
by transfer ; and proof of the fact that it is assets of the estate, unless 
put in issue by plea verified by affidavit, is not required. 

3. Irrelevant evidence in rebuttal—A party-who has introduced irrelevant evi- 
dence, cannot complain on error of the admission of irrelevant evidence in 
rebuttal. 


AppgaL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


TuHIs action was brought by Anselm L. Haden and 
Caroline M., his wife, as administrator and administratrix 
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of Benjamin J. Tarver, deceased, against Wiley Milton, 
William B, Milton, and James D. Monk ; and was founded 
on the defendants’ promissory note for $640, dated June 
1, 1855, and payable on the 1st June, 1856, “to the order 
of Mrs. Caroline M. Haden, administratrix of the estate 
of Benjamin Tarver, deceased, for the rent of the ferry at 
Selma one year, ending the Ist June, 1856.” The com- 
plaint averred, that the plaintiffs were husband and wife, 
and that the note sued on “is now the property of plain- 
tiffs as administrator and administratrix of said estate, 
and was and is assets of said estate.’”’ The defendants 
pleaded the general issue, ‘“‘in short by consent, with 
leave to give in evidence any matter that could be specially 
pleaded in bar; and the plaintiffs filed a general replica- 
tion, with like leave.” 

On the trial, as the bill of exceptions shows, the plain- 
tiffs first proved their marriage, and Mrs. Haden’s prior 
appointment as administratrix of Benjamin J. Tarver, 
deceased, her former husband; and then offered in evi- 
dence the note sued on. The defendants objected to the 
admission of the note, ‘on the ground that it was illegal 
and irrelevant evidence ;” but the court overruled their 
objection, and they excepted. The plaintiffs having here 
closed, the defendants read in evidence a written lease, 
dated June 1, 1846, which purported to be executed by 
and between “ Mrs. Caroline M. Tarver, administratrix of 
Benjamin J. Tarver, deceased, of the first part, and Wiley 
Milton, of the second part ;’’ and by which the party of 
the first part leased and rented to the party of the second 
part, for the term of one year from the date of the lease, 
at an annual rent of $640, “the ferry across the Alabama 
river at Selma.” The lease reserved to the party of the 
second part the privilege of keeping the ferry, on the 
same terms, for ten years; and it was proved that the 
note here sued on was given, in the exercise of this privi- 
lege, for the rent during the year ending on the Ist June, 
1856. The defendants then proved, that at the time said 
lease was executed, and when said note was given, neither 
of the landings of the ferry therein described, on either 
bank of the river, was on the lands of the estate of said 
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Benjamin Tarver; but that one of said landings was on 
the lands of Mrs. Tipton, and the other on a public street 
in the city of Selma. They further proved, by the probate 
judge of said county, that there is no evidence in the 
records of his office, so far as he knew, from the organi- 
zation of the county down to the present time, that any 
ferry license had ever been granted at the city of Selma, 
until September, 1855, when a ferry was established, and 
a license for three months granted to one J. D. Nance, 
who, it was shown, had no right to the lands on either 
side of the river at any time. “There was no evidence show- 
ing the eviction of the lessees of the ferry, or their distur- 
bance, otherwise than is herein stated; and there was no 
evidence of specific damage sustained by them in conse- 
quence of the license to said Nance. At this stage of 
the case, the plaintiffs asked the witness, what J. D. 
Nance said at the time he applied for the ferry license ; to 
which the witness answered, that Nance said he only 
wanted the ferry for three months, because certain per- 
sons had refused to pay tolls on the ground that the ferry 
was not legally established. The defendants objected to 
this question, and also to the answer, as illegal and irrel- 
evant evidence, and excepted to the overruling of their 
objections.” 

The defendants then read in evidence a transcript from 
the records of the court of county commissioners of Dal- 
las, in the matter of the plaintiffs’ petition for the estab- 
lishment of a ferry across the river at Selma, and the 
grant of a ferry license to them as administrator and ad- : 
ministratrix of said Tarver, and the petition of said Nance 
for a continuance of the ferry previously granted to him ; 
showing that said commissioners’ court, in December, 
1855, granted a license to the plaintiffs, and refused to 
grant one to Nance. The plaintiffs then proved, “that a 
ferry had been kept up across the Alabama river at Selma 
for more than thirty years, and tolls had been charged at 
the same ; that when the ferry was first opened and sold, 
it was purchased by Zarver ; (?) that the landing on the 
east bank of said river was then on the lands now owned 
by said T'arver’s estate, but, by the washing of the banks, 
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was removed down to Tipton’s lands before the lease to 
Milton ; and that the landing on the west bank, during 
all that time, was on a public street in Selma, where it 
still is.” They also read in evidence a deed from Tipton 
and wife to Tarver, dated the Ist September, 1845, con- 
veying certain lands in Selma and on the east bank of the 
river, with the ferry privileges. 

“This being all the evidence in the case, the court 
charged the jury, ‘that if they were satisfied that the 
plaintifis, their intestate, and those under whom he held, 
had used and enjoyed the ferry for more than twenty 
years before the date of the lease read in evidence, with- 
out interruption, and had charged tolls to persons crossing 
at said ferry during that time, then the commissioners’ 
court had no power or authority to grant a ferry license 
to Nance; and if they should believe that the defendant 
Milton was kept out of the enjoyment of said ferry under 
his lease, for three months, by said Nance, under color of 
the ferry license so acquired, that these facts furnished no 
defense against the note sued on, nor any part thereof.’ 

“The defendants excepted to this charge, and requested 
the court to instruct the jury, ‘that if they believed the 
evidence, the plaintiffs were not entitled to recover in this 
suit;’ also, ‘that if they believed the evidence, the plain- 
tiffs were not entitled to recover beyond the amount due 
for the time the defendant Milton was in the actual pos- 
session of said ferry ;’ also, ‘that if they believed the 
evidence, the plaintiffs were not entitled to recover the 
full amount of the note read in evidence, but only such a 
proportional part thereof as the defendant was in the 
actual possession of the premises under the lease from 
Mrs. Tarver.’ The court refused each of these charges, 
and the defendants excepted to the refusal of each.” 

The errors assigned are, the charge given by the court, 
the refusal of the charges asked, and the rulings of the 
court on the evidence to which exceptions were reserved. 


Jno. T. Morean, with Jona. Haratson, for appellants. 


Wm. M. Byrp, contra. 
16 
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R. W. WALKER, J.—1. In the case between these 
parties decided at the January term, 1858, (Milton v. Ha- 
den, 32 Ala. 30,) it was held by this court, that the con- 
tinuous use of a ferry franchise for more than twenty 
years raises a presumption that it had a legal origin. If 
the lessors, and those under whom they held, had enjoyed 
the uninterrupted use of the franchise for more than 
twenty years, and there was no countervailing proof to 
disturb the presumption of judicial license, or legislative 
grant, thereby created, it is obvious that the court of 
county commissioners had no power to grant a license for 
a ferry at the same point to Nance. Upon the facts sup- 
posed, the license to Nance would be void ; and the fact 
that Nance, under color of this license, kept Milton out 
of the ferry under his lease, for three months, would con- 
stitute no defense to this suit. Such an interference with 
Milton’s enjoyment of the franchise was not an eviction 
by title paramount, but a dispossession, without judicial 
proceeding, under an invalid and worthless claim. 

2. It does not appear that the lease of the ferry was 
made by Mrs. Haden in her capacity as administratrix. 
She is, it is true, styled “administratrix,” both in the 
lease and in the note sued on; but that is mere ‘ descriptio 
persone.’ She is found in possession of the ferry, claming 
under her husband. The defendant recognized her title, 
by becoming her tenant, and he will not be heard to dis- 
pute it. The case, then, is simply a suit by an administra- 
tor and administratrix, in their representative characters, 
upon a note made payable to the administratrix individ- 
ually ; it being alleged in the complaint, that the note 
‘is now the property of the plaintiffs as administrator and 
administratrix,’ and assets of the estate. This is a suf- 
ficient allegation that they hold the notes as assets by 
transfer.—Nesbitt v. Pearson’s Adm’rs, 33 Ala. 668. Un- 
der the rule of practice adopted at the January term, 
1853, (see 31 Ala. p. 5,) the plaintiffs were not required 
to prove that the note was assets of the estate, unless that 
fact was put in issue by plea, verified by affidavit. 

8. The only remaining point is as to the admissibility 
of the declarations made by Nance when he presented 




















JUNE TERM, 1859. 235 


Sellers v. Sellers. 








his petition for a license to the court of county commis- 
sioners. It follows from what has already been said, that 
the evidence which the defendant had introduced, show- 
ing that Nance had obtained a license for three months 
for a ferry at the same point, was irrelevant. The defend- 
ant, having chosen to offer irrelevant testimony, cannot 
complain that the plaintiff was permitted to rebut it, by 
showing under what pretense Nance procured his license. 
Nelson v. Iverson, 24 Ala. 9. This evidence could not 
prejudice the defendant, and in any aspect in which it 
may be viewed, its admission was error without injury. 
Judgment affirmed. 





SELLERS vs. SELLERS. 


[BILL IN EQUITY FOR CONSTRUCTION OF WILL AND SETTLEMENT OF ESTATE. } 


1. What is revisable on error.—On appeal from a decree of the chancellor, dis- 
missing a bill, before final hearing, for want of equity, the appellate court 
will consider only the equity of the bill, and will not pass upon other 
questions which will probably arise in the progress of the cause. 

2. Jurisdiction of equity over construction of testamentary trusts—An administrator 
de bonis non, cum testamento annexo, may come into equity, to obtain the aid 
and direction of the court in the construction of the testator’s will, where 
the trusts created by it are doubtful, difficult, and embarrassing. 

8. Construction of will as to liability of executrix to account—Where a testator 
directed that his entire estate should be kept together by his wife, as his 
executrix, “to be managed entirely at her discretion,” for the use and 
benefit of his family, the support of his wife, and the support and education 
of his children ; and further, that she should ‘ not be held to account or to 
settle with the orphans’ court for her management and possession of” the 
estate,—held, that the executrix was entirely exempt from liability to 
account for “ the management and possession” of the estate, and was also 
relieved from the duty of settling in the orphans’ court, but might be com- 
pelled to make a settlement in chancery. 


AppEAL from the Chancery Court of Wilcox. 
Heard before the Hon. Wave Keryzs. 
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THE facts of this case, as disclosed by the bill, are these: 
Calvin ©. Sellers died in Wilcox county, Alabama, on 
the 19th March, 1852, after having made his nuncupative 
will, which was duly admitted to probate on the 4th April, 
1852, as follows: “Iam not much in debt—I owe but 
little; but I want my debts all paid. The balance of my 
property I want kept together, under the control and 
management of my wife, to be managed entirely at her 
discretion, for the use and benefit of my family, for the 
support of my wife, and the support and education of my 
children; my property to be kept together and managed, 
for the benefit of my family, until such time as any of my 
children shall arrive at the age of twenty-one years, or, 
in case of my daughters, until any of them shall marry. 
When either of my children shall arrive at the age [of 
twenty-one], or when either of my daughters shall marry, 
I desire such child, so coming of age or marrying, shall 
then have his or her distributive share of my estate deliv- 
ered to him or her. I desire that my wife shall carry out 
my intentions, and manage the whole of my property 
during widowhood ; and I desire that my wife shall be 
exempted and relieved from giving any bond whatever as 
my executrix, but shall control the same without giving 
bond or obligation on account of her having my property 
under her control; and I further desire that my wife shall 
not be held to account, or to settle with the orphans’ 
court, for her management and possession of my estate. 
I further direct and desire that, in no event, except under 
very extraordinary circumstances, shall the principal, or 
capital stock of my property, my negroes, &c., be sold or 
reduced, by my wife or any one else; except that mules, 
horses and stock, wagons, &c., may be bought, sold and 
exchanged to the best advantage, when necessary. In 
the event that my wife shall hereafter marry again, I 
desire that my brother, Daniel Sellers, if then alive, shall 
act as guardian of my children, and take possession of, 
and manage the estate of my children ; and in the event 
of Daniel Sellers so becoming the guardian of my children 
and their estate, I desire that he shall be free and exempt 
from giving or making any bond or obligation as such 
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guardian ; and if Daniel Sellers should not be living at 
such time as my wife may marry, then the orphans’ court 
shall appoint a suitable guardian for my children; and 
should my wife marry again, I desire that she shall take 
of[f] her share of my estate, to which she would be enti- 
tled under the statute.” 

On the 3d April, 1852, letters of administration on the 
estate of said Sellers were granted to D. W. Sterrrtt and 
Jesse J. Cook; the object of the administration being to 
have a settlement of the decedent’s administration on the 
estate of Henry 8. Atwood, deceased. The administra- 
tors returned an inventory of the property belonging to 
the estate which had come to their hands, not including 
the negroes which had been hired out by the decedent in 
his life-time, and resigned their trust on the 6th Septem- 
ber, 1852 ; and leiters testamentary were on the same day 
granted to Mrs. Sellers as executrix. In January, 1853, 
Sterrett and Cook made a final settlement of their admin- 
istration, and a decree was rendered against them, in 
favor of Mrs. Sellers as executrix, for $76 41, the excess 
of their receipts above their disbursements. The dece- 
dent’s family, at the time of his death, consisted of his 
widow and nine children; and a posthumous child was 
born a short time after his death. All the children were 
minors, and lived with their mother, from the time of the 
decedent’s death up to the filing of the bill. Mrs. Sellers, 
after her appointment as executrix, took the entire control 
and management of the estate, hired out some of the 
negroes, received the proceeds of their hire, collected the 
debts due to the decedent, paid the family expenses out 
of the moneys which came to her hands, and sent the 
elder children to school; but she kept no separate account 
of the expenses of the different members of the family, 
and made no settlements with the probate court. The 
decedent was mistaken in supposing, as stated in his will, 
that he owed but little: on the contrary, he was largely 
indebted. Sterrett and Cook, as administrators, paid off 
debts amounting to over $9,000; and a judgment for 
$8,573 was afterwards recovered against Mrs. Sellers, as 
executrix, on a liability incurred by the decedent in his 
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life-time. In January, 1853, a tract of land belonging to 
the estate was sold by the executrix, under an order of 
the probate court, for $8,748; but one-half the proceeds 
of the sale was paid by the executrix, through mis- 
take, to one W. W. Robinson, who claimed a half-interest 
in the land under a written agreement between himself 
and the decedent, which was made an exhibit to the bill, 
and which provided for the erection and operation of a 
steam-mill on the lands at the joint expense of the parties. 
The executrix acted in good faith in her management of 
the estate, but, through ignorance, involved both herself 
and the estate in pecuniary embarrassments ; and several 
judgments were rendered against her, both individually 
and as executrix, on liabilities contracted by her after the 
decedent’s death. In August, 1858, Mrs. Sellers filed 
her written resignation as executrix, which was accepted 
by the court; and letters of administration de bonis non, 
with the will annexed, were thereupon granted by the 
probate court to Daniel Sellers, the brother of the dece- 
dent. 

The bill was filed by the administrator de bonis non, 
against the widow and children of the decedent, asking 
the instructions of the court in the management of the 
estate, an account against the executrix, and a final settle- 
ment and distribution of the estate; and the several 
creditors who had recovered judgments against the exec- 
utrix, were joined as defendants. The chancellor dis- 
missed the bill, on motion, for want of equity; and his 
decree is now assigned as error. 


Aurx. Wuitr, for the appellant, cited the following 
cases, as showing that the bill-contained equity: Pearson 
v. Darrington, 18 Ala. 348; S. C., 21 Ala. 469; Hunley 
v. Hunley, 15 Ala. 91; Elliott v. Mayfield, 8 Ala. 223; 
Horton v. Mosely, 17 Ala. 795; Montgomery v. Givhan, 
24 Ala. 568 ; Gould v. Hayes, 25 Ala. 426; Dement v. Bog- 
gess, 13 Ala. 143; Leavens v. Butler, 8 Porter, 380; Trotter 
v. Blocker, 6 Porter, 269; Blakeyfv. Blakey, 9 Ala. 894; 
Balfour’s Adm’r v. Carter, 19 Ala. 814; Abercrombie v. 
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Abercrombie, 27 Ala. 489; also, Hill on Trustees, 42, 239, 
554; 1 Story’s Equity, §§ 532-44. 








D. W. Barns, contra.—The bill does not state facts 
sufficient to uphold the jurisdiction of equity on any of 
the grounds which authorize that court to take cogni- 
zance of the settlement of an administrator’s accounts. 
That it cannot be sustained as a bill for the discovery of 
assets, see Horton v. Mosely, 17 Ala. 794; Perrine y. Car- 
lisle, 19 Ala. 686; Crothers v. Lee, 29 Ala. 337. Nor can 
it be upheld as a bill to settle complicated accounts. If 
any complication of accounts is shown, it is not in a mat- 
ter in which the complainant is concerned. The widow is 
exempt from liability to account for her management and 
possession of the estate. Her beneficial interest under 
the will, in effect, extends to the entire profits and income 
of the estate, subject only to a trust for the support and 
education of the children.—Gourly v. Thompson, 2 Sneed, 
387. Neither does the execution of the will involve any 
matter of purely equitable cognizance. The widow takes 
the control of the property under the will as trustee, and 
not as executrix; and-the trust does not pass to the 
administrator with the will annexed.—Hitchcock v. U. © 
S. Bank, 7 Ala. 887. The bill, then, does not contain 
equity, unless an administrator de bonis non always has the 
right to go into equity, to compel a settlement by the 
administrator in chief,—a position which cannot be main- 
tained.—King v. Smith, 15 Ala. 264. 


A. J. WALKER, C. J.—The chancellor dismissed the 
bill, for want of equity, before it was ripe for a hearing. 
Several questions, which counsel foresee will arise in the 
progress of the cause, as well as the equity of the bill, 
have been argued; but we shall consider only the ques- 
tion decided by the chancellor. If we were to go beyond 
the question of equity in the bili, we would exercise orig- 
inal, not appellate jurisdiction. In two cases, this. court 
has declined to pass upon any other question than the 
equity of the bill, when the chancellor dismissed the bill, 
for want of equity, on a final hearing.—Byrd v. McDaniel, 
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26 Ala. 582; Bondurant v. Sibley’s Heirs, 29 Ala. 570. 
While we do not intend now to reassert the practice 
suggested by those cases, and lay down a rule which 
would preclude us from passing upon the merits of the 
case, when they were before the chancellor, but were left 
unconsidered, because he thought the bill did not contain 
equity ; yet we are clearly of the opinion, that it would be 
improper for us to decide any other question than the 
equity of the bill, when there was a dismissal for want of 
equity before the hearing of the cause. 

[2.] The chanceller erred in dismissing the bill. It is 
certain that the facts set forth by the complainant show 
that the duties of the trust devolved upon him are doubt- 
ful, difficult, and embarrassing; and he has a right to 
come into the chancery court, and seek its aid and direc- 
tion, and to obtain a construction of the testator’s will. 
Trotter v. Blocker, 6 Porter, 269-290; 2 Story’s Eq. Jur. 
436, § 1065. 

[3.] It is claimed, also, that the bill contains equity, to 
take an account against Mrs. Sellers, the resigned execu- 
trix. The will directs, that the residue of the testator’s 
property should be kept together, under the control and 
management of Mrs. Sellers, “to be managed entirely at 
her discretion,” for the use and benefit of the testator’s 
family, for the support of his wife, and for the support 
and education of his children. The will also expresses 
the testator’s desire, that Mrs. 8. should not be held to 
account, or to settle with the orphans’ court, for the manage- 
ment and possession of his estate. So far as the conduct 
of Mrs. S. had reference to the support of the family, and 
the support and education of the children, she acted under 
a discretionary power, and would not be responsible, 
unless her conduct was fraudulent, which is negatived by 
the allegations of the bill. We think, too, that so far as 
the mere **management and possession of the estate’’ were 
concerned, the will exempts her from accounting, and 
also from the duty of settling in the court designated. 
Viewing the sentence as to the liability to account in con- 
nection with the discretionary power bestowed upon her, 
and looking to the grammatical construction of the sen- 
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tence, we understand it to relieve her altogether from 
liability to account for the “ management and possession 
of the estate.” The word estate is used in various senses. 
It is often used to designate the property composing the 
assets of a decedent; or the property, real and personal, 
belonging to an existing individual. In that sense, we 
think the word is used in the will. In the same connec- 
tion, there is an exemption from liability to account for 
the possession of the estate. The thing intended to be 
designated, was something tangible—susceptible of pos- 
session, as well as management. The clause must, there- 
fore, be understood to relieve her from liability to account 
for the management and possession of the property 
belonging to the estate, and coming under the operation 
of the will. She is also relieved from settling in the 
orphans’ court ; but the words relieving her from that 
duty, do not have a sufficiently extensive import to justify 
us in holding her exempted from responsibility in any 
forum. 

After conceding to Mrs. 8. an exemption from account- 
ability in the particulars pointed out, there remains, under 
the allegations of the bill, such a complication of 
accounts, connected with such trusts, as would authorize 
the chancery court to take jurisdiction. 

We have avoided, in this opinion, the question, whether 
an administrator de bonis non can, in the absence of auy 
special cause, come into the chancery court, to compel a 
settlement by his predecessor, before the jurisdiction of 
the probate court has attached. We mention the ques- 
tion for the purpose of saying, that its decision is not to 
be implied from our failure to notice it. Its decision in 
this case is not necessary. 

The decree of the court below is reversed, and the 
cause remanded. 


Stone, J., not sitting. 
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PARK vs. WOOTEN’S EXECUTORS. 


[ACTION AGAINST EXECUTORS OF DECEASED PARTNER, ON ACCEPTANCE OF PART- 
NERSHIP, AND OPEN AGCOUNT FOR GOODS SOLD AND DELIVERED.] 


1. Liability of dormant partner.—If a dormant partner is known as a member of 

the firm by one who has dealings with it, actual notice of the dissolution of 
_ the firm must be brought home to such person, in order to exonerate the 
dormant partner from liabilities contracted by the firm after his withdrawal. 

2. Relevancy of evidence showing notice of dormant partner—In an action against 
the personal representatives of a deceased dormant partner, on liabilities 
contracted by the firm after his withdrawal, evidence showing that the 
plaintiff, when he commenced dealing with the firm, had notice or knowledge 
of the fact that thedeceased was then a member of the firm, is relevant 
and admissible for him. 

8. When motion to suppress evidence may or must be made.—A motion to suppress 
the answer of a witness, on the ground that it is not responsive to the 
interrogatory, cannot be made after the trial has commenced. 

4. Objection to evidence admissible for one purpose—When evidence is offered gen- 
erally, which is admissible for a single purpose only, the party against 
whom it is offered, instead of moving its exclusion, should ask a charge 
limiting its operation and effect. 


AppgEAL from the Circuit Court of Lowndes. 
Tried before the Hon. Nat. Cook. 


Tuis action was brought by John D. Park, against the 
executors of Henry V. Wooten, deceased ; and was found- 
ed on an open account for $571: 15, for goods sold and 
delivered by plaintiff, on the 18th June, 1855, to the firm 
of W. B. Wright & Co., and an acceptance for $134 93, 
of the same date, which was given by the said firm for 
goods previously sold and delivered to them by plaintiff ; 
the complaint alleging that the defendants’ testator was a 
member of the said firm. It appeared from the evidence 
adduced by the plaintiff, as stated in the bill of exceptions, 
that the firm of W. B. Wright & Co. commenced busi- 
ness in 1853, in Memphis, Tennessee, and was composed 
of W. B. Wright, A. A. Smithwick, and H. V. Wooten, 
the defendants’ testator; that it was dissolved in March, 
1855, by the withdrawal of Wooten and Smithwick ; that 
Wright afterwards continued the business at the same 
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place, and under the same name; and that the plaintiff 
had dealings with the firm, both before and after its dis- 
solution. The plaintiff read in evidence the deposition 
of one Lemuel Bolles, his clerk, which was taken on inter- 
rogatories and cross-interrogatories. The 6th direct in- 
terrogatory to this witness, and the Ist and 2d cross-inter- 
rogatories, with the answers thereto, were in the following 
words: 

“Int. 6. Are there any facts within your knowledge, 
tending to show that the said accounts were contracted 
on the credit of any particular member of said firm of 
W. B. Wright & Co.? If yea, state upon whose credit ; 
and if you answer on the credit of the late H. V. Wooten, 
state all the facts within your knowledge tending to show 
that fact.” Answer.— The accounts made with the firm of 
W. B. Wright § Co. were made by John D. Park on the 
eredit of H. V. Wooten, and no one else, as the information 
obtained respecting the responsibility of the firm went to show 
that Wooten was the responsible partner ; and on his means and 
credit the goods were sold. The first order received from W. 
B. Wright § Co. was through Mr. A. Hansford, who stated 
that Dr. Wooten was aman of considerable property ; and in- 
Sormation to that effect was also received through the commercial 
agency. If such had not been the case, no extension would 
have been granted on the bill of December 18, 1854. I recol- 
lect distinctly the whole state of the case at the time, as 
I had an opportunity, from my situation with the plain- 
tiff [as clerk], of knowing all the circumstances.” 

“* Cross-Int. 1. Were there ever any dealings between 
the plaintiff and the firm of W. B. Wright & Co., pre- 
vious to the purchase of the goods for which this suit is 
brought to recover? If yea, tellhow you knowit? what 
transactions were there? were you present when they took 
place ? how often do you know, of your own knowledge, 
of any dealings having taken place between said firm and 
plaintift ?” Answer.—“ The firm of W. B. Wright & Co. 
purchased one bill prior to those for which this suit is 
brought, which was in December, 1853 ; and that bill was 
promptly paid. That order was sent in by A. Hansford, 
who represented the firm as good,—Dr. Wooten being the 
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moneyed man of the house. I know of only four bills 
being sold by plaintiff to said firm. Iwas present when 
they were made, having myself sent the bills and made 
the shipments.” 

“ Cross-Int. 2. How did you derive your information, 
as to who composed the firm of W. B. Wright & Co.? 
Did you ever see Dr. Wooten? if so, where? If yousay 
that plaintiff never had any notice that Dr. Wooten had 
withdrawn from the said firm, tell how you know that he 
was never notified. Do you mean to swear that he could 
not have been notified without you knowing it, or that, if 
he was notified, you do not know it?’ Answer.— I de- 
rived my information, as to who composed the firm of W. -B. 
Wright & Co., from Hansford and the commercial agency. I 
have never seen Dr. Wooten, to my knowledge. I do not 
believe that the plaintiff was ever notified of the with- 
drawal of Dr. Wooten, as I should have known it if he 
had been, having had access to all the correspondence of 
the house, and charge of all the books and papers. If he 
was ever notified, I do not know it.” 

*“‘ Before the reading of said deposition, the defendant 
moved to suppress the following portions thereof, to-wit, 
that portion of the answer to the 6th direct interrogatory 
which is” italicized. “The defendant also moved to sup- 
press that portion of the answer to the 1st cross-interrog- 
atory which is” italicized. ‘The defendant also moved 
to suppress that portion of the -answer to the 2d cross- 
interrogatory which is” italicized. “ The defendant stated, 
in argument, that his grounds of objection to the portions 
of said deposition above set out were, that the same were 
hearsay, and contained conclusions of the witness. The 
plaintifi admitted the illegality of the last portion of said 
deposition above set out, and consented to the exclusion 
of the same from the jury, which was accordingly done. 
The court also excluded from the jury the first and second 
portions of said deposition above set out and objected to ; 
to which the plaintiff excepted. The plaintiff then offered 
to read as evidence to the jury the said first and second 
excluded portions of said deposition, merely for the pur- 
pose of showing a knowledge on the part of the plaintiff 
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that the defendants’ testator was a partner of the firm of 
W. B. Wright & Co. before its dissolution in March, 1855, 
and that the plaintiff dealt on a credit with said firm upon 
the supposed responsibility of said testator; at the same 
time offering to prove by others the fact that said testator 
was a member of said firm prior to its said dissolution. 
The court refused to permit plaintiff to read said portions 
of said deposition for the purpose specified, and the plain- 
tiff excepted.” 

The rulings of the court on the evidence, and its charge 
to the jury, are now assigned as error. 


Cuitton & Gunter, for appellant. 
D. W. Barnes, contra. 


STONE, J.—It may, for the purposes of this case, be 
conceded that the defendants’ testator, Dr. Wooten, was 
a dormant partner in the firm of W. B. Wright & Co. 
Coll. on Part. § 4. 

If a dormant partner be known as a member of the firm, 
to one with whom the firm has dealings, actual notice of 
dissolution must be carried home to the person who has 
thus dealt with the firm, in order to exonerate outgoing 
partners from liabilities afterwards incurred. This actual 
notice may be shown by positive evidence, or by pertinent 
circumstances, if sufficient to convince the jury.—Maul- 
din v. Br. Bank of Mobile, 2 Ala. 502, 510-11; Coll. on 
Part. § § 536, 5387, and notes. 

[2.] It results from the principles stated above, that 
notice to, or knowledge in the plaintiff, that Dr. Wooten 
was a member of the firm of W. B. Wright & Co. when 
he, the plaintiff, first opened an account with them, was 
pertinent and material, and the plaintiff should have been 
allowed to prove it. The circuit court erred in excluding 
that part of the answer of the witness Bolles to the first 
cross-interrogatory, which is expressed in the words, 
“who represented the firm as good,—Dr. Wooten being 
the moneyed man of the firm.” The whole sentence, 
from which that was stricken, states that one Hansford 
had ordered the first bill of goods which the firm bought 
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from the plaintiff; and the rejected clause, if believed, 
shows that Mr. Park, while he was dealing with the firm, 
had notice that Dr. Wooten was a member. 

[38-4.] It is urged, that the answer to the first cross- 
interrogatory was not responsive to any direct question ; 
and that, of the clause rejected, there was a portion which 
was illegal. The rule which relieves the primary court 
from the duty of separating legal from illegal evidence, is 
invoked. The objection, that the answer was not respon- 
sive, is answered by the fact, that the motion to exclude 
seems not to have been made until the trial had been en- 
tered upon.—McCreary v. Turk, 29 Ala. 244. The clause 
excluded on defendant’s objection, purports to be a repre- 
sentation, made to the plaintiff by Mr. Hansford, the 
agent of the plaintiff tor some purposes. The fact to be 
proved was notice; and the testimony offered was in the 
nature of a verbal fact, tending to prove notice. It was 
a representation from which notice would probably be in- 
ferred, if believed by the jury. Strike out from the rep- 
resentation the words here objected to as illegal, and both 
the sentence and the sense will remain incomplete. Notice 
was not the sole, nor, perhaps, the primary object of the 
representation; although, if the witness be believed, notice - 
that Dr. Wooten was a partner is implied in the commu- 
nication. This is acase of evidence, competent for the 
establishment of one of the facts involved in the issue. 
We will not presume the court would necessarily have 
permitted the evidence to have too large an operation. 
The proper course for defendant was, to let the evidence 
in, and, if he deemed it necessary, he should have asked 
a charge, limiting its operation to the question of notice, 
the only subject on which it appears to have been compe- 
tent. 

Another rejected clause, commencing with the words, 
“J derived my information,” &c., seems to be equally un- 
exceptionable with the clause above copied. Each tended 
to prove the fact of notice. That Dr. Wooten was a mem- 
ber of the firm, had been proved by other witnesses, who 


testified as to facts. 
If it be objected that the notice, of which the witness 
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Bolles testifies, was in writing; and that the writing should 
have been produced, or its absence accounted for,—a suf- 
ficient answer is furnished in this, that we do not think 
the record shows the notice or information was in writing. 
The rules above declared will govern the charge on 
another trial. 
Reversed and remanded. 





SAYRE vs. DURWOOD. 


[ACTION ON CONTRACT FOR PERSONAL SERVICES. ] 


1. Relevancy of evidence showing condition of parties after making of contract.—In 
an action on a contract, to recover the wages stipulated to be paid for 
services to be rendered, the fact that the defendant, at a time subsequent 
to the making of the contract, “ had in his employment sufficient to do the 
business of the house,” is prima fucie irrelevant. 

2. Relevancy of deelaration of readiness and willingness to perform contract.—In such 
action, a declaration by the plaintiff, made to the defendant during the 
time covered by the contract, showing his readiness and willingness to 
perform the stipulated services, is relevant and admissible evidence for him. 

3. Examination of witness.—lt is discretionary with the primary court to permit 
a leading question to be put by a party to his own witness, and its action 
in this regard cannot be revised on error. 

4. General objection to evidence—A general objection to an entire question, a 
part of which calls for legal evidence, or to an entire answer, a portion of 
which is legal evidence, may be overruled entirely. 


AppgEaL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 


Tus action was brought by Alexander Durwood, 
against William Sayre and Henry Fullilove, “to recover 
the sum of $800,” as the complaint alleged, “ upon a con- 
tract with them for his services, to be rendered as clerk, 
during the season of 1854-5, from about the 20th Novem- 
ber in the year 1854, to about the 1st June in the year 
1855, in the grocery-store of the defendants in the city of 
Mobile,—which services the plaintiff was ready and will- 
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ing during all that time to render, and duly offered to 
render ;” “also, the further sum of $300, for work and 
services done and performed by plaintiff, in and about the 
business of defendants, at their request, and for moneys 
paid, laid out and expended by plaintiff, for defendants, 
at their instance and request.” Sayre alone was served 
with process, and the suit proceeded against him alone. 
No pleas appear in the record. 

It appeared from the evidence adduced oa the trial by 
the plaintiff, that the defendant Sayre, who was engaged 
in the grocery business in the city of Mobile, entered into 
an agreement with Fullilove, in the summer of 1854, for 
the formation of a partnership between them in that busi- 
ness; but the partnership never went into operation, in 
consequence of Fullilove’s ill-health. At the time the 
agreement was made, Fullilove was a clerk in the house 
of Parker, Norris & Co. in Mobile, to whom William B. 
Weaver, a brother-in-law of the plaintiff, (and a member 
of the firm of Eckford & Weaver,) made application for a 
situation for plaintiff as clerk ; and, while Parker, Norris 
& Co. had this application under consideration, informed 
Weaver of the intended partnership of Sayre & Fullilove, 
and agreed, through Weaver, to employ plaintiff as clerk 
in that house during the ensuing business season, at an 
annual salary of $800. Up to that time, Eckford & Wea- 
ver had given most of their custom in the purchase of 
groceries to Parker, Norris & Co., “principally through 
favor to said Fullilove.” Weaver testified, “that there 
was no other condition to the contract for the employ- 
ment of plaintiff, than that he should be paid $1,000 for 
his services if the business of the house should be very 
prosperous during that season ; but that he had no doubt 
Fillilove expected that the house of Sayre & Fullilove 
would get the custom of Eckford & Weaver, and that this 
was a principal inducement with Fullilove for employing 
plaintiff.” Both the partners in the house of Eckford & 
Weaver testified, that they would have transferred a por- 
tion of their custom to the firm of Sayre & Fullilove, or 
to Sayre after the firm was broken up, if the plaintiff had 
been employed according to the contract; but that they 
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never agreed, and would not agree, to pledge all their 
custom to any one house. ‘It was further proved, that 
Fullilove sent cards of the new firm to plaintiff, and mes- 
sages through other persons, urging him to great diligence 
during the summer in securing custom for them. In the 
fall, in due time, plaintiff presented himself at defendant’s 
store in Mobile, and offered his services to him according 
to the contract ; Fullilove not being in Mobile at the time, 
The defendant then admitted that Fullilove had authority 
to employ plaintiff as aforesaid, but said, that Fullilove 
had informed him, that one of the conditions of the con- 
tract was, that they were to get all the business of the 
house of Eckford & Weaver; and that if they would pledge 
themselves to give him the filling of all their orders for 
groceries, plaintiff might go to work. Weaver and Fulll- 
love were not then in the city, and did not arrive until 
some time afterwards ; and the matter remained undecided 
during the season,—plaintiff being neither accepted nor 
discharged, but remaining all the time in the city, and fre- 
quently offering himself at the defendant’s store for service. 
Owing to the unexampled drought, the rivers did not rise 
during the season, except for a very short time in the 
spring; and, consequently, there was but little business 
done at the grocery houses in Mobile during that season. 
In the course of the evidence, the defendant asked one 
Roberts, a witness for plaintiff, who was and had long 
been defendant’s clerk, ‘whether defendant had in his 
employment sufficient to do the business of the house 
during the season of 1854-5, and whether he had any 
necessity for more help at the time the contract was made 
with plaintiff.’ The plaintiff objected to this question, 
as irrelevant and otherwise exceptionable. The court 
sustained the objection, and the defendant excepted.” 
The defendant then read in evidence the deposition of 
Fullilove, who testified, that the contract for the employ- 
ment of plaintiff was conditional,—being dependent on 
the new firm of Sayre & Fullilove going into operation ; 
and that another stipulation of the contract was, that the 
new firm should get all the business of Eckford & Weaver. 
After the defendant had read this deposition in evidence, 
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the plaintiff called’one Stark as a witness, who was a clerk 
in the house of Eckford & Weaver during the season of 
1854-5, and proposed to ask him this question: “Did 
not plaintiff, in January, 1855, say to Fullilove, in the 
office of Eckford & Weaver, and in the presence of Mr. 
Kekford and yourself, that if his services were not wanted 
by Sayre & Fullilove, he was willing, if paid for the time 
lost, to release them from their engagement, and to get 
employment elsewhere? and did not Fullilove reply, 
‘Wait, and it will all be right,’ or words to that effect?” 
The defendant objected to this question, and reserved an 
exception to the overruling of his objection. The witness 
replied, “that at the time mentioned, to-wit, in January, 
1855, plaintiff did say to Fullilove, in the oftice of Eckford 
& Weaver, and in the presence of Eckford and himself, 
that if his services were not wanted by Sayre & Fullilove, 
he was willing, if paid for the time lost, to release them 
from their engagement, and to get employment else- 
where; and that Fullilove replied, ‘Don’t be so impatient 
—wait, and we will make it all right,’ or words to that 
effect.” This answer the defendant moved to exclude, as 
illegal, irrelevant, and inadmissible ; but the court over- 
ruled the objection, and the defendant excepted. 

The rulings of the court on the evidence, to which 
exceptions were reserved, are now assigned as error. 


Tuos. H. Hernpon, for appellant. 
A. R. Mannine, contra. 


RICE, C. J.—The evidence conduced to show, that the 
contract on which the plaintiff relied for a recovery, was 
made in the summer of 1854. The question propounded 
by the defendant to the witness Roberts, called upon him 
to state, whether, ai a time subsequent to the making of the 
contract, the defendant “ had in his employment sufficient 
to do the business of the house.” The matter thus 
called for is, to say the least of it, prima facie, irrelevant. 
Its relevancy was not shown, nor offered to be shown. 
There was no error in sustaining the objection to the 
question, a part of which called for this irrelevant matter. 
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The contract relied on by the plaintiff, and set forth in 
the first count of his complaint, was a contract with Sayre 
& Fullilove for the plaintiff’s services, “to be rendered 
as clerk during the season of 1854—55, from about the 20th 
November in the year 1854, to about the first day of June 
in the year 1855, in the grocery-store” of Sayre & Fulli- 
love in the city of Mobile. He avers in that count, that 
he was ready and willing during all that time to render 
the services, and that he duly offered to render them. 
There was evidence tending to prove the contract; and 
the plaintiff clearly had the right to prove, not only that 
he duly offered to render the services at the beginning of 
the season of 1854-55, but that he was ready and willing 
during the season to render them. <A declaration of 
readiness and willingness made by him, either to Sayre 
or to Fullilove, in the city of Mobile, during the season, 
is, prima facie, relevant for the purpose of showing his 
readiness and willingness at the time of such declaration. 
The declaration of the plaintiff to Fullilove, called for by 
the first part of the question proposed to the witness 
Stark, was, in substance, a declaration to Fullilove of the 
plaintiff’s readiness and willingness to render the services ; 
and was, therefore, admissible. The declaration thus 
called for seems to us to amount, in substance, to the 
following: “I am ready and willing to serve Sayre & 
Fullilove, if they want my services; if they do not want 
them, then Iam ready to compromise on the terms I here 
now propose.” That declaration may be very weak evi- 
dence; still, as it is relevant, and as the objection was to 
the whole question, and not to part only of it, there was 
no error in overruling the objection—McCargo v, 
Crutcher, 27 Ala. 171; Magee v. The State, at the pres- 
ent term. 

Judgment affirmed. 


Nore sy Reporter.—After the delivery of the foregoing 
opinion, on’ petition for a rehearing by the appellant’s 


counsel, the following opinion was pronounced : 


Per Curiam.—We adhere to the views expressed in the 
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foregoing opinion. The question propounded to the 
witness Stark was not objected to as leading. Besides, it 
is in the discretion of the primary court to permit a lead- 
ing question to be put by a party to his own witness, and 
its action in this regard cannot be revised on error.—Blev- 
ins v. Pope, 7 Ala. 371; Watson v. Anderson, 11 Ala. 45. 
It is clear that the objection of the defendant was to the 
entire question; and asa part of the question called for 
legal evidence, the court did not err in overruling the 
objection. In like manner, the motion made was to 
exclude the whole answer, although the reason upon 
which it was founded, applied only to a particular part of 
the answer. 
Judgment affirmed. 





BLACKMAN vs. JOHNSON. 


[ACTION ON BILL OF EXCHANGE BY PAYEE AGAINST DRAWER. ] 


1. To what witness may testify.—A witness may testify that a slave is unsound ; 
and if his observation has not been sufficient to justify the assertion as a 
matter of fact, it is the appropriate office of a cross-examination to make 

_ this appear. 

. Hearsay inadmissible.—The declarations of a physician, respecting the con- 
dition of asick person whom he is calied to attend, when proved by a third 
person who was present, are mere hearsay, and, consequently, not compe- 
tent evidence. 

. Proof of condition of sick slave-—Where the soundness of a slave is in con- 
troversy, a witness cannot be allowed to testify that, on a particular occa- 
sion when he was present, he thought the slave would die ; nor to state the 
fact that the slave himself prayed, and called on others to pray for him. 

4. Declarations of sick slave-—The declarations of aslave who is sick or diseased, 

made to his attending physician, respecting the remedy resorted to on a 
former occasion, are not admissible evidence on the principle of res geste. 

5. Admissibility of parol evidence of fraud, notwithstanding writing.—The fact that 

a contract is reduced to writing, does not preclude the admission of parol 

evidence of fraud. 

When misrepresentation constitutes fraud.—The law is settled in this State, that 

a misrepresentation of a material fact by the vendor, although made with- 

out a knowledge of its falsity, may constitute a fraud on the purchaser. 
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AppEAL from the Circuit Court of Macon. 
Tried before the Hon. S. D. Hate. 


Tuts action was brought by Edward Johnson, against 
Burrell Blackman and James Blackman ; was founded on 
the defendants’ bill of exchange for $200, dated the 18th 
August, 1850, and payable at sight, to the plaintiff's or- 
der; and was commenced on the 6th September, 1850. 
The defendants pleaded the general issue, in short by 
consent, with leave to give any special matter in evidence. 
On the trial, after the plaintiff had read in evidence the 
bill which was the foundation of the action, the defend- 
ants proved that it was given in part payment for the 
purchase-money of a slave, named John, who was sold by 
plaintiff to said Burrell Blackman at the price of $800; 
aud then read in evidence the bill of sale for the slave, 
which contained a warranty that the slave was “ sound in 
body and mind, venereal disease excepted.”” The defend- 
ants then read in evidence the depositions of Martha 
Plant and Mahala Jarnigan, who, in answer to a direct 
interrogatory by defendants, testified, ‘that said negro 
was not sound.” The court excluded this statement from 
the jury, on the plaintiff’s objection, ‘on the ground that 
the same was illegal, and the mere opinion of the wit- 
nesses ;” to which ruling the defendants excepted. The 
court also excluded from the jury, on the plaintiff’s mo- 
tion, “as illegal and irrelevant evidence,” the followifg 
portion of the answer of the same witnesses to another 
direct interrogatory, to-wit: ‘Martha Plant says, that 
Dr. Dunn told Burrell Blackman at that time that it was 
a bad case, and that he could not cure the slave; and 
advised said Blackman to carry him to Dr. Sims, of 
Montgomery. At another time shortly afterwards, when 
again called in to see the boy by said Blackman, said 
Dunn told him that he could not cure the boy, and, as he 
could not get Dr. Sims, to carry him to Dr. Jones, of 
Tuskegee ; that it was a bad case, and the knife would 
have to be used on him. Both the witnesses say, that 
the first night Dr. Dunn was called in, they thought the 
boy would die; and that the boy called on Dr. Dunn ta 
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pray for him, and called on his master and mistress to 
pray for him, and prayed himself.” To the exclusion of 
this evidence from the jury the defendants also reserved 
an exception. The court also excluded from the jury, on 
the plaintiff's motion, “as illegal and the mere expression 
of an opinion by the witness,” a statement by Henry H- 
Blackman, another witness for the defendants, in these 
words: ‘The boy John was not sound when I knew 
him ;” and the defendants excepted to its exclusion. The 
defendants also read in evidence the depositions of Drs. 
Jones and Howard, practicing physicians, who had per- 
formed a surgical operation on the slave for a stricture of 
the urethra, and who testified to his condition, the charac- 
ter of his disease, his value, &c. ; and stated, among other 
things, “‘ that the boy toldthem the stricture was attempt- 
ed to be burned out in Richmond.” This statement of 
the witnesses the court excluded, on the plaintiff's objec- 
tion, “as illegal and irrelevant evidence ;” to which the 
defendants excepted. The defendants offered to prove 
by a witness named Crowder, who was present at the sale 
of the slave, “‘that before the bill of sale for the slave 
was signed and delivered, the plaintiff told Burrell Black- 
man, that the disease with which the slave was then afflict- 
ed was an ordinary case of gonorrhea; that the slave 
had just caught it, and it could be cured without any 
difficulty ; and that he then had medicine along with him 
that would cure it.” The court excluded this evidence 
from the jury, on the plaintiff's objection, “on the ground 
that it was illegal and irrelevant under the issue joined 
between the parties ;” and the defendants excepted. 

The rulings of the court on the evidence, as above 
stated, are now assigned as error. 


James EK. Betser, for the appellants. 
Warts, JupaE & JAcKsoN, contra. 


A. J. WALKER, C. J.—That a slave is unsound, is 
not necessarily a matter of opinion, or scientific deduction. 
It is often a fact perfectly obvious to the senses. The ob- 
servation of a man writhing from day to day with pain, 
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or languishing upon a bed of illness, or covered with a 
cutaneous eruption, would authorize the announcement 
by the observer, as a fact, that he was unsound. Hence, 
this court has said, that “‘ the most ignorant witness may 
be permitted to state the fact of disease, when open to the 
perception of the senses,” (Milton v. Rowland, 11 Ala. 
782:) “that the apparent condition of the physical system, 
as to health or sickness, is certainly a matter of fact,”’ 
(Bennett v. Fail & Patterson, 26 Ala. 605 ;) and that such 
expressions as, the slave was sick, had fever, was pregnant, 
&c., coming from a witness not an expert, were legal evi- 
dence, (Wilkinson v. Mosely, 80 Ala. 562.) The state- 
ments of the witnesses Plant, Jarnigan, and Blackman, 
that the slave was unsound, were admissible, and the court 
erred in rejecting them. If their observation did not 
justify their assertion, it was the appropriate office of a 
cross-examination to expose their delusion or falsehood. 

[2-8.] The declarations of the physician, called to 
minister to the slave John, were but the declarations of a 
third person, and there was no error in excluding them. 
That the witness, on a given occasion, thought the negro 
would die, was not a fact having a legitimate bearing in 
the case, and was not admissible in evidence. So, also, 
the fact that the slave prayed himself, and called upon 
others to pray for him, was not evidence, and was properly 
rejected. 

[4.] The declaration of the slave to his attending phy- 
sician, that a specified remedy had at one time been resort- 
ed to, was not competent evidence. Our previous decis- 
ions upon the admissibility of the statements of diseased 
slaves to their physicians, do not justify the admission of 
such evidence.—Wilkinson v. Moseley, 80 Ala. 562; 
Eckles & Brown v. Bates, 26 ib. 655 ; Rowland v. Walker, 
18 ib. 749. There may be cases, where past treatment 
has so affected the character of the disease, and has exert- 
ed so continuous and protracted an influence upon the 
disease and the health of the patient, that a knowledge 
of it would constitute a material element in judging of the 
disease ; and it may be that, in such cases, the declarations 
of the slave, as to his past treatment, would be admissi- 
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ble. It does not appear that this is such a case, and we 
merely mention it to avoid misapprehension of the extent 
of our decision. 

[5.] The fact that the contract of the parties was in 
writing, does not preclude the admission of parol evidence 
of fraud in the sale of the slave by the plaintiff to the 
defendant. The representation of the plaintiff, as to the 
character of the disease of the slave and its curableness, 
certainly pertained to, and affected the question of fraud, 
and was admissible. There was evidence in the case con- 
ducing to show that that representation was untrue, and 
prejudicial to the defendant. It would be an invasion of 
the province of the jury, for the court to assume that the 
falsity of the representations was not sufliciently shown. 

[6.] It is contended that, from the whole evidence, it 
is clear that the plaintiff did not know of the falsity of 
the represertation made by him; that in the absence of 
such knowledge, there was no fraud; and that the evi- 
dence being clearly insufficient to establish fraud, it might 
be rejected. This argument erroneously assumes, that a 
false representation is only fraudulent, when made with 
a knowledge of its falsity. The law, as settled in this 
State, is otherwise.—Atwood v. Wright, 29 Ala. 346; 
Read v. Walker, 18 Ala. 823; Munroe vy. Pritchett, 
16 Ala. 785; S. C., 22 Ala. 501; Foster v. Gressett, 
29 Ala. 393; Lanier v. Hill, 25 Ala. 554. 

Judgment reversed, and cause remanded. 





CAZALAS anp WIFE vs. RODAYT anv WIFE. 


[EJECTMENT UNDER CODE, AGAINST HUSBAND AND WIFE. ] 


1. Form of complaint in statement of parties, and presumption in favor of judgment. 
In ejectment against husband and wife, (Code, § 2131,) the marginal state- 
mentin the complaint of the names of the parties, showing that the defend- 
ants are sued as husband and wife, is equivalent to an averment that the 
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wife has an interest in the defense of the action, or in the lands sued for ; 
and after judgment on verdict against the defendants without objection or 
exception on their part, the appellate court will presume that the wife had 
an interest in the, subject-matter of the suit, and that she was properly 
joined as a defendant. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


In this case, the marginal statement of the parties’ 
names, both in the complaint and in the judgment entry, 
is as follows: “Jules Du Courman and Merazie, his wife; 
Victor Rodayt and Celia, his wife ; heirs of Victor Rodayt, 
deceased, vs. Francis Cazalas and Virginia, his wife.” 
The complaint was in the usual form, and only stated 
that “the plaintiffs sue to recover the following tract of 
land,” (describing it,) “of which they were possessed 
before the commencement of this suit, and, after such 
possession accrued, the defendants entered thereupon, 
and unlawfully withhold and detain the same,” &. The 
defendants pleaded, “in short by consent,” not guilty, 
and the statute of limitations of ten years. The verdict 
of the jury, as set out in the judgment entry, was—“‘ We, 
the jury, find for the plaintiffs-the one undivided two- 
thirds of the land, and assess their damages for the deten- 
tion of the same at $240.” There is no bill of exceptions 
in the record. 

The errors assigned in this court are: ‘1st, no judg- 
ment should have been rendered on the verdict; 2d, the 
complaint is not sufficient in law to sustain the action ; 
3d, the action of ejectment cannot be sustained against 
husband and wife jointly; and, 4th, the action of eject- 
ment cannot be sustained against husband and wife, 
unless for the trespass of the wife dum sola,—which is not 
shown by either the complaint or the record.” 


E. 8. Dara@ay, for appellant. 
A. J. REeQuiEr, contra. 


STONE, J.—Under the rule laid down in Pickens v. 
Oliver, 29 Ala. 528, there are many actions ‘‘for the 
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recovery of land, or possession thereof,” which, under 
section 2131 of the Code, must be prosecuted against 
husband and wife. 

In the same case, we laid down a rule in relation to 
pleading in such cases, which, when applied to suits of 
this kind, will only require that the marginal statement 
in the complaint, of the parties to the suit, shall disclose 
that the suit is prosecuted against husband and wife. 
This, we, in effect, then held, and now repeat as applica- 
ble to actions of this kind,—is equivalent to an averment 
that the wife has an interest in the defense of the action, 
or in the lands sued for. If it turn out in proof that she 
has no interest, no judgment should be rendered against 
her. 

Conforming to the rules declared in Pickens v. Oliver, 
supra, we hold that in the state of this reeord—the ques- 
tion being raised only on error—we must presume that 
the female defendant had ‘an interest in the subject- 
matter of the suit ;’ that the suit did not relate to her 
estate made separate by law; and that she was rightly 
joined as a defendant. 

Indulging these presumptions, the law required that 
the wife should be joined as a defendant, and there was no 
error in rendering judgment against her.—Code, § 2131; 
Pickens v. Oliver, supra. 

We need not now decide how such judgment is to be 
enforced against a defendant who is a married woman. 
See Code, § 2432; Tidd’s Practice, pp. 194, 447, 1026, 
1114, 1115; Ex parte Deacon, 5 Barn. & Ald. 759. 

Affirmed. 
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HELVENSTEIN vs. HIGGASON. 


[acTIon ON PROMISSORY NOTE GIVEN FOR PURCHASE-MONEY OF LAND. ] 


1. Specification of grounds of demurrer.—A demurrer to acomplaint, not stating 

any specific grounds of objection, (Code, § 2253,) should be overruled. 
2. When purchaser may defeat recovery on note given for purchase-money of land.— 
No principle is better settled in this court, than that a purchaser of land, 
who goes into possession under a deed or bond for titles from his vendor, 
cannot resist a recovery on the note given for the purchase-money, so long 
as his possession remains undisturbed, on account of his vendor’s want of 
title, or failure to complete the conveyance ; and if this principle is not 
applicable, where the note contains a stipulation that itis to be void, if the 
vendor ‘fails to make permanent titles’ to the purchaser after the latter 
has discharged a certain deed of trust; yet it is incumbent on the pur- 
chaser, when seeking to avail himself of the discharge of the deed of trust, 
and the vendor’s failure thereupon to make title as stipulated, as a defense 
to an action on the note forthe purchase-money, to prove notice to the 
vendor of the discharge of the deed of trust. 


“ 


APPEAL from the Circuit Court of Marion. 
Tried before the Hon. Wm. 8S. Munn. 


Turis action was brought by John D. Higgason, against 
John C. Helvenstein, and was founded on a written in- 
strument, signed by the defendant, which was in the fol- 
lowing words: “ Between this and the first day of March 
next, I promise to pay John D. Higgason the sum of 
$1,600, for value received ; the condition of which is three 
forty-acre blocks of Jand, known as the N. E. fourth of 
8. E. fourth of section three, and the N. E. fourth of the 
N. W. fourth of section two, both in township eleven, 
range fourteen, andthe S. W. fourth of the S. E. fourth of 
section twenty-six, in township ten, range fourteen ; which 
note is to be void, if the said Higgason fails to make per- 
manent title to the said Helvenstein, after the said Hel- 
venstein lifts a hundred and eighty dollar deed and trust ; 
and the said Helvenstein binds himself to forfeit $500, 
provided he does not pay the said Higgason the above 
note by the 10th day of March next, after proper notice 
and the perfection of the title. This note draws interest 
from date, this 81st December, 1857.” 








260 ALABAMA. 





Helvenstein v. Higgason. 





The complaint alleged, that the plaintiff had complied 
with all the stipulations of this contract on his part, and 
that the defendant had failed to comply with the follow- 
ing stipulations: “1st, that he would lift a hundred and 
eighty dollar deed of trust therein mentioned; 2d, that 
he would pay the $1,600 as therein stipulated and prom- 
ised; and, 3d, that having failed to pay said $1,600 by 
the tenth day of March next after the date of said agree- 
ment, and after proper notice had been given by plaintiff, 
he has not paid the $500 therein mentioned, to be forfeit- 
ed by him in the-event of his default in making said 
payment according to the stipulations of said agreement.” 
The judgment entry shows that the defendant demurred 
to the complaint, that the demurrer was overruled, and 
that a demurrer was then sustained to the third breach 
assigned. The defendant then filed the following pleas: 
“Ist, fraud in selling the land specified in said instru- 
ment, to which he had no title, and to which he can make 
no permanent title; 2d, failure of consideration ; 3d, that 
plaintiff bound himself to make permanent title to said 
land to defendant, as a condition precedent, but did not 
make said title before the 10th day of March last, nor 
has he yet made said title, nor can he make said title; 
4th, that plaintiff has not performed or. complied with his 
covenant and agreement in said writing specified; Sth, 
the general issue, with leave to give any special matter 
in evidence; and defendant avers, that he paid and lifted 
said deed of trust, as he bound himself to do, and that 
plaintiff has not made, nor can he make, good and per- 
manent title.” 

On the trial, as appears from the bill of exceptions, the 
plaintiff read in evidence the writing which was the foun- 
dation of the suit, and a deed from himself and wife to 
the defendant, dated the 31st December, 1857, for a tract 
of land which was thus described. “The S. E. quarter 
of section 34, in township 10, range 14, west of Hunts- 
ville; also, the 8. half of section 35, same township and 
range; also, the W. half of the N. W. quarter of section 
21, in township 11, range 14; also, the W. half of the 
N. E. quarter of section 35, township 10, range 14; also, 
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the N. E. quarter of N. W. quarter of section 2, township 
11, range 14; also, the 8S. W. quarter of S. E. quarter of 
section 26, township 10, range 14,—containing seven hun- 
dred and sixty acres, more or less.” The consideration 
recited in the deed was in these words: ‘ For the consid- 
eration of two slaves, Joe and Amy, estimated at $2,000, 
and his promissory note for $1,600, with interest from 
date, (the note to be paid between this and the 1st March, 
1858,) amounting in all to $3,600—$3,500 is to pay for 
the land, and $100 is added for me to secure the titles to 
two forty-acre entries made by Adna Hyde, and one forty 
the deed to come from A. M. Price, of Lebanon, Ten- 
nessee.”” 

“ The plaintiff then proved, that a large portion of the 
lands conveyed by said deed to defendant was cleared, 
improved, and in cultivation ; that the lands mentioned in 
the writing sued on were unimproved, but adjoined the 
improved lands, and were conveyed by said deed with the 
improved lands, and were sold by plaintiff, and purchased 
by defendant, for the use of the improved lands, and as 
part and parcel of the same plantation; that upon the 
execution of said deed, the defendant entered into the 
actual possession of the improved lands, and has been in 
the actual enjoyment, use and occupation thereof, from 
that time to the present; and that no other person has 
had possession of said unimproved lands since the defend- 
ant’s said purchase. The plaintiff having here rested 
his case, the defendant then proved, that on the 5th day 
of April, 1858, the deed of trust mentioned in said writ- 
ing was paid and satisfied by him; but there was no proof 
that plaintiff had any notice of the payment and satisfac- 
tion of said deed of trust. The defendant also proved, 
by one Brown, that he had a conversation with plaintiff 
in August or September last, in which plaintiff stated, 
that he had not made titles to the lands mentioned in said 
agreement, except the deed above mentioned, but that he 
had since obtained titles to eighty acres of said lands, 
known as the ‘ Hyde lands,’ and was at any time ready 
and willing to make additional titles thereto; and that 
plaintiff also stated, in the same conversation, that he 
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would have procured titles to the remaining forty acres, 
known as the ‘Price land,’ but that he had delivered 
Price’s bond for titles to the defendant, who refused to 
return it to him, to enable him to get the title from 
Price.” 

“This being substantially all the evidence, the court 
charged the jury, that if they believed the evidence, they 
should find for the plaintiff; to which charge the defend- 
ant excepted,” and which he now assigns as error, together 
with the overruling of his demurrer to the complaint. 


Wm. 8S. Earnest, and ALex. Wuirts, for appellant. 


R. W. WALKER, J.—1. It does not appear that ‘the 
demurrer stated any specific objections to the complaint; 
and for this reason, if for no other, it was properly over- 
ruled.—Code, § 2253. 

2. The lands named in the instrument sued on, were 
unimproved lands, adjoining the improved lands sold by 
the plaintiff to the defendant at the same time, and by 
the same contract ; and they were sold by the plaintiff, 
and purchased by the defendant, for the use of the im- 
proved lands, and as part and parcel of the same planta- 
tion. Upon the execution of the deed from the plaintiff 
to the defendant, which, it is shown, embraced all the 
lands, both improved and unimproved, the defendant 
went into the actual possession of the improved land, and 
so remained to the time of the trial ; and no other person 
has had possession of the unimproved landssince they were 
purchased by the defendant. Upon these facts, we think 
that the defendant must be considered as having obtained 
and held possession under this purchase, of all the lands 
included in the deed executed by the plaintiff. 

No principle is better settled in this court, than that a 
party who purchases land, gives his note for the purchase- 
money, and goes into possession under a deed or bond for 
title from the vendor, cannot, so long as his possession is 
undisturbed, resist a recovery upon the note for the want 
of title in the vendor, or on account of the failure of the 
latter to complete the conveyance.—George v. Stockton, 
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1 Ala. 186; Clemens v. Loggins, ib. 622 ; Stone v. Gover, 
tb. 287; Tankersley v. Graham, 8 Ala. 247. 

It is insisted, however, that the stipulation contained 
in the instrument sued on, to the effect that it was to be 
void, “if the said Higgason fail to make permanent title 
to the said Helvenstein, after the said Helvenstein lifts a 
hundred and eighty dollar deed of trust,’’ renders the 
principle just cited inapplicable to this case. To this it is 
a suflicient answer to say, that as the time when the deed 
of trust would be discharged by Helvenstein was left 
uncertain, and as his payment of the debt secured by it 
was a fact necessarily more within the knowledge of 
Helvenstein, than of Higgason, the former cannot avail 
himself of the payment and Higgason’s failure thereupon 
to make the stipulated permanent title, asa defense to 
this suit, without the further proof that Higgason had 
been notified that the deed of trust had been satisfied. 
Williams v. Harper, 1 Ala. 502; Fitzpatrick v. Hanrick, 
11 Ala. 783. The bill of exceptions affirmatively shows 
“that there was no proof that the plaintiff had any notice 
of the payment and satisfaction of the deed of trust.” 

Upon the evidence set out in the record, the plaintiff 
was entitled to recover, and the court committed no error 
in so charging the jury. 

The judgment is affirmed. 





WEST vs. BRUNN. 


[ACTION ON OPEN ACCOUNT FOR GOODS SOLD AND DELIVERED.] 


1. Examination of parties as witnesses —When the plaintiff has proved the correct- 
ness of his account by his own oath, (Code, § 2313,) the defendant cannot 
elicit new facts from bim on cross-examination, and then contradict them 
by his own oath. 


ApPprAL from the Circuit Court of Pickens. 
Tried before the Hon. Wm. 8S. Mupp. 
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Tus action was brought by Adolph Brunn, against 
Benjamin West, and was founded on an open account for 
goods, wares and merchandise sold and delivered, amount- 
ing to $267 26. ‘On the trial,” as the bill of exceptions 
recites, “the plaintiff offered himself as a witness, under 
section 2313 of the Code of Alabama, to prove the cor- 
rectness of the demand sued on, (having first proved legal 
notice,) and testified under oath, that he sold and deliv- 
ered the merchandise sued for, in the year 1857, to the 
defendant’s wife and children; that the amount sued for 
was due on the Ist January, 1858, and was still due and 
unpaid. This was all the plaintiff proved, or proposed to 
prove, by his own oath. On cross-examination of the 
plaintiff, the defendant asked him, if he (defendant) had 
not forbidden him (plaintiff), before the sale of any of the 
articles charged in the account sued on, to sell any goods 
to his (defendant’s) wife or children. The plaintiff’s 
counsel objected to the question, but the court permitted 
it to be asked; and the plaintiff then replied, that the 
defendant had not forbidden him to sell goods to his wife 
or children, until after the sale of the goods charged in 
the account sued on; that he had presented said account 
to the defendant, and requested him to give his note for 
the amount; and that the defendant replied, the account 
was just as good as his note. The defendant was then 
sworn, and stated, that he notified the plaintiff, before 
any of the articles charged in the account were sold, not 
to sell any goods to his wife or children; and that he had 
not told the plaintiff ‘ the account was just as good as his 
note.’ The plaintiff’s counsel objected to this evidence 
of the defendant; but the court overruled the objection, 
and allowed said evidence to go to the jury. During the 
subsequent progress of the trial, but before any further 
testimony was offered, the court excluded all the said 
evidence of the defendant from the jury; to which the 
defendant excepted,” and which he now assigns as error. 


TurNER Reavis, for appellant. 
Avex. B. CLiItHERALL, contra. 
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A. J. WALKER, C. J.—It is very clear that the judg- 
ment in this case must be affirmed. When a plaintiff 
under the statute offers to prove his account, the defend- 
antis competent for the single purpose of denying upon 
oath the truth of the facts proposed to be sworn to by the 
plaintiff.—Code, § 2318. He is not competent to bring 
forward new facts, which will avoid the force of his adver- 
sary’s facts. The defendant, by a cross-examination, 
elicited certain facts from the plaintiff, and then upon 
oath denied the facts so called out ; and the court exclud- 
ed his denial of those facts. This wasright. Thestatute 
confers upon him the privilege only of denying the facts 
which the plaintiff proposes, and not of denying those 
which he may call out by an examination of the plaintiff. 

If it be said that the plaintiff did not propose to prove 
all the facts necessary to establish the correctness of his 
account, the reply is, that that wasa ground to reject him 
as a witness entirely, and not a reason for allowing the 
defendant to make himself a witness for the contradiction 
of facts called out by him. 

Judgment affirmed. 











BUFORD vs. GOULD. 


[ AcTION FOR BREACH OF WARRANTY GF SOUNDNESS OF SLAVE. ] 


1. Presumption of injury from error.—Injury will be presumed, on error, from 
the erroneous refusal of the primary court to suppress a deposition, unless 
the record affirmatively shows that the deposition was not read to the jury, 
or otherwise repels the presumption of injury. 

2. Sufficiency of commissioner’s certificate to deposition—Under the provisions of the 
Code, (§§ 2822-28,) the failure of the commissioner to certify that he has 
personal knowledge of the identity of the witness, or that proof of such 
identity was made before him, is good cause for the suppression of the depo- 
sition. 

8. Measure of damages for breach of warranty of soundness.—In an action to recover 
damages for a breach of warranty of the soundness of a slave, the measure 
of damages is, at least, the difference between the actual value of the slave 
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at the time of the sale, and what would have been his value if sound, 
together with interest on this difference, from the time of the sale, up to 
the time of the trial ; and, if the plaintiff has incurred, in consequence of 
such unsoundness, any expenses for necessary medical aid and attention to 
the slave, he may also recover the amount of such expenses. 

4. What constitutes breach of warranty of soundness.—If the plaintiff's evidence 
establishes unsoundness at the time of the sale,and a consequent diminution 
of the value of the slave, he is entitled to recover for a breach of the war- 
ranty of soundness, without proving that the disease under which the slave 
was laboring several months after the sale, was the same disease with 
which he was afflicted at the time of the sale. 


AppraL from the Circuit Court of Mobile. 
Tried before the Hon. ©. W. Rapier. 


Tuts action was brought by Horatio N. Gould, against 
Thomas Buford, to recover damages for a breach of war- 
ranty of the soundness of a slave, named Sarah, sold by 
defendant to plaintiff on the 31st August, 1857. The 
only plea was the general issue, “with leave to give any 
special matter in evidence.” Before entering on the trial, 
as the bill of exceptions shows, the defendant moved the 
court to suppress the depositions of J. R. Weatherly, 
Thomas Foster, and L. M. Foster, which had been taken 
by the plaintiff, “on the ground that the certificate of the 
commissioner, appended to said depositions, was not in 
pursuance to the laws of Alabama.” The material por- 
tion of the commissioner’s certificate was in these words: 
“JT, James Graham,” &e., “do hereby certify, that the 
examination of the said J. R. Weatherly, Thomas Foster, 
and L. M. Foster, respectively, was taken, reduced to 
writing, and subscribed and sworn to by said witnesses, 
on this 16th April, 1858. In faith whereof,” &. The 
depositions nowhere showed that the commissioner had 
personal knowledge of the identity of the witnesses, or 
that proof of their identity was made before him. 
“The court decided, that said depositions should not be 
suppressed, but might be read in evidence on the trial of 
the cause; to which the defendant excepted. The trial 
of the cause then proceeded. The plaintiff first read in 
evidence his bill of sale of the slave,’ which was in the 
usual form, and contained an express warranty of sound- 
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ness; “and then introduced evidence tending to show, 
that said slave was unsound at the time of the sale; that 
he had incurred expenses for medical aid to her after the 
sale, and that she was examined by physicians about 
seven months after the sale.” 

“The court instructed the jury, among other things, 
as follows: ‘That the first question tov be determined by 
them was, whether or not the slave was sound at the time 
of the sale; that if the slave was then sound, the plaintiff 
could not recover, but, if the slave was unsound at the 
time, the plaintiff was entitled to recover; that if they 
found the plaintiff entitled to recover, he would be enti- 
tled to recover, at least, the difference between the actual 
value of the slave at the time of the sale, and what would 
have been her value if then sound, together with interest 
on such difference up to the time of the trial; and further, 
that if the slave was diseased at the time of the sale, and 
the plaintiff was necessarily put to the expense of medical 
aid for her in consequence of such disease, he would also 
be entitled to recover the amount of the expenses so 
incurred.’ The defendant then requested the court to 
charge the jury, ‘that the measure of damages in this 
action would be the difference between the actual value 
of the slave at the time of the sale, and what would have 
been her value if sound, together with interest on that 
amount from the time of the sale.’ The court refused to 
give this charge, without qualification, and the defendant 
excepted. The defendant also requested the court to 
instruct the jury, ‘that to enable the jury to ascertain 
that there was a disease existing in the system of the 
slave at the time of the sale, they must be satisfied that 
the same disease which existed at the time of the examina- 
tion by the physicians, seven months after the sale, also 
existed at the time of the sale, or the consequences of such 
disease.’ This charge the court also refused to give, and 
the defendant excepted.” 

The overruling of the motion to suppress the deposi- 
tions, and the refusal of the charges asked, are now 
assigned as error. 














268 ALABAMA. 
Buford v. Gould. 








CHAMBERLAIN & Hatt, for appellant. 
Gero. N. Stewart, contra. 


STONE, J.—The rule is settled in this State, that if 
the presiding judge rule erroneously, injury will be pre- 
sumed, unless the bill of exceptions affirmatively shows 
that such error did in fact work no injury in the particu- 
lar case.—Shep. Dig. 568, § 83. If the circuit court 
erroneously refused to suppress the depositions of Dr. 
Weatherly and the two Fosters, there is nothing in this 
record which repels the idea of injury, or shows that the 
depositions were not relied on and read to the jury.—Mc- 
Cargo v. Crutcher, 27 Ala. 171; Donnell v. Jones, 17 Ala. 
680; Shep. Dig. 568, §§ 87-8. 

[2.] The depositions above stated, of Weatherly and 
the Fosters, should have been suppressed, because the 
commissioner did not certify to his knowledge of, or 
proof made of, the personal identity of the witnesses. 
Code, § 2323 ; Thrasher v. Ingram, 82 Ala. 645. 

[3.] The measure of damages, as given in charge by 
the court to the jury, is strictly in accordance with the 
decisions of this court; and there was no error in giving 
the affirmative charge, or in refusing to give, without qual- 
ification, the charge asked by the defendant.—Stouden- 
meier v. Williamson, 29 Ala. 558; Marshall v. Wood, 
16 Ala. 806. 

[4.] It was certainly not essential to the plaintiff’s right 
to recover, that the slave should have been, some months 
after the sale, laboring under the same disease with which 
she was afflicted at the time of the sale. Unsoundness 
at the time of the sale, and a diminution of her value as 
the result of that unsoundness, would amount to a breach 
of the defendant’s warranty, and entitle the plaintiff to a 


recovery. 
For the error in refusing to suppress the depositions, 


the judgment of the circuit court is reversed, and the 
cause remanded. 
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BRYANT’S EXECUTOR vs. BOOTHE. 


[BILL IN EQUITY BY PURCHASER FOR RESCISSION OF CONTRACT. ]} 


1. Conclusiveness of judicial decision—A decision of the supreme court is the 
law of the case in which it is pronounced, and is conclusive alike on the 
primary court and on a second appeal. 


AppeAL from the Chancery Court of Mobile. 
Heard before the Hon. Wanbr Kayes. 


Tue bill in this case was filed by the executor of Mrs. 
Martha Bryant, deceased, against Joseph Boothe and 
others, for the purpose of obtaining the rescission of a 
contract for the purchase of a tract of land, on account 
of the vendor’s fraudulent concealment of a defect in the 
title. At the January term of this court, 1857, the chan- 
cellor’s decree on the merits was reversed, and the cause 
was remanded for further proceedings.—See 80 Ala. 311. 
The subsequent proceedings had in the cause, so far as 
they are material, are stated in the opinion of the court. 


K. B. Sewatt, for appellant. 
R. H. Smrru, contra. 


R. W. WALKER, J.—When this case was here before, 
this court laid down the following as the measure of relief 
to which, upon the pleadings and proof, the complainant 
was entitled—“ a return of the purchase-money paid by 
Mrs. Bryant to the defendant, with interest thereon, and 
the value of her improvements made on the land, after 
deducting therefrom the rents and profits of the entire 
tract she bought from the defendant, up to the time she 
bought the four acres thereof from Mims, the owner of 
the Weakly claim, and the rents and profits of the entire 
tract, except said four acres, from the time of the said 
purchase from Mims, up to the time the defendant’s entry 
was vacated and canceledas aforesaid.’’—Bryant’s Ex. v. 
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Boothe, 30 Ala. 315. That decision is the law of the case, 
binding alike upon the chancellor, and upon this court on 
a second appeal. 

After the cause was remanded, the chancellor made an 
order of reference, directing the register “‘to take an ac- 
count in accordance with the opinion of the supreme 
court.” In pursuance of this order, the register reported 
an account, in which he stated the amount of the purchase- 
money paid by Mrs. Bryant, with interest thereon, at 
$1,775 00; the value of the improvements made by her, 
at $395 ; and the rent of the land, at $1,300—thus show- 
ing a balance due from Boothe, of $870 46. In stating 
the account, the register credited the defendant with the 
value of the rent of the dwelling-house occupied by Mrs. 
Bryant. Both parties filed exceptions to the register’s re- 
port; the defendant, because the allowance of rent was, 
as he insisted, too small; the complainant, because the 
register undervalued the improvements made by Mrs. 
Bryant, and because the allowance of rent was too large, 
insisting in this connection, that no rent whatever ought 
to be charged against the complainant for the dwelling- 
house, the same not being on the land purchased of 
Boothe by Mrs. Bryant. The report, except in reference 
to the rent for the dwelling-house, seems to have been in 
strict pursuance of the former opinion of this court ; and 
the objections made, except the one which relates to the 
rent of the dwelling-house, were only to the amounts 
allowed. 

When the cause came on to be heard on these excep- 
tions, the chancellor rendered a final decree against the 
defendant, for $140 and costs. Inthis decree no mention 
whatever is made of these exceptions, except the recital 
that ‘the cause came on to be heard on exceptions to the 
register’s report ;’ and it is impossible to discover what, if 
any, disposition was made of them. We cannot under- 
stand how the chancellor arrived at the result attained in 
the decree rendered by him. But, however irregular this 
mode of proceeding, we are not prepared to say that we 
would reverse the decree for this reason, if we could per- 
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ceive that the result was a just one. We cannot aflirm 
that such is the case in this instance. 

Weare not expressly informed, whether the chancellor 
gave the defendant credit for the rent of the dwelling- 
house occupied by Mrs. Bryant; but, inasmuch as the 
decree rendered by him was for a much smaller sum than 
the balance reported by the register, who did give the 
defendant the benefit of that credit, we must presume 
that the chancellor, in ascertaining the balance due from 
the defendant, considered the rent of the dwelling-house 
a proper charge against the complainant. In this there 
was error. According to the former decision of this court, 
the only rent with which the complainant can be charged 
in this suit, is the rent.of the entire tract she bought from 
the defendant. The land so bought by her was the N. } 
of the W. 4 of N. W. 4 section 8. The proof clearly 
shows, that the dwelling-house alluded to was not situated 
on this land, but on an adjoining tract, which seems to 
have belonged to a Mrs. Stedman, who subsequently sold 
it to one Powell, from whom it was purchased by Brady, 
the son-in-law of Mrs. Bryant. He, it isshown, “ reserved 
four acres of this land for Mrs. Bryant, for fear that her 
house was not on the land she bought of Boothe.” As 
the case now stands, itcan make no difference that the 
house was part of the property which Mrs. Bryant sup- 
posed she had bought of Boothe, and that her possession 
was not disturbed by the real owner. For, however much 
weight that consideration might be entitled to, if we were 
for the first time fixing the measure of complainant’s re- 
lief; we cannot now modify the law of the case as settled 
when it was here before. According to the decision then 
made, the complainant is not chargeable with the rent of 
any land not included in the tract bought by Mrs. Bryant 
from Boothe ; and it being shown that the dwelling-house 
was situated on a different tract, there was error in charg- 
ing the complainant with the rent. 

The decree must be reversed, and the cause remanded, 
for further proceedings not inconsistent with this opinion; 
and inasmuch as it does not sufliciently appear that the 
exceptions taken to the register’s report have been specifi- 














272 ALABAMA. 


Eaton v. Kirkman. 








cally passed upon by the chancellor, it is ordered, that 
the parties shall not be precluded from again raising the 
questions presented by those exceptions, except so far as 
they are expressly disposed of in this opinion. The ap- 
pellee must pay the costs of the appeal. 





EATON vs. KIRKMAN. 


[ACTION ON PROMISSORY NOTE, BY ASSIGNEE AGAINST MAKER.] 


1. Competency of assignor as witness for assignee.—Although the assignor or trans- 
ferror is not a competent witness for the assignee or transferree, (Code, 
§ 2290.) to prove the cause of action; yet he is competent to disprove a 
payment, release, or other matter in discharge of the debt. 

2. Presumption in favor of ruling of primary court—When the transferror or 
assignor is allowed to testify as a witness for the transferree or assignee, 
and the bill of exceptions does not disclose what facts were proved by‘him, 
the appellate court will presume, in favor of the ruling of the primary 
court, that he was not allowed or offered “to prove the cause of action.” 

8. Competency of witness as affected by interest.—A transferror by delivery, of the 
equitable title to a note, is not incompetent as a witness for the transferree, 
under section 2302 of the Code. 


AppgrAL from the Circuit Court of Lauderdale. 
Tried before the Hon. Rost. Doveuerty. 


Tus action was brought by James J. Kirkman, as the 
assignee of Charles Gookin, against Emerson H. Eaton 
and Henry C. Wood ; and was founded on the defendants’ 
promissory note for $267, dated November 4, 1856, and 
payable five days after date, to Charles Gookin, or order, 
by whom it was assigned, without recourse, to the plain- 
tif. The defendants pleaded nil debent, and want of con- 
sideration, with leave to give in evidence under the former 
plea any special matter of defense; and a trial was had 
on issue joined on these pleas. On the trial, after the 
plaintiff had read in evidence the note which was the 
foundation of the suit, the defendants introduced Charles 
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Gookin as a witness, who testified as follows: ‘“ On Tues- 
day morning of the late presidential election, the defend- 
ant Eaton and one Hargraves made a bet on said election, 
and appointed witness stakeholder. Hargraves put up 
the amount of the bet in witness’ hands inmoney. Eaton 
had only $58 in money, which he handed to witness, and 
then brought him the note here sued on, and desired wit- 
ness to advance the amount of said note for him, and 
hold the same, with the $58, as his part of the stakes, to 
abide the result of said election. Witness did not make 
the advance, but held the note, with the $58, as said Ea- 
ton’s stake. Hargraves knew what Eaton had done, in 
putting up the $58, making the note, &c.; and called on 
witness late in the evening of the same day, and inquired 
whether Eaton had put up money in lieu of the note; 
and, when informed by witness that he had not, made no 
reply, and went off. On the next morning Hargraves 
again called, and was again informed that the money had 
not been put up by Eaton in place of the note; and he 
then said, that if it was not done by 2 o’clock that even- 
ing, it would be no bet. On Thursday morning the re- 
sult of the election was being made known by telegraph. 
Eaton called on witness, and demanded his money and 
note, saying that he could not raise the money. After- 
wards, during the same morning, Hargraves called on wit- 
ness, and asked if the money had been put upin the place 
of the note; and when informed that it had not been, 
said, ‘he didn’t care, it was a bet any how.’ When wit- 
ness learned the result of said election, he handed Har- 
graves the $58, and, by his directions, assigned the note 
to Kirkman.” Defendants then “ offered said Hargraves 
as a witness,” who stated on his voir dire, “ that he made 
the bet as testified by Gookin ; that Kirkman was inter- 
ested with him in said bet; that after the result of the 
election was known, Kirkman gave him $25 for his interest 
in the note; that when Gookin handed over the $58 to 
him, he told Gookin that he might assign over the note 
to Kirkman, as he had no further interest in it; that he 
did not tell Gookin how to assign it, &e. The defendants 
then objected to Hargraves as a witness, on the ground 
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that he was in fact the assignor of the note. The court 
overruled the objection, and permitted the witness to tes- 
tify ; to which the defendants excepted,” and which they 
now assign as error. 


W. B. Woop, and E. A. O’Nzat, for appellants. 
R. W. Waker, and Jno. 8. Kennepy, contra. 


A. J. WALKER, C. J.—The only objection made to 
the competency of the witness Hargraves was, “that he 
was in fact the assignor of the note” sued upon. If Har- 
graves was the plaintiff’s assignor, he was incompetent, 
under section 2290 of the Code, only to prove the cause 
of action. Under the pleadings in this case, defenses may 
have been made, which did not dispute the original exist- 
ence of the cause of action, but asserted “a payment, 
release, or other matter in discharge of the debt.”— 
1 Chitty on Pleading, 481-82. While, if the assignor or 
transferror, he would not be a competent witness to prove 
the cause of action, he would be competent to disprove 
the truth of the defense of ‘‘ payment, release, or other 
matter in discharge of the debt.” The bill of exceptions 
does not disclose, and we cannot upon the pleadings in 
this case infer, that the witness was offered to prove the 
single thing which he was incompetent to prove. The 
court permitted the witness to testify; and presuming, as 
we are bound to do, in favor of the correctness of the 
ruling of the court below, we must not infer that the wit- 
ness was offered to prove the only thing which, if he was 
a transferror of the note, he was incompetent under the 
statute to prove. 

If the witness was a transferror of the note sued upon, 
he was only atransferror by delivery of the equitable title, 
and could not be incompetent under section 2302 of the 
Code. 

The judgment of the court below is affirmed. 


R. W. Watker, J., having been of counsel, did not 
sit in this case. 
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HATCHER vs. CLIFTON. 


[TROVER FOR CONVERSION OF SLAVES.] 


1. Registration of deed of gift—Under the laws of this State in 1842, neither 
the clerk of the county court, nor any other officer, was required or author- 
ized to receive and certify an acknowledgment of the execution of a deed 
of gift, which conveyed slaves absolutely to the grantor’s wife and children 
by present words, and reserved no qualified or partial interest to the 
grantor ; nor to spread such deed upon the county records. 

2. Secondary evidence of deed of gift_—A certified copy of a deed of gift, purport- 
ing to have been acknowledged before the clerk of the county court, since 
deceased, and by him recorded, but without authority of law, is not admis- 
sible evidence, on proof of the single fact that the grantor once admitted 
that he had executed a similar deed. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tuis action was brought by William H. Hatcher, indi- 
vidually and as administrator of Mrs. Anne E. Hatcher, 
deceased, and James A. Hatcher, an infant, who sued by 
said William H. Hatcher as his next friend, against Allen 
Clifton, to recover damages for the conversion of several 
slaves, whom the plaintiffs claimed under a deed of gift 
from James E. Hatcher, deceased, while the defendant 
derived title under a purchase, at public sale, from the 
administrator of said James E. Hatcher. Mrs. Anne E. 
Hatcher was the wife of said James EK. Hatcher,—having 
been married to him in 1836, and lived with him as his 
wife until her death, which occurred in 1844. William 
H. and James A. Hatcher, the plaintiffs, were the children 
of said James E. Hatcher and wife, and were born prior 
to the year 1842. The slaves in controversy belonged to 
said James K. Hatcher, on and before the 12th January, 
1842; were sold by his administrator in 1848, and were 
purchased at the sale by the defendant. “ The plaintiffs 
proved, that if James E. Hatcher ever made a deed, con- 
veying said slaves to said Anne E. Hatcher, William H. 
Hatcher, and James A. Hatcher, said deed is lost; and 
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that search had been made for such a deed in all the 
places where it was likely to befound. The plaintiff then 
introduced the original book of deeds, in which deeds 
were recorded by the clerk of the county court in 1842; 
and proved that said book was in the handwriting of 
Santfort Blann, deceased, who was the clerk of the county 
court of said county in the year 1842.” The plaintiffs 
then offered to read from said book a copy of a deed of 
gift, dated the 12th January, 1842, which purported to 
have been executed by said James E. Hatcher, and to 
have been acknowledged by him before said Blann on the 
day of its date; and by which the slaves here in contro- 
versy, with others, were conveyed by present words, in 
consideration of natural loveand affection, to the grantor’s 
wife and two children above named. “The defendant 
objected to the reading of said copy of said deed as evi- 
dence, and the court sustained his objection; to which 
the plaintiffs excepted. The plaintiffs then introduced 
one Crawford Hatcher as a witness, who was a brother of 
said James E. Hatcher, deceased, and who testified, that 
in 1843 or 1844, before the death of Mrs. Anne E. Hatcher, 
said James E. Hatcher told him that he had made a deed 
to his wife and children, conveying certain slaves, (among 
which were included the slaves now sued for,) and that 
he had provided for his wife and children. Thereupon, 
the plaintiffs again offered to read a copy of the deed 
above set out; but the court refused to allow it to be read, 
and the plaintiffs excepted.” The plaintiffs then offered 
to read a certified transcript from the said book, contain- 
ing a copy of the said deed and its acknowledgment, as 
therein recorded; but the court excluded this evidence, 
also, on the deferdant’s objection, and the plaintiffs 
excepted. In consequence of these rulings of the court 
on the evidence, which are now assigned as error, the 
plaintiffs were compelled to take a nonsuit, which they 
now move to set aside. 


Avex. Wuits, and Guo. W. Gaye, for the appellant, 
cited the following authorities: Clay’s Digest, 302, § 26; 
ib. 155, § 25; Nicholls v. Webb, 8 Wheaton, 826; Gar- 
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wood v. Dennis, 4 Binney, 3814; 15 East, 32; Buller v. 
Mitchell, 2 Price, 299; Peabody v. Denton, 2 Gallison, 
851; 9 Peters, 672; 8 Camp. 805; Rowland v. Day, 17 Ala. 
681; Harvey v. Thorpe, 28 Ala. 250; 1 Stark. Ev. 355. 








E. W. Pettus, contra, cited the following authorities: 

1. To show that a sufficient predicate was not laid for 
the introduction of secondary evidence: Phil. Ev. 452; 
1 Stark. Ev. 354; 1 Greenl. Ev. § 82; Kimball v. Morrill, 
4 Green]. 368; Millard’s Adm’rs v. Hall, 24 Ala. 209. 

2. To show that the acknowledgment and registration 
of the deed were not authorized by law: Foster v. Mitch- 
ell, 15 Ala. 571; Sewall v. Glidden, 1 Ala. 52; Myers v. 
Peake’s Adm’r, 2 Ala. 648; Oden v. Stubblefield, 2 Ala, 
684; Corprew v. Arthur, 15 Ala. 525; Tatum v. Young, 
1 Porter, 298; Mitchell v. Mitchell, 3 Stew. & P. 81; 
Ravisies v. Alston, 5 Ala. 297; Desha v. Scales, 6 Ala. 
856 ; Shelton v. Armor, 13 Ala. 647. 


STONE, J.—The paper offered in evidence in this case 
purports to be a copy of a plain deed of gift, to operate in 
presenti; no qualified or partial interest being reserved to 
the grantor, or to any other person. This being the case, 
at the time it purports to have been executed, there was 
in this State no statute authorizing the clerk of the county 
court, or any other officer, to receive or certify an acknowl- 
edgment of its execution, or to spread it upon the county 
records.—See authorities on the briefs of counsel; Shep. 
Dig. 642; ib. 542-5. 

It results from what we have said, that the acts of Mr. 
Blann, in assuming to take and certify the acknowledg- 
ment of the said deed, and in placing a copy of it upon 
the record books of his office, were the acts of a mere 
private citizen,—not at all governed, or sanctioned in 
their execution, by the guaranties which the official bond 
and oath of that officer afford to the public in the matter 
of his official duties. 

[2.] The question, then, is reduced to this: A witness 
testified, that he had heard the supposed grantor admit 
that he had executed a deed of gift to the pretended 
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grantees, of the slaves in ¢ ntroversy; and upon this 
simple statement, it was pre, 9sed to read in evidence 
what, on its face, purports to »e a copy of some original 
paper, made by a disinterested private person. There was 
no proof that such original ever was executed by Mr. 
Hatcher, nor that this is a copy of any original, save 
what is furnished by the voluntary, extra-official certificate 
of Mr. Blann, and that he (Mr. Blann) is dead. We 
know no principle of law that legalizes such evidence. 
Sheppard v. Shorter, 83 Ala. 648. 
Judgment affirmed. 





ANSLEY’S ADM’R vs. KING’S ADM’R. 


[BILL IN EQUITY TO CORRECT ERRORS IN PROBATE DECREE. } 


1. Limitation of equitable relief against probate decree-—Two years is the limita- 
tion prescribed by the statute, (Code, § 1915,) for filing a bill in chancery 
to correct an error of law or fact in the settlement of an estate before the 
probate court. 

2. Remandment of cause for amendment of bill—When a demurrer is interposed 
to a bill in chancery, on the ground (among others) that it shows on its 
face that the right to relief is barred by the statute of limitations, if the 
complainant does not ask leave to amend, by correcting a clerical error in 
the statement of a date, the appellate court willnot remand the cause, at 
his instance, in order that he may have an opportunity to amend. 


ApprEAL from the Chancery Court of Lowndes. 
Heard before the Hon. Wap Kryss. 


Tue bill in this case was filed, on the 28th August, 
1856, by Robert L. Mayes, as the administrator of Mrs. 
Teresa Ansley, deceased, against O. P. King, as the ad- 
ministrator of Jeremiah Smith, deceased, for the purpose 
of correcting several errors in the decree of the probate 
court on the final settlement and distribution of said 
Smith’s estate; and was afterwards revived against King’s 
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administrator. The bill g!eged, that the decree of the 
probate court was rendere;,on the 2d May, 1854; but an 
exhibit to the bill, contaiging the complainant’s bill of 
exceptions to the rulings of the probate court on the set- 
tlement, showed that the decree was rendered on the 2d 
May, 1855. The defendant demurred to the bill, and as- 
signed as one ground of demurrer, that the bill showed 
on its face that it was filed more than two years after the 
rendition of the decree complained of. The chancellor 
sustained the demurrer, and dismissed the bill, without 
stating the ground on which his decision was placed ; and 
his decree is now assigned as error. 


Tros. WiL.iAMs, for appellant. 
Warts, JupGe & JACKSON, contra. 


R. W. WALKER, J.—Section 1915 of the Code is in 
these words: “ Where any error of law or fact has oce- 
curred in the settlement of any estate of a decedent, to 
the injury of any party, without any fault or neglect on 
his part, such party may correct such error by bill in chan- 
cery, Within two years after the final settlement thereof; 
and the evidence filed in the court of probate, in relation 
to such settlement, must be received as evidence in the 
court of chancery, with such other evidence as may be 
adduced.” 

The bill in this case was filed on the 28th August, 1856. 
Its only purpose is to correct mistakes made on the final 
settlement of au estate in the probate court. It is ex- 
pressly alleged, that the decree sought to be corrected was 
rendered on the 2d day of May, 1854. The bill thus 
shows, upon its face, that it was not filed within two years 
after the final settlement. This specific objection was 
pointed out by the demurrer interposed by the defendant ; 
and if the allegation of the bill as to the date of the de- 
eree was a clerical error, the complainant should have cor- 
rected it in the court below. It is too late todoso here. 

The decree of the chancellor must be affirmed. 
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CURRY vs. LANDERS. 


{BILL IN EQUITY TO RESTRAIN SALE OF LAND UNDER EXECUTION. | 


1. Lien of judgment on land.—Section 2456 of the Code, making a judgment a 
lien on the real estate of the debtor only from the time of the delivery of 
an execution to the sheriff, applies to judgments rendered before its adop- 
tion, and, in its application to such gin gaan is not violative of any con- 
stitutional provision. 


Appeal from the Chancery Court of Talladega. 
Heard before the Hon. Joun Foster. 


Tue bill in this case was filed by James B. M. Landers 
and Emlay Russell, against William Curry and the com- 
missioner of the State Bank and Branches, for the purpose 
of enjoining the sale of a certain tract of land under exe- 
cution. The land in controversy was conveyed by an 
Indian reservee, in August, 1836, to Gideon Riddle and 
James Hall, who, in March, 1840, conveyed the same to 
one Powell, as trustee, to secure a debt due to one John 
Neal. At the trustee’s sale under the deed, on the 14th 
August, 1842, John Neal became the purchaser, and, on 
the 14th December, 1846, sold and conveyed it to David 
Riddle, who, on the 8th March, 1851, sold and conveyed 
to Landers ; and the latter afterwards sold and conveyed 
a half-interest to hisco-complainant, Russell. The execu- 
tion levied on the land was issued on a judgment in favor 
of the Branch Bank at Montgomery, against said Gideon 
Riddle and others, rendered on the 10th March, 1887; 
and was levied on the 25th August, 1854. The last pre- 
vious execution on the judgment was issued in June, 
1845, and was levied on another tract of land, as the 
property of said Gideon Riddle, which the defendant 
Curry claimed as a sub-purchaser from said Riddle ; but 
the sheriff’s proceedings under the levy were superseded 
by an arrangement between Curry and the bank, by 
which theformer became the owner of the judgment ; and 
the execution sought to be enjoined in this case, was 











f 


ae ePrP RP KF Oo ee 


l- 


ry 








JUNE TERM, 1859. _ 281 


Curry vy. Landers. 











afterwards issued at the instance of Curry, and for his 
benefit. On final hearing, on pleadings and proof, the 


‘chancellor rendered a decree for the complainants, per- 


petually enjoining the execution; and his decree is now 
assigned as error. 


J. Wuire, with Waite & Parsons, for the appellants, 
contended that the lien of judgments, rendered before the 
adoption of the Code, was not affected by its provisions; 
and that it was not competent for the legislature to destroy 
the lien of existing Judgments; citing to this point the 
following authorities: 1 Kent’s Com. 455; Bronson vy. 
Kinzie, 1 Howard, 311; 1 Blackf. 220; 7 Watts, 300; 
16 Serg. & R. 85; 8 Wheaton, 84; 2 Gallison, 141; 1N. 
H. 214; 7 Johns. 505; 2 Modern, 310; 5 Sm. & Mar. 470. 


Jas. B. Martin, contra, cited and relied on Daily v. 
Burke, 28 Ala. 828; and Iverson v. Shorter, 9 Ala. 718. 


A. J. WALKER, C. J.—In Daily v. Burke, 28 Ala. 
328, it was decided, that the statute giving to judgments, 
from their rendition, a lien on land, was repealed by the 
adoption of the Code; and the constitutional power of 
the legislature to abrogate a lien upon real estate given 
by the pre-existing law, by the repeal of the law, was 
treated as a conceded question. We are now invited by 
the argument of appellant’s counsel to reconsider the 
question of the power of the legislature to take away the 
previously acquired lien. That precise point was neces- 
sarily involved in the case of Iverson v. Shorter, 9 Ala. 
713, and was decided adversely to the view presented by 
the appellant. That decision was quoted as a precedent, 
without disapproval, in Beck v. Burnett, 22 Ala. 822; 
and in Bugbee v. Howard, 82 Ala. 713, it was expressly 
approved, in a decision which was made after a careful 
consideration of the subject. 

Such being the state of our decisions, we regard the 
point, that the legislature may take away a lien given by 
statute upon real estate, by repealing or modifying the 
operation of the statute under which it was acquired, as 
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res adjudicata in this State. We regard the exercise of 
such a power by the legislature as affecting the remedy 
only, and as not impairing the obligation of the contract. 
These views of the law lead us to the conclusion, that the 
lien of the defendant’s judgment, if not otherwise lost, 
was at least taken away by the legislature. 

The decree of the chancellor is affirmed. 





RAINEY vs. RAINEY. 


[BILL IN EQOITY FOR REMOVAL OF HUSBAND FROM TRUSTEESHIP OF WIFE’S SEP- 
ARATE ESTATE, AND INJUNCTION OF ACTION AT LAW BY HIM. ] 


1. Effect of unsworn answer as evidence.—On motion to dissolve an injunction, 
an answer not under oath cannot be regarded as evidence, a sworn answer 
having been waived by the complainant. 

2. When wife may come into equity.—A married woman, having a separate estate 
created by law, may come into equity, (Code, § § 1994-96,) to have her 
husband removed from the trustceship of her estate, and to enjoin him from 
proceeding at law to recover her property ; secus, as to slaves conveyed to 
her separate use by deed, where the deed confers on her trustee the legal 
right to the possession, custody and management of the slaves, 

3. Construction of deed of gift as to powers of wife’s trustee—A deed of gift, by 
which slaves are conveyed to a trustee, ‘* upon special trust and confidence 
that, during the coverture of” the grantor’s daughter Sarah, then a mar- 
ried woman, “he shall manage the said slaves, with their future increase, for 
the sole and separate use of the said Sarah; and upon the further trust, 
that if it will conduce more to the comfort of the said Sarah for said slaves 
and their increase to serve about the house of?’ her husband, “or tu work 
on his farm or plantation, they are to [so] serve and be employed, and while 
so employed or engaged, the said” trustee “ shall not be required to super- 
intend the management of said slaves,”—confers no interest or power on 
the husband, but vests in the trustee the entire legal right to the custody 
and management of the slaves, while it relieves him from responsibility 
during the time they are allowed to remain about the house, or on the plan- 
tation of the husband. 


APPEAL from the Chancery Court at Claiborne. 
Heard before the Hon. Wave Keyes. 


Tue bill in this case was filed by Mrs. Sarah Ann 
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Rainey, suing by her next friend and brother, Johu J. 
Olds, against William W. Rainey, her husband; and 
sought to remove her said husband from the custody and 
management of her separate estate, and to enjoin an ac- 
tion at law which he had instituted against said Olds, to 
recover damages for an alleged conversion of slaves belong- 
ing to the complainant’s separate estate. It appears from 
the allegations of the bill, that the complainant and her 
said husband were married in Dallas county, Alabama, 
on the 19th June, 1842, and lived together as man and 
wife until December, 1856, when, in consequence of her 
husband’s intemperance, abusive language, and threats 
of personal violence, the complainant was obliged to leave 
his house, and to seek refuge with her relatives. On the 
6th November, 1847, William W. Olds, the complainant’s 
father, executed a deed of gift, by which he conveyed 
several slaves to John J. Olds, as trustee, on the following 
trusts: “that during the coverture between the said Wil- 
liam W. Rainey and Sarah Ann, his wife, the said John 
J. Olds shall manage the said slaves, with their future 
increase, for the sole and separate use of the said Sarah 
Ann; and upon the further trust, however, that if it will 
conduce more to the comfort of the said Sarah Ann. for 
said slaves and their increase to serve about the house of 
the said William W. Rainey, or to work on his farm or 
plantation, they are to [so] serve and be employed, and 
while so employed or engaged, the said John J. Olds shall 
not be required to superintend the management of said 
slaves; and upon the further trust, that if the said Sarah 
Ann shall survive her said husband, the said slaves shall 
be delivered up to her, as her absolute property, free trom 
the control of all persons; and upon the further trust, 
that in the event the said Sarah Ann should not survive 
her said husband, then said slaves shall become the abso- 
lute property of her children or descendants, according to 
the statutes of distribution of this State.” Under the 
provisions of this deed, the slaves conveyed by it were 
placed on the plantation of the complainant’s husband in 
1849, and remained under his control until they were 
taken from his possession by the trustee, as hereinafter 
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stated. The complainant’s father died in August, 1852. 
At the administrator’s sale of the property belonging to 
his estate, in December, 1853, the complainant purchased 
a negro, named Joe, “and held the possession of said slave 
as a part of her distributive share of said estate.” In 
December, 1856, when the complainant left her husband’s 
house, John J. Olds, as her trustee, at her instance and 
request, took possession of her slaves; and her husband 
thereupon instituted an action of trover against said Olds, 
to recover damages for this alleged conversion of the 
slaves. The bill alleged, that the complainant’s husband 
had become, from habitual drunkenness, unfit for the dis- 
creet management of her separate estate; and therefore 
prayed that he might be removed from the office of her 
trustee, and enjoined from further prosecuting his action 
at law against Olds. 

An answer on oath having been waived by the com- 
plainant, the defendant filed his answer without affidavit, 
and incorporated in it a demurrer to the bill for want of 
equity. The chancellor overruled the demurrer for want 
of equity, but dissolved the injunction ; and the dissolu- 
tion of the injunction is now assigned as error, by the 
complainant. 


Tuos. WILLiAMs, for appellant. 
O. S. JEweErt, contra. 


STONE, J.—In this case, the complainant waived a 
sworn answer, and the defendant put in his answer with- 
out affidavit of its truth. In such case, the answer can- 
not be regarded as evidence, on a motion to dissolve the 
injunction.—Griffin v. State Bank, 17 Ala. 258. This 
case, then, must be considered and disposed of on the equi- 
ties as disclosed by the averments of the bill, without re- 
garding the answer save in the light of pleading. 

[2.] If the averments of the bill be true, the slave Joe 
was purchased by Mrs. Rainey after the woman’s laws of 
this State became operative ; and consequently, Joe is her 
separate estate by operation of law, and Dr. Rainey, her 
husband, is her trustee as to the slave Joe. Mr. Olds, he 
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brother and trustee, has no title to Joe, and cannot, under 
the averments of her bill, defend his possession.—See 
Code, § § 1983, 1986, 1998. Under sections 1994-96 of 
the Code, the bill, as to the slave Joe, contains equity, 
and authorized an injunction.—Whitman v. Abernathy, 
33 Ala. 154. 

[3.] As to the other slaves, the equity of complainant’s 
bill must rest on the construction of the deed of William 
W. Olds, bearing date Nov. 6th 1847, under which she 
claims. That deed vests the legal title of the slaves in 
John J. Olds, in trust “to manage said slaves, with their 
future increase, for the sole and separate use of the said 
Sarah Ann.” The word manage doubtless confers on the 
trustee more than a naked, or dry trust. He has, under 
the deed, unless Dr. Rainey has a paramount title, the 
legal right to the custody and management of said slaves, 
and can defend his possession at law. The further trust 
or discretion conferred on the trustee, in the language 
that, “if it will conduce more to the comfort of the said 
Sarah Ann for said slaves and their increase to serve about 
the house of the said Dr. William W. Rainey, orto work 
on his farm or plantation, they are to serve and be em- 
ployed, and while so employed or engaged, the said John 
J. Olds shall not be required to superintend the manage- 
ment of said slaves,’ was intended to relieve him from 
responsibility—not to impair his right, at pleasure, to re- 
sume the possession and management; unless, perhaps, 
Mrs. Rainey, the beneficiary, were complaining of his 
abuse of the trust confided to him.—See Roper v. Roper, 
29 Ala. 247. It evidently confers no powers upon Dr. 
Rainey. As to these slaves, the bill as framed is without 
equity. 

The decree of the chancellor is reversed as to the slave 
Joe, and as to him, the injunction is reinstated. Let the 
costs of this appeal be paid equally by the appellee and 
by the appellant’s next friend. 

In other respects the decree of the chancellor is affirmed. 
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BOYKIN vs. McLAUCHLIN. 


[BILL IN EQUITY FOR SPECIFIC PERFORMANCE OF CONTRACT FOR SALE OF LAND. ] 


1. Contract of agent enforced against principal.—A bond for titles, executed by 
an agent in his own name, in pursuance of an authority to sell contained 
in a letter from his principal, will be upheld in equity as evidence of a con- 
tract on the part of hi principal to sell, and the contract will be enforced 
against the principal. 


Appeal from the Chancery Court of Choctaw. 
Heard before the Hon. Wapbr Keyes. 


Tue bill in this case was filed by John McLauchlin, 
against Burwell B. Boykin, Charles 8. Holland, Riley 
Powell, and Holden Preslar, to enforce against Holland 
the specifiic execution of a contract, by which the com- 
plainant purchased from Powell, as the agent of Holland, 
a tract of land which Boykin also claimed to have pur- 
chased from Holland. Powell’s authority to sell the land 
was contained in a letter from Holland, dated the 9th 
July, 1853, which was made an exhibit to the bill, and 
the material portions of which were in the following 
words: ‘ You stated, that you had sold, or could sell my 
land, if you had the power to do so. I would have sent 
you a power of attorney, but it would have been of no 
use until I had an opportunity of seeing the circuit judge, 
which I could not do until the fall court; so I concluded 
to say to you, to sell it and send me the title. I willsign 
it, and send it back, as it will have to be acknowledged 
by me before a notary public or some other lawful officer. 
If you sell it, and move out here, as youwrote you intend- 
ed to do, bring the money with you; and if you do not 
move, write to me, and I will then instruct you what to 
do. * * * If you sell my land, and cannot fix it 
without a power of attorney, write immediately, so that 
I may hear before fall court; but, if you can sell it, and 
give your bond for title, then draw a title and send it to 
me, and I will assign and send it back.” Under the 
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authority conferred by this letter, Powell sold the land to 
McLauchlin, on the 7th December, 1853, at the price of 
$100, and executed his individual bond for title; and Me- 
Lauchlin paid the purchase-money in full at the same 
time. 

Boykin, also acting as the agent of Holland, sold the 
same land verbally to Preslar for $150, and put him in 
possession some time in December, 1853. Preslar stated 
in his answer, that this contract was made “about the 
month of December, 1853 ;”’ while Boykin insisted in his 
answer, that the contract of sale was made in August, 1858, 
though Preslar was not put in possession until December 
following. By the terms of the contract, Preslar was to 
pay a portion of the purchase-money in January, 1854, 
and the residue in January, 1855; “but, at the time of 
said contract, or shortly afterwards,”’ as Preslar stated in 
his answer, “he paid said Boykin one dollar in cash, 
which he was advised would bind the bargain.” Boykin’s 
authority to sell the land was contained in a letter from 
Holland, dated the 4th January, 1846, which was made 
an exhibit to his answer; “which power,” he insisted, 
“‘ was never revoked, but was recognized and confirmed 
by subsequent communications between said Holland, 
Powell, and respondent,”’ which were also made exhibits 
to his answer. The material portion of the letter of 4th 
January, 1846, was as follows: ‘I have concluded to write 
to you, that if the man who wants my land concludes to 
buy it, upon the terms I sent you, leave word at Mr. Hen- 
drick’s, as some of us expect to be back here next spring, 
and will then attend to it; and if he or any other will 
give the $150 as I offered, and pay me next January, you 
are authorized to let them go on it, andI will make them 
a title when I return.” A few days after Preslar had 
taken possession under his purchase, McLauchlin demand- 
ed that the land should be surrendered to him, claiming 
it under his contract with Powell. Preslar thereupon 
rescinded his contract with Boykin, and relinquished the 
possession of the land. Boykin in the meantime had 
written to Holland, informing him of his sale to Preslar, 
and also notified Powell of the sale. On the 4th April, 
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1854, Holland sent Powell a general power of attorney, 
under seal, authorizing him to sell the land and make 
titles thereto in his name; and on the 25th August, 1854, 
Powell executed a conveyance of the land to Boykin, who 
stated that he considered himself * morally bound to said 
Holland to carry out and perfect the sale of said land at 
$150, according to his representations to said Holland.” 
On final hearing, on pleadings and proof, the chancellor 
rendered a decree for the complainant, ordering a specific 
execution by Holland of the contract between McLauch- 
lin and Powell, the cancellation of the deed to Boykin, 
and the delivery of the possession of the land by Boykin 
to McLauchlin; and his decree is now assigned as error. 


WitttaM Boyzss, for appellant. 
Morse & Ronerts, contra. 


R. W. WALKER, J.—The letter from Holland to 
Powell, bearing date 9th July, 1853, is a clear authority 
to sell the land. ‘The general rule is, that where an 
agent has contracted within the sphere of his agency, and 
the principal is not, by the form of the contract, bound 
at law, a court of equity will enforce it against the prin- 
cipal, upon principles ‘ ex @quo et bono.’’’—Story on Agen- 
ey, § 162. Accordingly, the bond executed by Powell in 
his Own name, in pursuance of the authority contained 
in Holland’s letter, will be upheld in equity, as evidence 
of a contract on the part of Holland to sell to the com- 
plainant.—Morrow v. Higgins, 29 Ala. 450. 

A court of chancery will, therefore, specifically enforce 
this contract, unless the defense set up in the answers is 
made out—namely, that before the execution of Powell’s 
bond to the complainant, a valid contract to sell the land 
to a different person had been made by another lawful 
agent of the owner. The proof, however, wholly fails to 
establish this defense. 

In the first place, the agency on which the defendant 
Boykin relies in his answer, is an agency established by 
the letters from Holland attached as exhibits to his 
answer. The only one of these letters which is prior in 
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date to the contract between the complainant and Powell, 
is the one written in January, 1846. The authority given 
by this letter, was one which was to be exercised, if at all, 
during that year; Boykin being only directed to sell for 
one hundred and fifty dollars, payable in January, 1847. 
The agency had obviously expired long before the com- 
plainant contracted with Powell. No other agency or 
authority on the part of Boykin is established by the 
evidence; but, on the coutrary, the testimony of Higgins, 
one of his witnesses, and the letter from Ward to Holland, 
attached as an exhibit tothe deposition of the latter, both 
tend to show that, when Boykin made the contract with 
Preslar, he did not believe that he had authority to close 
the bargain, without hearing either from Holland or from 
Powell. 

But, if Boykin’s authority to sell were conceded, the 
proof fails to show that, before the execution of Powell’s 
bond to the complainant, any contract was made between 
Boykin and Preslar, which could be enforced against 
Holland. The only contract set up wasa verbal one; and 
this was void, unless the purchase-money, or a part of it, 
was paid, and the purchaser put in possession.—Code, 
§ 1551. Preslar, it is true, was put in possession; but the 
proof does not show that any part of the purchase-money 
- was then paid. - All that is pretended to have been paid, 
was one dollar, ‘to bind the bargain.’ The only witness 
who states that he saw Preslar pay this sum, is B. Boykin ; 
and it seems from his deposition, that the payment to 
which he refers was not made until the spring of 1854. 
The evidence of Dougherty and Wright very strongly 
tends to show that, in fact, nothing was paid, but that, 
after the complainant had bought the land from Powell, an 
understanding was had between Boykin and Preslar, that 
some one or two dollars, which Preslar had paid Boykin 
for plank, should be considered asa payment on the land. 

It is plain that the subsequent rescission of this void 
contract, and Boykin’s agreement to take the land him- 
self, could not deprive the complainant of the right which 
he had acquired by the contract with Powell. 

The decree of the court below is affirmed. 
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BRYAN vs. BRYAN. 


[BILL IN EQUITY BY WIFE TO REMOVE HUSBAND FROM TRUSTEESHIP OF HER 
SEPARATE ESTATE. ] 


1. For what causes husband may he removed from trusteeship of wife’s separate estate. 
Section 1994 of the Code does not authorize the removal of the husband 
from the trusteeship of his wife’s separate estate on account of his intem- 
perance, when it is not shown that such intemperance seriously interfere® 
with his business habits ; nor on account of bis immorality, his harshness 
to his wife and children, and his infidelity to the nuptial bed, when it is 
apparent that these things have not unfitted or incapacitated him for the 
discreet management and control of his wife’s separate estate; nor on 
account of his cutting wood for sale to steamboats, from lands belonging 
to the wife, which are not suitable for cultivation, and which were pur- 
chased for the purpose of using the timber in that manner, when it appears 
that this was done with the knowledge of the wife, and without objection 
on her part until after the filing of her bill. 


AppraL from the Chancery Court at Claiborne. 
Heard before the Hon. Wave Keyes. 


Tue bill in this case was filed by Mrs. Frances L. Bryan, 
suing by her next friend, and sought to have her husband 
removed from the trusteeship of her separate estate. The 
defendant answered the bill, and denied allits allegations 
as to his unfitness and incapacity to discharge the duties 
of the trust. The substance of the evidence, which is 
too voluminous to be given in detail, is stated in the 
opinion of the court. On final hearing, on bill, answer, 
and proof, the chancellor dismissed the bill, at the costs 
of the complainant’s next friend; and his decree is now 
assigned as error. 


Tos. Wi.1ams, for appellant. 
D. W. BaIng, contra. 


A. J. WALKER, C. J.— Section 1994 of the Code does 
not authorize the removal of the husband from the posi- 
tion of trustee of his wife’s separate estate, unless, from 
imbecility, intemperance, or some other cause, he has 
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become incapable of, or unfit for, the discreet manage- 
ment and control of such separate estate. It is not suf- 
ficient cause for the removal of the husband, under this 
statute, that he is intemperate, unless the intemperance 
shall render him incapable of, or unfit for, the discreet 
management and control of the separate estate. The 
testimony in this case shows, that the defendant’s intem- 
perance had not been carried so far as to produce that 
effect. There was some testimony tending to show that 
his intemperance had seriously interfered with his busi- 
ness habits; but itis fully overcome by the other testi- 
mony in the case. 

Whether the evidence establishes the immorality of the 
defendant, his harshness as a husband and father, and his 
infidelity to the nuptial bed, we need not in this case 
inquire; for it is apparent that those things have not in- 
capacitated or unfitted him for the discreet management 
and control of his wife’s separate estate. 

It is insisted, that the defendant is rendered unfit for 
the management and control of his wife’s separate estate, 
by the fact that he is cutting wood for sale to steamboats 
from his wife’s land, which is not suitable for cultivation, 
and of but little value except for its timber. It is infer- 
able from the testimony, that the land was bought with 
a view to its use in the precise manner in which the de- 
fendant used it, and was given with that view to the 
defendant’s wife; and that the husband supplied wood 
to steamboats from it with the knowledge of his wife, 
and without any dissent on her part. It is furthermore 
deducible from the testimony, that the wife interposed 
not the slightest objection to the appropriation of the 
forest by the defendant as above specified, until this suit 
was commenced; and that he acted as he did without 
any idea of injuring his wife’s estate. Under such cir- 
cumstances, we can find nothing in the cutting of the 
timber from the land which will justify the conclusion, 
that the husband was either incapable of, or unfit for, the 
discreet management of his wife’s separate estate. 

We have considered the evidence set out in the tran- 
script, notwithstanding no note of the evidence was made 
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as required by the 71st rule of chancery practice, adopted 
in 1854; because the result is not changed by considering 
the evidence, and we desired to pass on the merits. 

The decree of the court below is affirmed. 





INGERSOLL vs. ROBINSON. 
[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. ] 


1. Set-off of partnership against individual debt—In an action on a promissory 
note, by the payee against the maker, a plea averring that the plaintiff is 
a member of a partnership which is indebted to defendant, but not stating 
that the debt is due by “judgment, bond, covenant, or promise in writing,” 
(Code, §§ 2142-43,) is defective as a plea of set-off. 


AppEAL from the Circuit Court of Russell. 
Tried before the Hon. Joun Gitt SHorteR. 


Tus action was brought by Alexander J. Robinson, 
against Stephen M. Ingersoll, and was founded on the 
defendant’s promissory note for $1061 61, dated the 16th 
May, 1857, and payable on the 1st January next after 
date. The defendant pleaded the general issue, and a 
special plea in the following words: “The defendant, as 
a defendant to the action of the plaintiff, says, that at the 
time the said summons was sued out, the said plaintiff 
was a silent partner of one Horace King, a free negro; 
that said firm, composed of said plaintiff and said King, 
was indebted to defendant in the sum of $1500, by amount 
due, and which he hereby offers to set off against the 
plaintiff’s demand ; and he claims judgment for the resi- 
due.” The court sustained a demurrer to this plea, and 
its ruling is here assigned as error. 


Barnett & Puixips, for appellant. 
Go.ptuwalte, Rick & SEMPLE, contra. 
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STONE, J.—The plea of set-off in this case fails to 
aver that the demand sought to be set off, was a “judg- 
ment, bond, covenant, or promise in writing.” It is 
described as a partnership debt, and hence is not within 
the statute which declares partnership debts to be several 
as well as joint.—Code, § 2143. 

The court did not err in sustaining the demurrer to 
the second plea.—Duramus y. Harrison, 26 Ala. 326. 

Judgment affirmed. 











KREBS vs. KREBS’ EXECUTOR. 


[PARTIAL SETTLEMENT AND DISTRIBUTION OF DECEDENT’S ESTATE ] 


1. Interest on advancements—Under a testamentary direction that the amount 
received by one of the testator’s children by way of advancement, as evi- 
denced by several promissory notes executed by the child to his father, 
should be deducted from the child’s portion of the general residuum of the 
estate, which was to be equally divided among the several children, the 
notes do not bear interest from date. 


APPEAL from the Probate Court of Mobile. 


In the matter of the partial settlement and distribution 
of the estate of Joseph Krebs, deceased, whose last will 
and testament contained the following provisions: “I 
desire to make a provision for each of my children, which 
shall be just and nearly equal. They are five in number, 
to-wit, Sidoine, Mrs. Humphries, wife of H. D. Humph- 
ries, Lewis Dixon, Florida, and Rene. And I declare, 
that my son Sidoine has received from me, by way of ad- 
vancement, the sums of money which will appear by his 
promissory nutes in my possession, due me, as well as the 
sum of $2,700, by a lot of ground on Eslava street. And 
I further declare, that my daughter Mrs. Humphries has 
received, by way of advancement, $3,250, by a lot of land 
on Government street. * * * As to all other property 
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not hereinbefore disposed of, whether the same be real, 
personal, or mixed, I give, devise and bequeath the same 
to my five children, to be equally divided among them, 
share and share alike. From the shares of my son Sidoine 
and my daughter Mrs. Humphries are to be deducted the 
amounts they have received by way of advancement, as 
above stated.’ The promissory notes referred to, as having 
been executed by Sidoine Krebs to his father, were five 
in number, dated at different times, and in the usual form 
of promissory notes and due bills. These notes were 
proved to have been in the testator’s possession at the 
time of his death, and to have been included in the in- 
ventory of his estate; and they were produced before the 
court on the trial of this cause. ‘ This being all the evi- 
dence in the cause, the court decided, that the interest 
upon said promissory notes, from the respective dates of 
the maturity thereof, up to the date of the will, should 
be calculated and charged against the said Sidoine Krebs, 
with the principal sum named in said notes respectively, 
as a portion of his share of said estate under the provis- 
ions of said will, and rendered a decree accordingly; to 
which the said Sidoine Krebs excepted,” and which he 
now assigns as error. 


Joun Hatt, for the appellant, cited the following cases: 
Teat v. Lee, 8 Porter, 507; Taylor v. Reese, 4 Ala. 121 ; 
83 Randolph, 559; 2 MeCord’s. Ch. 90, 102; 2 Dev. Eq. 
298 ; 21 Mo. (6 Bennett,) 8347; 16 U. S. Digest, 19, § 11. 


Hi. CuaMBERLAIN, contra, cited Grey’s Heirs v. Grey’s 
Adm’r, 22 Ala. 233; Burnett v. Branch Bank at Mobile, 
22 Ala. 642; 11 Iredell, 68; 13 Penn. St. (1 Har.) 575; 
1 Hemp. 438; 1 How. (Miss.) 230. 


R. W. WALKER, J.—The fair construction of the 
testator’s testamentary declaration, in reference to the 
advancements made to his son Sidoine, is, that he intend- 
ed each of the notes referred to to represent a separate 
advancement made as of the date of the note. In the 
distribution of the estates of intestates, the well settled 
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rule is, that advancements shall not bear interest. We 
think that the same rule should govern in executing the 
direction of this testator, that in the distribution of that 
part of his estate not specifically diposed of, the amounts 
received by his son and daughter,by way of advancement, 
should be deducted from their respective shares. It fol- 
lows that the court erred, in charging the appellant with 
interest on his several notes from their respective dates, 
to the date of the execution of the will. 

Decree reversed, and cause remanded. 





SEMOICE’S ADMW’R vs. SEMOICE. 
[FINAL SETTLEMENT AND DISTRIBUTION OF DECEDENT’S ESTATE. ] 


1. When final settlement may be made.—If an administrator voluntarily appears 
before the probate court, and files his accounts and vouchers for a final 
settlement. he cannot be heard to complain, on error, that the settlement 
was had before the expiration of eighteen months from his appointment. 

2. Notice of settlement.—If the distributees voluntarily appear on the final 
settlement of an estate, the administrator cannot complain, on error, of the 
want of notice to them. 


APPEAL from the Probate Court of Monroe. 


In the matter of the final setlement and distribution of 
the estate of John Semoice, deceased. The record shows 
that, on the 9th March, 1857, Neill Smith was appointed 
administrator of said decedent’s estate, and duly qualified 
under the order of the court ; that on the 28th April, 1858, 
the said administrator voluntarily filed his accounts and 
vouchers for a final settlement, and the court appointed 
the 5th Monday in May for the settlement, and ordered 
publication to be made; and that on the 31st May, 1858, 
the following decree was rendered: “This day came Dr. 
Neill Smith, administrator of the estate of John Semoice, 
deceased,—the same having been appointed for a fina] 
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settlement of said estate; and the notice required by a 
previous order of court having been given, also came N. 
A. Agee, as attorney for the heirs of said deceased ; and 
the account being examined, audited and stated, it appears 
that said administrator is chargeable with the sum of 
$1,163, and is entitled to a credit for the sum of $587 75, 
leaving a balance of $575 25 in his hands, to be distributed 
among the heirs of said deceased, as follows, to-wit: to 
Hetty Semoice, $191 75; to Vicey Semoice, $191 75; and 
to Betsey Semoice, $191 75; for which distributive 
shares execution may issue against said administrator, 
and which, being paid, will finally close said administra- 
tion. It is ordered, therefore, that the preceding state- 
ment stand as the judgment and decree of this court, and 
that the account current, as stated, be recorded and filed.” 
From this decree the administrator now appeals, and here 
assigns its rendition as error. 


O. 8. Jewett, for appellant. 
AceEE & Possy, contra. 


A. J. WALKER, C. J.—It appears from the record 
that the appellant voluntarily appeared before the probate 
court, and filed his accounts for a final settlement as 
administrator; and that the settlement was had upon his 
motion. He cannot now be heard to object that the set- 
tlement was had before the expiration of eighteen months 
from his appointment. Ifthe court erred in prematurely 
proceeding to a settlement, it was at his instance, and in 
the absence of any objection from him; and such error he 
will not be heard to allege in this court.—Stone v. Gover, 
1 Ala. 287; Jordan vy. Hubbard, 26 Ala. 4383; Edgar v. 
McArn, 22 Ala. 796; Furlow v. Merrill, 23 ib. 705. 

[2.] The record recites, that the distributees volunta- 
rily appeared on the final settlement. The object of the 
prescribed notice of a final settlement, is to bring in the 
distributees; and where they voluntarily appear, the 
administrator is certainly not prejudiced by the omission 
to give the notice. The notice is not designed to give 
the court jurisdiction over the subject-matter; and if it 
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be requisite to give jurisdiction over the person of the 
distributees, they may, by personal appearance, waive it. 

We think the counsel for the appellant is mistaken, in 
supposing that the record does not show who were enti- 
tled to distribution of the estate: that is sufficiently 
shown in the decree of the court. The counsel is also 
mistaken, in supposing that the record does not show 
that the administrator’s account was ‘ examined, audited 
and stated.” 

We find no reversible error in the record, and the 
decree of the court below is affirmed. 





McRAE vs. SINGLETON. 


[BILL IN EQUITY BY DISTRIBUTEES, AGAINST REPRESENTATIVES OF ADMINISTRATORS, 
FOR RECOVERY OF SLAVES, ACCOUNT OF HIRE, &C.] 


1. Election to proceed at law or in equity.—Where a bill in chancery is filed by 
the surviving brothers and sisters of a decedent, jointly with the adminis- 
trator of his several deceased brothers and sisters, for the recovery of 
slaves which they claim as distributees and next of kin of the decedent, 
together with an account of the hire and profits; and an action at law, for 
the recovery of the same slaves, is afterwards brought by the administrator 
of the decedent, who was also the administrator of the several deceased 
brothers and sisters of the decedent; but it.is not shown that the action at 
law was instituted at the instance of, or for the benefit of the complainants 
in the chancery suit,—a case is not presented for an election. 


AppEAL from the Chancery Court of Shelby. 
Heard before the Hon. James B. Crarx. 


Tue bill in this case was filed by John W. McRae, as 
the administrator of the respective estates of James Hen 
derson, deceased, Mary Shiflett, (formerly Mary Hender- 
son,) deceased, and Judy Shiflett, (formerly Judy Hender- 
son,) deceased, together with Francis Henderson, R. 
Strother Henderson, Pickett Shiflett in right of his wife 
Sarah, and Sarah Shiflett, (formerly Sarah Henderson,) 
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against William Singleton, both individually and as one 
of the executors of John Singleton, deceased, W. W. 
Kidd, as executor of said John Singleton, Hu. L. W. 
Singleton, as legatee under the will of said John Single- 
ton, Jeremiah Lewis, both individually and as one of the ad- 
ministrators of Simeon Henderson, deceased, and William 
Henderson. The complainants were surviving broth- 
ers and sisters of Simeon Henderson, deceased, and the 
personal representative of such of his deceased brothers 
and sisters as had died since his decease; while the de- 
fendant Lewis and John Singleton, deceased, were the 
administrators of said Simeon Henderson, and said Sin- 
gleton also married the widow of said Henderson. William 
Henderson, one of the defendants, was also a brother of 
said Simeon Henderson, deceased. The object of the 
bill was to recover several slaves, whom the complainants 
claimed either as next of kin of said Simeon Henderson, 
or as remainder-men under his will, together with an ac- 
count of their hire and profits. Simeon Henderson died 
in Shelby county, the place of his residence, in 1843, 
leaving a widow, but no children or the descendants of chil- 
dren, surviving him. By his nuncupative will, which was 
duly admitted to probate after his death, he bequeathed 
all of his property to his widow, “to live on it and 
enjoy it during her natural life, and at her death to be 
divided amongst them, or as she thought proper.” The 
complainants insisted, that the word them, as used in this 
clause of the will, was intended to refer to the testator’s 
surviving brothers and sisters, or that the remainder was 
void for uncertainty; and consequently, that they were 
entitled to the property, on the termination of the widow’s 
life estate, either as remainder-men under the will, or as 
distributees and next of kin under the statute. 

The property which passed under the will of said Hen- 
derson consisted chiefly of two slaves, Malinda and Sally 
by name. Letters of administration on his estate were 
granted, on the 16th September, 1843, to John Singleton 
and Jeremiah Lewis; and the former soon afterwards 
married the widow. The administrators sold the two 
slaves under an order of the probate court, and the widow 
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became the purchaser; but the validity of the sale was 
impeached by the complainants asan intended fraud on 
their rights. In December, 1845, Singleton filed his ac- 
counts and vouchers for a final settlement, and in May, 
1847, a decree was rendered by the probate court, without 
notice to the complainants as they alleged, which recited 
that said Singleton, in right of his wife, “was the only 
legatee of said estate,” and ordered “that he be discharged 
from said administratorship, and be permitted to retain 
the assets of said estate.” In September, 1847, the de- 
cedent’s widow (then Mrs. Singleton) died, leaving no 
children or their descendants. Singleton retained the 
slaves and other property, claiming them in his own right, 
until his death in July, 1854; and then bequeathed the 
slaves to Hu. L. W. Singleton and Sarah W. Singleton, 
his children. The will of said John Singleton was duly 
admitted to probate on the 13th August, 1854, and letters 
testamentary were granted to William Singleton and W. 
W. Kidd as his executors. One of the slaves was sold by 
the executors, under the provisions of the will, and was 
purchased at the sale by said William Singleton, who 
afterwards sold her to said Jeremiah Lewis; and the other 
slaves, when the bill was filed, were in the possession of 
William Singleton and Hu. L. W. Singleton, claiming 
under the willof John Singleton. William Henderson 
was made a defendant, on the ground that the executors 
of John Singleton set up a pretended conveyance of the 
slaves by him, acting for himself and as agent of several 
of the complainants ; which conveyance the complainants 
insisted, if in fact executed by said Henderson, was with- 
out consideration, and without any authority from the 
persons tor whom he pretended to act as agent. 

The prayer of the bill was as follows: ‘ Complainants 
pray that, upon a final hearing, the said purchase of the 
slaves Malinda and Sally by Mrs. Sarah Henderson, at the 
sale by the administrators of Simeon Henderson, may be 
set aside, as being contrary to law, fraudulent, and void; 
that the said pretended conveyance to John Singleton, 
purporting to have been executed by said William Hen- 
derson, may also be set aside, and declared null and void, 
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so far as complainants can be in any manner affected 
thereby; that the said William Singleton and W. W. 
‘ Kidd, as executors of said John Singleton, may be made 
to account for the use of said negroes, from the death of 
Mrs. Sarah Singleton, to the death of said John Single- 
ton, and also for the time they have had the use or posses- 
sion of said negroes, or any of them, since the death of 
said John Singleton ; that the said Hu. L. W. Singleton 
and Jeremiah Lewis may be compelled to account for the 
value of the hire of any of said negroes that may have 
been in their possession since the death of said John 
Singleton ; that each one of the defendants who have said 
negroes in their possession at this time, or who have had 
them in possession since the complainants’ rights thereto 
accrued, may be held bound for them, or their value in 
the event that they are not forthcoming to abide the final 
decree in this cause; that in the event said sale shall not 
be declared void as to these complainants, said executors 
and Jeremiah Lewis be held to account to them for the 
assets of the estate of said Simeon Henderson, which re- 
mained in their hands unadministered at the death of 
Mrs. Sarah Henderson; that an account may be taken, 
and said slaves be ordered to be delivered up, anda sale of 
them to be had, and complainants’ interest therein be paid 
over to them; and for such other and further relief as 
shall seem meet and consistent with the rules of equity.” 

The bill was filed on the 20th September, 1856. On 
the 6th August, 1857, John W. McRae, as the adminis- 
trator of Simeon Henderson, deceased, instituted an 
action of trover against Jeremiah Lewis, to recover dam- 
ages for an alleged conversion of the negro woman Sally 
and her three children ; and an action of detinue against 
William Singleton, to recover the woman Malinda and 
her three children, together with damages for their de- 
tention. Thereupon, the defendants in the chancery suit 
moved the chancellor to compel the complainants to elect, 
whether they would proceed with these actions at law, or 
with their bill in equity in this case. Affidavits being 
dispensed with, the motion was submitted to the chancel- 
lor on the original papers in this cause, certified tran- 
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scripts of the proceedings in the actions at law, and an 
admission of counsel as to the identity of the slaves in 
controversy in the two courts. The chancellor sustained 
the defendants’ motion, and his decision is now assigned 
as error. 


Avex. & Jno. Wurtz, for appellants. 
Byrp & Morgan, contra. 


STONE, J.—The decretal order of the chancellor re- 
cites that affidavits were dispensed with, on the motion 
made in this cause to compel the complainants to elect 
whether they would proceed in chancery, or prosecute the 
suits at law instituted in the circuit court. The motion 
was submitted on the original papers in this cause, tran- 
scripts of the papers in the circuit court suits, and the 
agreement of counsel, that certain named slaves, men- 
tioned in the pleadings in this suit, are identical with 
those bearing the same names, which are mentioned in 
the pleadings in the suits at common law. 

The suits at common law are prosecuted in the name of 
John W. McRae, as administrator de bonis non of Simeon 
Henderson, deceased; and the complainants in this suit 
are certain other persons, who alleged that they are the 
next of kin to the said Simeon Henderson. The name 
of John W. McRae, as administrator of some of the al- 
leged distributees,appears as one of the complainants ; but 
the administrator de bonis non is not a complainant in this 
suit. 

We are satisfied that, as this case was presented to the 
chancellor, there was not enough to show that the suits 
at law and the bill in chancery were instituted for the 
same claim or demand; and hence the complainants 
should not have been put to their election.—Rule 107 of 
chancery practice, 24 Ala. xxiv; Sterns and Wife, Ez parte 
14 Ala. 597; 2 Dan. Ch. Pr. 961; Anon. 1 Vesey, Jr. 91; 
Ex parte Hilton, 1 Jac. & Walk. 450. 

We need not, and do not, announce what would be our 
opinion, if the record contained evidence that the suits at 
law were brought at the instance, and for the benefit of 
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the complainants in this suit. The record contains no 
affidavit, or other evidence, which enables us to assert as 
a fact that such is the case. This subject was considered 
by Ch. Walworth, in Soule v. Corning, 11 Paige, 412. 

For the error above pointed out, this cause must be 
reversed. 

Itis contended for appellees, that the decree pronounced 
by the chancellor, in dismissing the bill of complainants, 
should be affirmed, because of repugnancy and uncertainty 
of averment, apparent on the face of the bill. We cannot 
perceive that there is any repugnancy. Under each phase 
of the bill, the complainants are entitled to equal and 
identical relief. : 

The question of uncertainty depends on the construc- 
tion of the nuncupative will. In other words, it depends 
on the inquiry, whether the pronoun them stands in the 
place of, and designates the present complainants, or 
whether the clause of the will, commencing with the 
words at her death, is void for uncertainty. If it is void, 
then the averments of this bill clearly show that the com- 
plainants are the next of kin, and properly the actors in 
this suit. On the other hand, if the bequest is not void 
for uncertainty, then the simple assertion of their right 
in the disjunctive, is not enough to avoid or defeat the 
bill. Whether the bequest is or is not void for uncertainty, 
is a question which has not been argued ; and we decline, 
in the form in which the question is presented, to consider 
it. This question is somewhat considered in 1 Roper on 
Legacies, 176, et seq. 

Without intending to decide any other question than 
the one first above considered, the decree of the chancel- 
lor is reversed, and the cause remanded. 
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MORGAN’S ADM’Rvs. MORGAN’S DISTRIBUTEES. 


[FINAL SETTLEMENT AND DISTRIBUTION OF DECEDENT’S ESTATE. | 


1. Presumption in favor of ruling of primary court.—In a probate case, where the 
correctness of the ruling of the primary court depends on the proof, and 
the bill of exceptions does not purport to set out all the evidence on which 
the probate judge acted, the appellate court will presume that his rulings 
were correct. 

2. Sufficiency of proof to entitle administrator to credit—An administrator will 
not be allowed a credit, on final settlement of his accounts, for the amount 
of a promissory note, which purported to be executed by him, for the intest- 
ate, a few days before the death of the latter, on proof that it was “’ settled 
by account against the estate of” the payee, without any evidence to show 
that the intestate authorized him to execute the note in his name, or that 
the intestate was indebted to the payee in the amount of the note. 

8. Form of decree in favor of infant distributee-—On the final settlement of an 
estate, if an infant distributee has no general guardian, or if his general 
guardian fails to attend, a decree may be rendered in favor of the infant. 
by his guardian ad litem ; and when the money is collected on such decree, 
it should be paid into court, to be received by the general guardian, when- 
ever he is appointed and applies for it. 


APPEAL from the Probate Court of Dallas. 


In the matter of the final settlement and distribution 
of the estate of Asa T. Morgan, deceased, by James T. 
Colley, his administrator. The errors assigned in this 
court are, the rendition of a decree in favor of two of the 
infant distributees, by their guardian ad litem, without 
the appointment of a regular guardian ; and the rulings of 
the probate court in charging the administrator with the 
hire and present value of a slave named Jesse, in charg- 
ing him with $506 on account of a tract of land sold by 
the intestate in his life-time to one William C. Jones, and 
refusing to give him credit for the amount of a promis-— 
sory note for $674 hereinafter more particularly described. 
The rulings of the probate court in reference to these sev- 
eral items are thus stated in the bill of exceptions: 

“The distributees moved the court to charge the 
administrator with the sum of $1530, for money received 
by him for land sold by the intestate in his life-time to 
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one William C. Jones, instead of the sums with which 
the administrator had charged himself in his account, as 
‘$400, cash on hand at death of intestate,’ and ‘ $625, 
amount collected on note of W. C. Jones;’ and, to sustain 
said charge, introduced as a witness one John P. Jones, 
a son of said W. C. Jones, who testified, that his father, 
since deceased, in July, 1854, (prior to the 7th day of that 
month,) bought a tract of land from said intestate, for 
which he agreed to give $1530; that on the 7th July, 
1854, as agent of his father, he went to the house of said 
James T. Colley, where the intestate then was, to pay a 
part ot the purchase-money, and to get a deed for the 
land ; that he paid the intestate $500, which the latter 
immediately handed to said Colley, and obtained a deed 
for the land; that the intestate then said, ‘I am glad you 
have paid me this money, as I can now redeem my boy 
Jesse from Sawyer, who has a mortgage on him, as I need 
him to wait on me;’ that Colley also said, ‘he was glad 
the money was paid, as Morgan wanted it to redeem the 
slave frém Sawyer’s mortgage ;’ that said money was 
handed by the intestate to Colley for the purpose of 
redeeming said slave; that the intestate was then sick, 
but was capable of doing business; that he signed the 
deed, and gave witness a receipt: for the money, but grew 
worse from that time, and was incapable of doing any 
business in a day or two, and so continued until his death, 
which occurred on the 24th July, during all which time 
he was confined to his bed at the house of said Colley. 
Said witness further stated, that Colley called at his 
father’s house a few days afterwards, and brought an 
order, which purported to be signed by the intestate, 
dated the 7th July, directing his father to pay said Colley 
$506; that he knew the intestate’s handwriting, and had 
frequently seen him write, and did not believe that said 
order was written or signed by him; that his father, on 
the receipt of the order, executed his note for $506, paya- 
ble to said Colley, and another note for $625, payable to 
the intestate, and delivered both of said notes to said 
Colley. These notes the witness produced to the court, 
and further testified, that, though dated oa the 7th July, 
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1854, they were in fact executed several days after that 
time; and that the full amount of said notes was after- 
wards paid to said Colley while he was the administrator 
of said intestate’s estate. 

‘“‘The administrator introduced one Huggins as a wit- 
ness, who testified, that in January or February, 1854, 
when he was at said Colley’s house, the intestate called 
on him to take notice that he had had a settlement with 
his brother, Stephen Morgan, and with said Colley, and 
that he owed said Colley upwards of $500, and said Ste- 
phen Morgan upwards of $600; that said Colley and 
Stephen Morgan were both present at the time, and the 
intestate was then in good health; that he heard no state- 
ment of accounts between the parties, and knew nothing 
of any accounts against the intestate, in favor of Colley, 
except what the intestate told him in that conversation ; 
and that said intestate also told him, at the same time, 
that he had given Colley an order on W. C. Jones for 
some money, the amount of which witness could not 
recollect. The distributees then recalled said John P. 
Jones, who testified, that his father was never indebted to 
said intestate until some time in July, 1854, when the 
trade for the land was made; and one Marvin testitied to 
the same effect. 

“The distributees also moved the court to charge said 
administrator with the hire of a slave named Jesse, from 
the time he went into the possession of said administrator 
after the death of the intestate, and with the present value 
of said slave; and, to sustain said charge, in addition to 
the evidence above stated, proved that said slave belonged 
to the intestate before his death, and was in his possession 
a short time before his death, when said slave went into 
the possession of one Sawyer, who had possession at the 
death of the intestate; that said slave went into the pos- 
session of said administrator in August, 1854, and that 
letters of administration were granted to him in the same 
month. The administrator then read in evidence the 
deposition of said Sawyer,” the substance of which may 
be thus stated: Witness purchased the boy Jesse from 
the intestate at the price of $1,000, which he paid by 
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giving his note for $670, the balance ($330) having been 
previously loaned by him to the intestate. At the time 
of this purchase, “it was verbally agreed that the intestate, 
if he could raise the money to do so, should have the 
privilege of redeeming or buying back the said negro at 
the same price, within six months or a year; or that any 
other person, through whom the intestate might raise the 
money, should occupy the position of witnessin reference 
to the purchase of the negro.” This contract was made 
about two months before the death of the intestate. A 
tew days before the intestate’s death, witness received a 
letter from him, requesting him to return the boy to Mr. 
Colley, as he (intestate) wanted the boy to wait on him;” 
and stating that he had made arrangements through 
Colley to raise the money to redeem the boy. When 
witness received this letter, he was on his way to South 
Carolina. On his return home, which was after the death 
of the intestate, Colley repaid him the money which he 
had loaned to the intestate, and delivered up his note for 
$670; and witness then surrendered the negro to him, 
and transferred to him the bill of sale from the intestate. 
Within a month or two afterwards, the bill of sale having 
become blotted, witness executed to said Colley a new 
bill of sale for the negro. 

‘“‘ Thereupon, the court struck out of said administra- 
tor’s account the item with which he had charged himself, 
(being the amount of said Sawyer’s note for $670 with 
interest,) and charged him with the sum of $450 on ac- 
count of the hire of said negro from the time he obtained 
possession, and $1350 as the present value of said negro, 
and credited him with the sum of $330 paid to said Sawyer, 
with interest thereon ; to which ruling and action of the 
court the said administrator excepted. As to the pur- 
chase-money of said land, the administrator had charged 
himself with $400, as ‘ cash on hand at death of intestate,’ 
and the further sum of $625, as ‘amount collected on 
note of W. C. Jones.’ The court ordered that said 
charges should stand as made, and that the administrator 
should be charged with the further sum of $506, with 
interest thereon, being the amount of said Jones’ note, 
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payable to said Colley, for a part of the purchase-money 
of said land; to which action of the court said adminis- 
trator excepted.” 

The administrator asked to be allowed a credit for the 
amount of a promissory note for $674, which he produced, 
dated the 7th July, 1854, payable to 8S. M. Morgan or 
bearer, and signed “Asa T. Morgan,by James T. Colley;” 
on which note was endorsed a credit for $190 88, as of 
the Tth July, 1854, and another credit for $250, as of the 
22d July, 1855. “ To sustain this credit, said administra- 
tor introduced one Dennis as a witness, who testified, 
that he was the administrator of said S. M. Morgan, and 
that said Colley had settled said note with him by an ac- 
count against the estate of said 8. M. Morgan. Another 
witness testified, that said Colley and Asa T. Morgan 
were brothers-in-law, and very intimate; that Colley 
frequently assisted said Morgan in his business; and that 
said Morgan was at Colley’s house in July, 1854, and 
remained there until his death. This, with the other evi- 
dence above stated, was all the testimony offered to sus- 
tain said charge. There was no proof that Colley was 
authorized to sign the note, or that the intestate had ever 
seen or recognized the note, or that it was in existence at 
the death of the intestate. The court refused to allow 
the administrator a credit for the amount of said note, 


and the administrator excepted.” 








Gro. W. Gaye, for the appellant. 
E. W. Pertvs, contra. 


R. W. WALKER, J.—When the correctness of the 
decision of the probate judge depends upon the proof, 
and it does not affirmatively appear that all the evidence 
upon which he acted is set out in the record, this court 
will presume that the decision was correct.—Bradley v. 
Andress, 30 Ala. 80 ; Lovett v. Chisholm, 7b. 88; Fleming 
v. Ussery, ib. 240; Henderson v. Renfro, 381 Ala. 105; 
Stein v. Feltheimer, ib. 57. The bill of exceptions does 
not purport to set out all the evidence which was before 
the court in reference to the charges for the hire and 
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value of the negro Jesse, and for the sum of $506 on 
account of the land sold toJones. We cannot say, there- 
fore, that the court erred in its decisions upon these items. 
Southern Mutual Ins. Co. v. Holcombe, at this term. 

2. We do not perceive that the court erred in refusing 
to allow the administrator credit for the note for $674, 
payable to 8. M. Morgan. There was no proof that the 
intestate made the note, or authorized Colley to sign it. 
No reason is shown why the intestate did not sign the 
note himself. It was dated Tth July, 1854; and it was 
shown that he was then competent to transact business, 
and did in fact on that day sign the deed to Jones. The 
evidence of the mode of payment was vague and indefinite. 
It is stated that the administrator settled the note “by an 
account against the estate of said S. M. Morgan;” but it 
is not shown whether this account was in favor of the 
administrator, or of his intestate. The only evidence, 
apart from the note itself, tending toshow that the intest- 
ate was in fact indebted to 8. M. Morgan, was the testi- 
mony of Higgins, and he was contradicted, in a material 
part of his statement, by the witnesses Jones and Marvin. 

8. On the final settlement of an estate, an infant dis- 
tributee may be represented by his general guardian; but, 
if there be no general guardian, or if, after being notified, 
he fails to attend, it is the duty of the court to appoint a 
guardian ad litem.—King v. Collins, 21 Ala. 863. In that 
case, there is no doubt that a decree may be properly 
rendered in favor of the infant by his guardian ad litem ; 
and although it may be true, that the guardian ad litem, 
like the prochein ami of an infant in a suit at law, has no 
right to receive the money on the decree; yet it does not 
follow that execution could not be properly issued on it. 
In such a case, the money, when collected, could, and 
ought to be paid into court, to be received by the general 
guardian of the infant, whenever he is appointed, and 
applies for it. Thisis not like the case of Fagan v. Fagan, 
15 Ala. 3838. Therethe decree was in favor of the infant, 
without the interposition of any guardian, either general 
or ad litem; and it was held, that no execution could 
properly issue on it. Here the record shows a regular 
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appointment of a guardian ad litem, and the decree is in 
favor of the infant by his guardian. The order for an 
execution upon sucha decree is not improper.—See Smith 
v. Redus, 9 Ala. 99. 

The decree is affirmed. 





NIX vs. WINTER. 


[crEDITOR’s BILL TO SUBJECT LAND TO SATISFACTION OF JUDGMENT. | 


1. Allegations of errditor’s bill as to issue and return of execution.—It is not necessary 
that a creditor’s bill, in averring the issue and return of the execution on bis 
judgment, should show that the writ was issued to the county of the defendant’s 
residence : if it was not in fact soissued, and the defendant had property in 

« the county of his residence out of which it might have been satisfied, that 
is a matter of defense. 

2. Sufficiency of allegation on information and belief—An averment of a fact, on 
information and belief, is sufficient ; secus,as to an averment of the pleader’s 
information and belief as to the existence of the fact. 

8. Sufficiency of admissions in answer of defendant, as evidence against co-defendant, 
Where the nominal plaintiff in a judgment at law is joined with the defend- 
ant therein, as a party to a bill in equity by the real owner of the judgment, 
the admission of the nominal plaintiff, in his answer, is sufficient to establish 
the ownership of the judgment 

4. Parties to creditor’s bill —The accommodation acceptor of a bill of exchange, 
given to secure the purcbase-money of a tract of land bought by the drawer, 
is not a necessary party to a bill filed by a judgment creditor for the pur- 
pose of subjecting the land, after the payment of the balance of the purchase- 
money due, to the satisfaction of his judgment against a sub-purchaser 


Appeal from the Chancery Court at Montgomery. 
Heard before the Hon. Wave Keyes. 


Tue bill in this case was filed by John G. Winter, 
against J. M. N. B. Nix, J. T. Nix, Henry C. Semple, and 
William M. Boling, for the purpose of subjecting to the 
satisfaction of a judgment against said J. T. Nix, which 
the complainant claimed to own, certain city lots in Mont. 
gomery, which said J. M. N. B. Nix had purchased from 
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said William M. Boling, and for which he held said 
Boling’s bond for title, which he had transferred to J. T. 
Nix. The judgment was rendered in the circuit court of 
Coosa county, on the 12th March, 1858, in favor of Henry 
C. Semple; but the bill alleged, that said judgment 
belonged to the complainant, and was obtained in Sem- 
ple’s name for his use and benefit. The bill further 
alleged, that two executions were issued on this judgment, 
one to Coosa, and the other to Dallas county, both of 
which were duly returned “no. property found;” that J. 
M. N. B. Nix purchased two lots in Montgomery from 
said Boling, in August, 1853, and drew three bills of 
exchange for the purchase-money, which were accepted 
by one B. W. Young, and were payable on the 1st Janu- 
ary, 1854, the 12th July, 1854, and the 12th July, 1855, 
respectively; that Boling executed and delivered to said 
Nix his bond for title, conditioned to make titles to the 
lots on the payment of the bills at maturity; that J. M. 
N. B. Nix afterwards transferred all his interest in this 
bond, and in the lots therein described, to J. T. Nix; that 
only a part of the purchase-money had been paid when 
the bill was filed, and that the lots were of value sufficient 
to pay the balance of the purchase-money and the com- 
plainant’s judgment. The prayer of the bill was, that an 
account might be taken to ascertain the amount due on 
the judgment and on the purchase of the land; that the 
land might be sold, and the judgment be satisfied out of 
the proceeds of sale, after paying the balance of the pur- 
chase-money due to Boling; and the general prayer, for 
other and further relief, was added. 

J. T. Nix answered the bill, and admitted all its mate- 
rial allegations; and also demurred to the bill, for want 
| of equity, and because B. W. Young was not made a 
| party. Separate answers were filed by Semple and 
| Boling, admitting all the allegations of the bill as to facts 




















within their knowledge; and a decree pro confesso was 
entered against J. M. N. B. Nix. On final hearing, on 
pleadings and proof, the chancellor overruled the demur- 
rer of J. T. Nix, and rendered a decree for the complain- 


ant. 
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The following errors are assigned in this court: “1. The 
chancellor erred in overruling the demurrer to the bill. 
2. The chancellor erred in the final decree rendered. 3. 
There is no proof that Winter is the owner of the judg- 
ment against Nix. 4. The bill shows that B. W. Young 
has an interest in the account prayed, and he should have 
been made a party. 5. The material allegations of the 
bill are made on information and belief only, when they 
should have been positively averred. 6. Thereis no suflfi- 
cient averment of the insolvency of Nix.” 


Cuitton & Gunter, for appellant. 
Exmore & Yancey, contra. 


A. J. WALKER, C. J.—It is contended that the chan- 
cellor’s decree, granting relief to the complainant, is 
erroneous, because the bill does not allege the proceed- 
ings upon the complainant’s judgment necessary to 
authorize a resort to the chancery court by a creditor. 
It is averred in the complainant’s bill, that two executions 
issued upon the judgment, one to Coosa, and the other 
to Dallas county, both of which were returned “no prop- 
erty found.” The decision in Brown & Dimmock v. 
Bates, 10 Ala. 432, is, that it is not indispensable for the 
creditor’s bill to show that the execution was issued to 
the county of the debtor’s residence, and returned “ nulla 
bona ;” but, if there was not an execution to that county, 
it was a matter of defense to be made by the defendant ; 
and that to make the defense available, it was incumbent 
upon the defendant to show that he not only resided, or 
had a place of business, in some other county than that 
to which the execution issued, but also that he had visible 
property therein, out of which the execution might have 
been satisfied, if the complainant had exercised due dili- 
gence to ascertain the fact. This authority is fatal to the 
objection, that the bill does not show an issue of execu- 
tion to the proper county. 

[2.] It is next objected, that paragraphs seven and eight 
of the bill contain allegations of the information and 
belief of the complainant, and not of facts. This objec- 
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tion is founded in a misapprehension of the paragraphs. 
They aver facts upon information and belief, and not 
simply the information and belief of the pleader; and 
therefore do not fall within the principle settled in Jones 
v. Cowles, 26 Ala. 612. 

[3.] The principle settled in McLane & Plowman v. 
Riddle & Burt, 19 Ala. 180, is conclusive upon the 
question of the sufficiency of Semple’s answer to establish 
that the right to the judgment was in complainant, and 
not in him. | 

[4.] No authority is cited to show that the accommo- 
dation acceptor of the complainant’s principal debtor was 
a necessary party, and we perceive no sufficient reason 
why he should be. 

The decree of the court below is affirmed. 





BUFFINGTON vs. COOK. 


[ACTION FOR CONTRIBUTION. } 


1. Conclusiveness of judgment as between joint defendants—In an action against 
two jointly, for money loaned and advanced, and to recover damages for a 
breach of contract by which plaintiff purchased from the defendants an 
interest in a steamboat, a judgment for the plaintiff is not conclusive, in a 
subsequent action between the defendants for contribution, as to the fact 
and measure of liability between them. 

2. General charge on evidence.—A general charge in favor of either party, where 
there is the slightest conflict in the evidence on any material point, is an 
invasion of the province of the jury. 


AppEAL from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 


TuIs action was brought by Major Cook, against Thomas 
M. Buffington, to recover one-half the amount paid by 
the plaintiff, under execution, on a judgment rendered 
against him and the defendant jointly, in favor of one E. 
P. Chappell. The defendant pleaded the general issue, 
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in short by consent, and a special plea, averring that he 
had no interest in the contract and cause of action on 
which the judgment in favor of Chappell was founded, 
but that the plaintiff alone was responsible to Chappell 
for the performance of said contract ; and the trial was 
had on issues joined on these two pleas. 

On the trial, as the bill of exceptions shows, the plain- 
tiff read in evidence a certified transcript of the judgment 
in favor of Chappell, the sheriff’s receipt for the money 
paid under execution on the judgment, and the deposition 
of one T. V. W. Butlington. The action of Chappell 
against Buflington and Cook, as shown by the complaint 
in that case, was brought to recover $700 for money loaned 
and ‘advanced by plaintiff to defendants, and also damages 
for the defendants’ breach of a contract, by which the 
plaintiff purchased from them an interest of three-six- 
teenths in a steamboat called the Clara, (thereby becoming 
entitled to a similar interest in a new steamboat which 
they were then building at Cincinnati, called the Cham- 
pion,) and paid them $700 on account of the purchase; 
the breach alleged being, that the defendants refused to 
make title to the plaintiff for the interest purchased by 
him in the old boat, and refused to recognize his interest 
in the new boat. The cause was tried on issue joined, 
and judgment was rendered against both of the defend- 
ants; and this judgment was afterwards paid, under exe- 
cution, by Cook, the plaintiff in the present action. The 
witness Graham, who was the book-keeper of Buffington 
and Cook, testified to the ownership of the steamboat 
Clara by the different parties in interest, the disposition 
which was made of the money received from Chappell on 
account of his purchase, and the manner in which the 
accounts of Buffington and Cook, connected with both of 
the steamboats, were settled. The defendant then intro- 
duced Chappell as a witness, the substance of whose evi- 
dence was as follows: In the summer of 1853, after 
witness had purchased an interest in the steamboat, and 
after the Clara had been carried to Cincinnati, in order 
that a portion of her materials might be used in the con- 
struction of the new boat, witness sold out his interest 

21 
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under his purchase to one James M. Buffington, for 
$1125; and the Clara was destroyed by fire on the night 
after this sale. In October, 1853, Cook went to Cincinnati, 
and there learning that witness had sold out his interest 
to James M. Buffington, he effected a rescission of that 
contract, by representing to the parties that “there was 
something wrong in Chappell’s purchase, as his title was 
in fact good for nothing ;” and on the rescission of that 
contract, Cook agreed to repay to witness the $700 ad- 
vanced under the latter’s purchase, on the latter surren- 
dering to him his interest in the boats. After Cook and 
witness came back to Mobile, the former refused to repay 
the $700, and witness then instituted his action against 
him and Buffington, above referred to. 

‘*‘ Thereupon, the court charged the jury, that this action 
being brought by plaintiff to recover from the defendant 
contribution to a judgment which had been rendered 
against them jointly, but which had been paid by the 
plaintiff alone, evidence of that fact would entitle the 
plaintiff to recover a moiety of the amount so paid by 


him, provided the jury should find that said judgment 


was recovered on a contract; that if the jury, however, 
should believe from the evidence that the defendant in 
this action was not bound by any such contract to pay 
the debt upon which said judgment was founded, then 
the defendant will not be liable to pay contribution ; 
also, that the record produced in this action was prima- 
facie evidence to support the action against the defendant, 
and the fact that the defendant suffered a recovery against 
him, and failed to defend the suit, is a circumstance from 
which the jury may infer a recognition on his part of his 
liability. 

“The court also charged the jury, (in order, as the 
judge stated, to avoid all misapprehension in regard to 
the law of the case,) that if they believed the evidence, 
they must find for the plaintiff.” 

These charges, to which the defendant excepted, are 
now assigned as error, together with the overruling of a 
demurrer to the complaint, and the refusal of several 
charges asked by the defendant. 
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W. C. Easton, for appellant. 
F. 8. Biount, contra. 


STONE, J.—In the suit between Chappell as plaintiff, 
and Buffington and Cook as defendants, the issue neces- 
sarily made by the pleadings was, whether the defend- 
ants, or either and which of them, had incurred a legal 
liability to the plaintiff. As between the two defendants, 
there was, and probably could be, no issue formed on the 
relative liabilities of the defendants inter sese. Hence, in 
that trial, no evidence was or could be properly intro- 
duced or examined, having for its object the establishment 
of such relative liabilities. There is wanting then, in 
this case, the necessary ingredients of an estoppel by 
record, as to the fact and measure of liability between 
Cook and Buffington.—1 Greenl. Ev. § 528. 

[2.] The oral testimony did not authorize the charge 
which the court gave on the effect of the evidence. It 
certainly cannot be affirmed that it establishes, without 
conflict, the right of plaintiff to recover in this action. 
Shep. Dig. 459, §§ 18, 14, 15. 

Reversed and remanded. 





BRYANT vs. BRYANT. 


[ACTION ON PROMISSORY NOTE, BY PAYEE AGAINST MAKER. ] 


1. Construction of contract as to intention of parties—In the construction of 
written instruments, the intention of the parties must govern ; and to as- 
certain that intention, regard must be had to the nature of the instrument 
itself, the condition of the parties, and the objects which they had in view. 

2. Construction of special contract.—After the rendition of a judgment for the 
plaintiff in trover, for $800 damages, besides costs, the defendant having 
entered a motion for a new trial, the plaintiff thereupon consented in 
writing, in consideration of the defendant’s note for the amount of the 
damages, “ that a new trial may be granted in said cause without the pay- 
ment of any costs, that the judgment rendered shall be set aside, and said 
cause be placed upon the docket for trial at the next term of the court 
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Held, in an action on the note, that the plaintiff's agreement, construed in 
connection with the attendant circumstances, was a stipulation on his part 
that the judgment should be set aside and a new trial granted; and it 
being shown that the motion for a new trial was resisted by his attorneys, 
though not at his instance, and overraled by the court, that there was an 
entire failure of the consideration of the note. 


APPEAL from the Cireuit Court of Talladega. 
Tried before the Hon. Ropert DovaHerrty. 


Tus action was brought by Rhodicy Bryant, against 
Needham Bryant, and was founded on the defendant’s 
promissory note for $800, dated the 27th August, 1853, 
and payable by the 25th December next after date, to the 
plaintiff. No pleas appear in the record. The bill of 
exceptions purports to set out all the evidence in the cause, 
the substance of which may be thus briefly stated: On 
the 15th August, 1853, the plaintiff recovered a judgment 
against the defendant, in an action of trover for the con- 
version of a slave, for $800 damages, besides costs; and 
the defendant entered a motion for a new trial. Pending 
this notion, and at the same term of the court, the de- 
fendant proposed to Gen. J. Bryant, who was a son of 
the plaintiff, that he would give his note to the plaintiff 
for the amount of damages assessed, on condition that the 
plaintiff would assent to the grant of a new trial, and then 
dismiss her suit; and the note was signed, and placed in 
the hands of said J. Bryant, to be delivered to the plain- 
tiff on her assenting to the terms proposed. The note 
was carried by J. Bryant to the plaintiff, together with a 
written instrument which had been prepared for her sig- 
nature, and which (after stating the title of the case, the 
court in which it was pending, the amonnt of the judg- 
ment, &c.,) was in these words: “I, Rhodicy Bryant, 
plaintiff,do hereby consent that a new trial may be granted 
in the above entitled cause, without the payment of any 
costs; and that the judgment rendered shall be set aside, 
and said cause be placed on the docket for trial at the 
next term of the court. In witness whereof, I have here- 
unto set my hand and seal, this 26th August, 1853.” The 
plaintiffsigued this paper in the presence of two witnesses, 
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and handed it to J. Bryant, who thereupon delivered to 
her the defendant’s note. On the argument of the motion 
for a new trial, the defendant produced this paper to the 
court; but the motion was resisted by the plaintiff's coun- 
sel, (not at her instance, as they testified, but because 
they supposed the object of the arrangement was to de- 
prive them of their fees,) and was overruled by the court. 
Execution was afterwards issued on the judgment, and 
was enjoined by the defendant; but the injunction had 
not been finally disposed of when the trial in this case 
was had. 

“The court charged the jury, among otherthings, that 
in order to ascertain the contract between the parties, 
they might look at the objects they were attempting to 
accomplish, and the subject-matter of the contract; and 
in order to do this, they must place themselves in the 
situation the parties occupied at the time they made the 
contract, and look at all the surrounding circumstances, 
as disclosed by the evidence. 

“2. Plaintifi’s counsel having urged before the jury, 
during the argument, that if the plaintiff could not re- 
cover on this note, she was in great danger of losing her 
demand altogether, because the record offered in evidence 
by the defendant showed that her judgment was enjoined 
by him for and on account of the very agreement which 
he is now setting up in this suit,—the court told the jury, 
that there was nothing in this argument, because, on the 
other hand, if she recovered in this suit, she might get 
the defendant’s injunction dissolved, and would then re- 
cover twice. ’ 

“3. The court further charged the jury, that if the 
note was given in consideration that the plaintiff would 
sign the written agreement read in evidence, and that a 
new trial should be granted, and that she would then dis- 
miss her suit; and that the court, of itsown motion, and 
for reasons of its own, refused to grant a new trial,—then 
the plaintiff could not recover in this action. 

“To each of these charges the plaintiff excepted, and 
then requested the following written charges: 

“J, That if the plaintiff's counsel resisted the defend- 
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ant’s motion for a new trial, against her written consent, 
and on their own authority and inclination, this does not 
prejudice the plaintiff, and cannot defeat her rights. 

“2. That if the motion for a new trial was denied by 
the court, against the plaintiff's written consent that a 
new trial should be granted, the refusal of the court can- 
not impair the plaintiff's rights, if the note was given in 
consideration of said written consent. 

“3. That if the plaintiff's attorneys resisted the defend- 
ant’s application for a new trial, against the plaintiff's 
written consent then produced in open court, and on their 
own motion, and for their own reasons,—then, if the de- 
fendant was thereby injured, he has a right of action 
against said attorneys, for such damages as he may have 
sustained by their unauthorized act. 

“4. That if there was an understanding that the plain- 
tiff, after the grant of a new trial, should dismiss her 
suit; and the defendant held and retained her written 
consent after the refusal of the new trial, and produced it 
in court to day, and did not tender it back and demand 
his note with reasonable promptness,—then it is too late 
for him now to insist that there is no consideration for 
the note, if he used said written consent in support of his 
motion for a new trial.” 

The court refused each of these charges, and to the 
refusal of each the plaintiffexcepted ; and she now assigns 
as error all the rulings of the court to which she reserved 
exceptions. 


Parsons & J. Wurtz, for appellant. 
Wma. P. Cuinton, and Jas. B. Martin, contra. 


R. W. WALKER, J.—In the construction of written 
instruments, the intention of the parties must govern ; 
and to ascertain that intention, regard must be had to the 
nature of the instrument itself, the condition of the parties 
executing it, and the objects which they had in view. 
Strong v. Gregory, 19 Ala. 146. 

[2.] Applying this rule to the writing signed by the 
plaintiff, which, according to the evidence introduced by 
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her, constituted the consideration for the note sued on, 
we do not doubt that it is to be treated as a stipulation 
on her part that a new trial was to be granted, and the 
judgment set aside. It being shown that these stipula- 
tions have not been performed, there is an entire failure 
of consideration. ; 

Adopting this as the correct construction of this writing, 
we are not able to perceive that the plaintiff has been in- 
jured by any of the charges given, or any of the refusals 
to give the charges asked. 

Judgment affirmed. 





FENOUILLE vs. HAMILTON. 


[DETIRUE FOR PROMISSORY NOTE.] 


1. What constitutes purchase of negotiable paper for value in course of trade-—The 
doctrine is settled in this State, that one who takes negotiable paper, as 
collateral security for the payment of a pre-existing debt, is not a purchaser 
for value in the course of trade; and the fact that be afterwards grants 
indulgence, or forbears to enforce his remedies for the collection of his 
debt, when it is not shown that such induigence or forbearance was an 
element of the contract by which he acquired the paper, does not affect the 
principle. 


AppEAL from the Circuit Court of Mobile. 
Tried before the Hon. ©. W. Rapter. 


Tus action was brought by Louis Fenouille, against 
Thomas A. Hamilton, to recover a promissory note for 
$400, made by Francis and Elizabeth Fenouille, dated 
the 8th July, 1857, and payable one year after date, to 
the order of the plaintiff. he case was submitted to the 
decision of the court, with leave to either party to take 
anu appeal to this court, on the following agreed facts: 

“ The plaintiff was the owner of two promissory notes, 
each payable to himself, and one of which is the note 
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sued for in this action; and being about to leave the 
State for a time, on or about the 11th July, 1857, depos- 
ited said notes for collection with one George Aite, and 
took his receipt for the same,—having endorsed them in 
blank, in order to enable said Aite to collect them. On 
his return to Mobile, on the 13th July, 1858, learning 
that said Aite had transferred said note to defendant, 
plaintiff made a written demand of said defendant, which 
is hereto annexed as a part of this agreed case; and the 
defendant having refused to surrender said note, this suit 
was brought for its recovery. After the institution of 
this suit, plaintiff demanded payment of the note from 
the maker thereof; made affidavit that the note was his, 
and*that he had not parted with the title thereto, but had 
merely deposited it for collection, and that it was with- 
held from him; and, on the 10th August, 1858, received 
from the maker the full amount of the note, except the 
sum of one dollar, which is yet due on it. The note is 
now in the possession of the defendant. 

“The defendant was the agent of William, Thomas, 
and M. F. Hagan, who are non-residents, for the manage- 
ment of certain real estate in Mobile; and, on the 24th 
June, 1856, rented a part of said real estate to George 
Aite, for one year from the 1st November, 1856, at an 
annual rent of $350 and repairs. A contract of lease was 
entered into, which is made a part of this agreed case; 
and said Aite gave his four promissory notes for the rent, 
each for $87 50, payable on the Ist February, the Ist May, 
the Ist August, and the 1st November. On the 26th 
August, 1857, the parties entered into another lease of 
the same property, on the same terms, for one year from 
1st November, 1857 ; which lease is also made a part of 
this agreed case. Aite having failed to make punctual 
payment of his installments of rent under the first lease, 
defendant called on him for security therefor, and notified 
him that, in default of payment or security, he would 
proceed under the lease, and re-enter into the possession 
of the premises. In consequence of this demand, said 
Aite delivered to defendant, on the 21st December, 1857, 
the note here in suit and another, to be applied when 
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paid to said rent due and maturing. At that time, said 
Aite was indebted on two notes past due, each for $87 50, 
(one of which had matured on the Ist and 4th August, 
and the other on the Ist and 4th November, 1857,) and 
also on four other notes, each for $87 50, maturing on the 
1st and 4th February, the Ist and 4th May, the Ist and 4th 
August, and the Ist and 4th November, 1858. This was 
before the maturity of the note here sued for, and it 
required a little more than the amount of the two notes 
thus placed in defendart’s hands to pay the amount of 
rent due and accruing to his principals from said Aite. 
Upon the receipt of said notes, defendant gave said Aite 
a written instrument, which is made a part of this agreed 
case,” (and the material portion of which, after acknowl- 
edging the receipt of the notes, was in these words: ‘“ The 
understanding on which these notes are left with me is, 
that if they are, or either of them is, paid at maturity, 
then the amount so paid is to be a credit on the rent 
notes of said George Aite, held by us, some of which are 
past due, and some running to maturity.’’) 

“ At the time defendant received these notes, the note 
here sued for had not matured; and defendant took it, in 
manner aforesaid, without notice of any defense existing 
against it in the hands of Aite, or that any other person 
or persons had any claim to it. He received it in good 
faith, and in entire ignorance of any fact to show that it 
did not belong to Aite, or that any invalidity attached to 
it, or to Aite’s title to it; and he holds the possession of 
said ‘note as such agent. Before said 21st December, and 
after the Ist November, 1857, said defendant, as agent as 
aforesaid, on request of said Aite, had consented that the 
latter might underlet or assign the greater portion of said 
premises to Thrift, Olds & Co., and said Aite had put 
them in possession of apart of the premises; and he or his 
assigns have collected the rent for the same, amounting 
to $400, or thereatouts. After said consent was given, 
defendant became uneasy, and demanded security for the 
rent due and accruing, and offered to accept the notes of 
said Thrift, Olds & Co.; but said Aite represented that he 
had used them, and promised to give security, and after 
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wards gave defendant the two notes, as above stated, on 
the 21st December, 1857. No part of the rent for 1858 
has been paid by said Aite, or received by defendant; and 
the installments due in August and November, 1857, 
still remain wholly unpaid, except that defendant has 
collected $91 66 on the other note placed in his hands by 
said Aite. Upon the receipt of said notes from Aite, 
defendant took no steps upon said lease, nor on the notes 
given by said Aite for the rent of said premises; but said 
Aite, his agents or assigns, have been in the occupation 
of the said premises, up to the Ist November, 1858, with- 
out molestation or suit by defendant or his principals.” 
On these facts, the court rendered judgment for. the 
defendant, which the plaintiff now assigns as. error. 


Gro. N. Stewart, for the appellant, cited the following 
cases: Cullum v. Branch Bank, 4 Ala. 39; Branch Bank 
at Mobile v. Hallett, 6 Ala. 645; Thompson v. Armstrong, 
7 Ala, 258; Andrews & Bro. v. McCoy, 8 Ala. 925; Mc- 
Kenzie v. Branch Bank, 28 Ala. 607 ; Codrington v. Bay, 
20 John. 687; Stalker v. McDonald, 6 Hill, 93; Goodman 
v. Simonds, 20 Howard, 370; Nicholl v. Bates, 10 Yerger, 
433; Napier v. Elam, 6 Yerger, 115; 11 Serg. & R. 377; 
Edwards on Bills, 321, 372-3. 


P. Hamitron, contra, cited 16 Peters, 9-15; 1 Blatchford, 
412; 8 Metcalf, 40; 3 Cush. (Mass.) 165; 26 Vermont, 
569; 20 Maine, 275; 2 Hill, 301. 


A. J. WALKER, C. J.—That one who takes a nego- 
tiable paper, as collateral security for the payment of a 
pre-existing debt, is not.a purchaser for value in the 
course of trade, is a settled doctrine in this State; and 
although there is a great conflict of authorities upon the 
point, we are not convinced that we ought to depart from 
our former decisions.—Boyd v. Beck, 29 Ala. 703; Me- 
Kenzie v. Bank, 28 Ala. 606; Andrews v. McCoy, 8 Ala. 
920; Bank v. Hall, 6 Ala. 689; Cullum v. Bank, 4 Ala. 


21. 
In this case, there was no other consideration for the 
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transfer of the note to the defendant than the security of 
the pre-existing indebtedness of the defendant’s endorser. 
The fact that the defendant may have been led to grant 
indulgence, or forbear to enforce his remedies for the 
collection of his debts, does not prove that such indul- 
gence or forbearance was an element of the contract, or 
the consideration upon which it was made. If there was 
any forbearance by the defendant, it was a voluntary act, 
to which he may have been persuaded by the collateral 
security, and may have resulted from a consciousness of 
security ; but such forbearance was not the result of con- 
tract, and is not shown to have been the consideration of 
it. 

Upon the facts before us, the court below ought to 
have rendered judgment for the plaintiff. 

Judgment reversed, and cause remanded. 











WADDILL vs. ALA. & TENN. RIVERS RAILROAD 
COMPANY. 


[ACTION ON BILL OF EXCHANGE AND COMMON MONEY COUNTS. ] 


1. When action for money had und received lies against agent.—If a billof ex- 
change is drawn, endorsed and accepted by some of the trustees of a pri- 
vate corporation, for the purpose of raising money to pay a debt incurred 
by them for its benefit ; and is negotiated by a railroad company, without 
authority under its charter; and the money is expended in paying the 
debt incurred by the parties,—the railroad company may maintain an action 
for money had and received against the drawer, although no recovery 
could be had on the bill of exchange. 


AppEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


TuIs action was brought by the appellee, a domestic 
corporation, against William Waddill, and was founded 
on a bill of exchange for $1,000, drawn by the defendant 
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on one Abner Jones, dated the 5th March, 1853, payable 
on the Ist January,1854, to William E. Byrd,and endorsed 
by said Byrd, D. Fair, and Geo. P. Blevins; the common 
money counts being also added in the complaint. The 
defendant filed five pleas, as follows: 1st, non assumpsit ; 
2d, “that said bill of exchange was drawn by defendant 
for the accommodation of the Central Masonic Institute, 
a body corporate, and was negotiated by said corporation 
to plaintiff for a loan of $1,000, and that plaintiff had no 
authority by the terms of its charter to negotiate bills of 
exchange, and that said bill of exchange is void in law ;” 
3d, “that plaintiff is a body corporate under an act of 
the legislature of Alabama, and has no authority under 
its charter to loan money, and that the claim upon which 
this suit is founded was for money loaned ;” 4th, ‘that 
said bill of exchange was drawn by defendant for the ac- 
commodation of the Central Masonic Institute, a body 
corporate who is not a party to said bill, and was negoti- 
ated to plaintiff by said Central Masonic Institute for the 
loan of $1,000, and that defendant was, as such accom- 
modation drawer, entitled to notice and protest upon said 
bill of exchange ;’’ and, 5th, payment. 

“On the trial,’ as the bill of exceptions states, “‘ the 
court having overruled demurrers to the defendant’s 
special pleas, the plaintiff proceeded to trial on the com- 
mon counts, and read in evidence the bill of exchange de- 
scribed inthe complaint. The defendant then introduced 
A. M. Goodwin as a witness, who testified as follows: 
‘Witness was the plaintiff’s secretary at the time said bill 
of exchange was negotiated, and William 8. Phillips was 
president. Before said bill was negotiated, Abner Jones, 
William E. Byrd, the defendant and others, who were 
trustees of the Central Masonic Institute,a body corporate, 
applied to said Phillips, to know if they could borrow 
$1,000 from said plaintiff; and Phillips replied, that they 
could have the money if they would make a good piece 
of paper. Under this arrangement, the said bill of ex- 
change was afterwards presented at the plaintiff's office, 
and was taken by the plaintiff; the money being paid 
over to Abner Jones, the acceptor of the bill. Witness 
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understood, from the parties negotiating said bill, that 
some of the trustees of the Central Masonic Institute, 
including the defendant, had borrowed money for its 
benefit from Walker & Lewis, of Mobile, and that the 
money was wanted for the purpose of paying said debt. 
Witness did not know whether or not defendant was on 
the paper to Walker & Lewis, but understood that he was. 
Said bill was not paid at maturity, and was not protested, 
because some of the parties to it requested that it should 
not be protested ; but witness did not recollect that the 
defendant made such request.’ Abner Jones was then 
called as a witness, and testified as follows: ‘ The drawer, 
acceptor and endorsers of said bill, with others, were 
trustees of said Central Masonic Institute, a body corpo- 
rate. Some time before the negotiation of said bill, some 
of said trustees had borrowed about $2,400 for its benefit 
from Walker & Lewis, of Mobile; and witness, with 
William E. Byrd, William M. Murphy and the defendant, 
applied to said Wm. 8S. Phillips for the loan of $1,000, to 
assist them in paying said debt. Phillips replied, that 
the money could be had if they would make a good piece 
of paper. Afterwards, said bill of exchange was made, 
and presented at plaintiff's office for discount; and the 
same was discounted, and the money paid over to witness, 
who forwarded it to said Walker & Lewis in payment of 
said debt. Witness did not recollect whether or not de- 
fendant was on the paper to Walker & Lewis, but he was 
an active member of said board of trustees. Witness 
knew that defendant got no part of the money thus bor- 
rowed from the railroad, except that it was obtained and 
paid to said Walker & Lewis by his consent and direction.’ 
The act incorporating the Alabama and Tennessee Rivers 
Railroad Company was also read to the jury; and it was 
agreed that said act, as fuund in the Pamphlet Acts of 
1847-8, may be referred to, and taken as part of this bill 
of exceptions. 

“Upon this state of facts, (it being all the testimony 
in the cause,) the court charged the jury, that the plain- 
tiff was an incorporated company, and, by the terms of 
its charter, had no power to loan money, or negotiate bills 
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of exchange ; and that if the jury believed that the bill 
of exchange was negotiated to the plaintiff, the bill was 
void, and the plaintiff could not recover upon it. The 
court also charged the jury, that if the defendant and 
others went to the plaintiff, and got its money, they were 
legally, morally and equitably bound to pay it back, and 
the plaintiff could recover on the common counts; and 
further, that if the money was obtained by any one au- 
thorized by the defendant, and was applied to his use, or 
went to pay a debt on which he was originally bound, 
then the plaintiff was entitled to recover on the common 
counts, and it made no difference that the bill was not 
protested. The defendant excepted to all that part of the 
charge which instructed the jury that the plaintiff could 
recover on the common counts, and that the bill need not 
be protested in such case; and then asked the court to 
instruct thejury, ‘that if they believed the money handed 
to Jones by the plaintiff’s secretary, and for which the 
bill of exchange was passed, went to pay a debt of the 
Central Masonic Institute, or was expended for its benefit, 
then the defendant is not liable on the common counts.’ 
The court refused to give this charge, and the defendant 
excepted.” 

The charge given by the court, and the refusal of the 
charge asked, are now assigned as error. 


Aurx. & Jno. Wuirtn, with Jona. Haratson, for appel- 
lant, cited the following cases: City Council of Mont- 
gomery v. M. & W. P. Plank-Road Co., 31 Ala. 76; 
Lacy v. Hart, 12 Geo. 422; Crow v. Boyd, 17 Ala. 51; 
Brent & Horsey v. Davis & Terry, 9 Md. 217. 


Byrp & Mor@an, contra, cited Upchurch v. Nosworthy, 
15 Ala. 705; Hitchcock v. Lukens, 8 Porter, 334; Har- 
wood v. Humes, 9 Ala. 695; Angell on Corporations, 
271, § 265. 


STONE, J.—It is conceded in argument by the counsel 
both of appellant and appellee, that the defendant. cor- 
poration had no authority to lend its money, or to em- 
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ploy its funds in the purchase of a bill of exchange, as an 
independent business transaction. This being assumed as 
a fact, (see Harwood v. Humes, 9 Ala. 659; Drake v. Flew- 
ellen,33 Ala. 106,) it must follow as a necessary sequence, 
that the president of the railroad had, as such, no authority 
to make a loan of such funds. If, then, Mr. Waddill, at 
his own instance, had the use and benefit of funds be- 
longing to the railroad company in the payment of a debt 
for which he was bound, the law, at the instance of the 
railroad, will imply a promise on his part to repay the 
money. The questions seem to have been fairly pre- 
sented to the jury in the charge of the court, and we 
think no error was committed of which the appellant can 
complain.—Upchurch v. Nosworthy, 15 Ala. 7065. 
The judgment is affirmed. 


A. J. Watker, C. J., not sitting. 





SOUTHERN MUTUAL INS. CO. vs. HOLCOMBE’S 
ADMINISTRATOR. 


[CONTEST AMONG CREDITORS OF INSOLVENT ESTATE. J 


1. Construction of bilk of exceptions.—Where the bill of exceptions, after setting 
out certain evidence introduced by the parties, states that “ thereupon’ the 
court rendered its decision, the appellate court, adopting the construction 
less favorable to the appellant, will not regard this as an assertion that 
the bill of exceptions contains all the evidence on which the court acted. 

2. Presumption in favor of ruling of primary court—In a probate case, where 
the correctness of theruling of the primary court depends on the proof, 
and the bill of exceptions does not purport to set out all the evidence on 
which the probate judge acted, the appellate court will presume that his 
decision was justified by the evidence. 


APPEAL from the Probate Court of Mobile. 


In the matter of the final settlement of the estate of 
John C. Holeombe, deceased, which was duly declared 
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insolvent on the 2d April, 1855, and against which the 
appellant filed as a claim an account for $753 51. The 
rejection of this claim is the only matter assigned as error. 
The ground on which the opinion of this court is based, 
renders it unnecessary to state the evidence contained in 
the bill of exceptions. 


¥. 8. Buiount, for appellant. 
Jno. T. Taytor, contra. 


A. J. WALKER, C. J.—The bill of exceptions, after 
a statement of evidence, says, that “thereupon” the court 
rejected the appellant’s claim. Adopting the construction 
less favorable to the appellant, we cannot regard this as 
an assertion that the bill of exceptions contains all the 
evidence upon which the court acted ; and consequently, 
we cannot affirm that there was error in the rejection of 
the appellant’s claim.—Keep v. Kelly & Levin, 29 Ala. 
322 ; Bradley v. Andress, 30 Ala. 80; Lovett v. Chisolm, 
80 Ala. 88; Stein v. Feltheimer, 31 Ala. 57. 

The decree of the court below is afiirmed. 





GLAWSON vs. WILEY. 
[ACTION FOR BREACH OF WARRANTY OF SOUNDNESS OF SLAVE. ] 


1. Specific objection to evidence—An objection to the admissibility of evidence 
on aspecified ground is an implied waiver of all other grounds of objection, 
and the appellate court will confine the party objecting to his specifications. 

2. Admission implied from silence—When a declaration of the wife is offered 
in evidence against the husband, and his presence at the time it was made 
is sufficiently proved to authorize the evidence to go before the jury, it is 
for them to determine whether he heard the remark,—its pertinence and 
effect as an implied admission on his part depending upon the fact that he 
heard it. 


ApprAL from the Circuit Court of Pike. 
Tried before the Hon. JoHn GiLt SHORTER. 
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THIs action was brought by J. McCaleb Wiley, against 
James Glawson, to recover damages for a breach of war- 
ranty of the soundness of a slave, named Phyllis, sold by 
defendant to plaintiff on the 18th February, 1856. The 
cause was tried on issue joined, but the record does not 
show what pleas were filed. On the trial, as appears from 
the bill of exceptions, after the plaintiff had read in evi- 
dence his bill of sale for the girl, and proved her death 
in April, 1857, he introduced the depositions of two prac- 
ticing physicians, who had made a post-mortem examina- 
tion of the body, and who testified to the chronic character 
of the disease which caused her death, and that scarlet 
fever was one of the exciting causes of said disease. He 
then introduced one Segars as a witness, who testified, 
(among other things,) “ that he went to defendant’s house 
for the girl, after the trade was completed between him 


and plaintiff, and there received possession of her for 


i 


plaintiff, and brought and delivered her to plaintiff. The 
witness was then asked, what was said by Mrs. Glawson, 
the defendant’s wife, when the girl was delivered to him. 
The defendant objected to this question, unless it was 
first shown that he was present and heard what was said 
by his wife to the witness. The witness then stated, that 
the defendant was present at his house, with his wife, and 
delivered the slave; that Mrs. Glawson was sorry to part 
with her, and she and the children were crying in view of 
their separation; that while they were getting ready and 
preparing to leave, the conversation occurred, in which 
Mrs. Glawson told him to ‘ take care of the girl, and not 
to let her get wet, as she had been sick with scarlet fever;’ 
that she was sobbing, and spoke in a subdued tone; that 
the defendant was present when Mrs. Glawson told wit- 
ness this, and could have heard what was said if he had 
ordinary hearing; that he could not state the particular 
place or position where the defendant was at the time, 
nor say with certainty that to his knowledge defendant 
was present and heard what his wife said; but that his 
best recollection was, that defendant was near by, and 
where he could have heard it. Upon this state of facts, 
the court overruled the defendant’s objection, and permit- 
22 
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ted the evidence to go to the jury; to which the defend- 
ant excepted,” and which he now assigns as error. 


H. W. Hitir1arp, for appellant. 
Puen & Buttock, contra. 


STONE, J.—The rule is settled in this State, that if 
specific grounds of objection be interposed to the admis- 
sibility of evidence, this court will not consider any other 
grounds than those specified. In such case, if we should 
be of opinion that there existed other and sufficient 
grounds of exclusion; still, if there be nothing in the 
objections stated in the court below, this will furnish no 
ground of reversal.—Chamberlain v. Masterson, 29 Ala. 
299; Walker v .Blassingame, 17 Ala. 810. In this case, 
the objection was not that the admissions of Mrs. Glaw- 
son were received in evidence-against her husband. The 
ground specified was, that the defendant was not shown 
to have been present when the admission was made. We 
think the record sufficiently shows his presence to let the 
evidence go before the jury. It was for them to determine 
whether he, in fact, did hear the remark. On this depended 
its pertinence and effect as an admission implied from 
silence.—Fuller v. Dean, 31 Ala. 654. We need not, and 
do not, determine whether, if the question were properly 
before us, the admission made by Mrs. Glawson was proper 
evidence in this cause.—Liles v. The State, 80 Ala. 24. 

Judgmert of the circuit court affirmed. 





TAYLOR vs. McELRATH. 


[PROCEEDING FOR ESTABLISHMENT OF LOST RECORD. ] 


1. Jurisdiction of probate court to supply lost record of orphans’ court—The probate 
court, being acontinuation, with some modifications, of the former orphans’ 
court, has power to supply the lost records of that court. 
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2. Presumption in favor of ruling of primary court——In a probate case, where the 
correctness of the ruling of the primary court depends on the 
proof, and the record does not purport to set out all the evidence on which 
the probate judge acted, the appellate court will presume that his decision 
was justified by the evidence. 

3. When exception is necessary — We do not wish to be understood as admit- 
ting, that the correctness of the ruling of the probate judge on the facts 
before him,” on a motion to supply a lost record, “ could be revised in 
this court without an exception to it.” 


Appgax from the Probate Court of Cherokee. 


In this case, on the 13th December, 1858, William Mc- 
Elrath moved the probate court to supply certain lost 
papers, alleged to belong to the records of the former 
orphans’ court of said county ; which motion was resisted 
by Randolph Taylor, the appellant. The lost record con- 
sisted of the proceedings had in said orphans’ court, at 
its May term, 1838, in the matter of the establishment of 
a mill-dam on the application of Burrell Thompson and 
William McElrath, comprising the petition, writ of ad 
quod damnum, inquest of the jury, and decree of the court 
in favor of the petitioners. On the 22d December, 1858, 
the probate court rendered its decree in the cause, which, 
after reciting the preliminary proceedings, continued as 
follows: “ And now comes into court the said William 
McElrath, by his attorney, and in his own proper person, 
and propounds to the court a petition, order, writ of ad 
quod damnum, and order authorizing the erection of said 
mill-dam,—alleging that the same are, in fact and sub- 
stance, copies of the original papers in said original cause ; 
and also offered proof to establish the same by the aflida- 
vits of John 8. Wilson and Benjamin D. Cook. Comes 
also the said Randolph Taylor, in his own proper person, 
and by attorney, and admits that, if said petition, orders, 
inquisition, &c., ever did exist, they have been lost; and 
offers the affidavit of Charles Taylor as counter testimony. 
And after issue being joined bysaid parties, and argument 
had before the court upon the proof submitted, it appear- 
ing to the satisfaction of the court, by proof here duly 
made, that there was an original petition to said orphans’ 
court, by said Burwell Thompson and William McElrath; 
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that said orphans’ court granted an order for a writ of ad 
quod damnum ; that said writ issued to the sheriff of said 
county, and was by him duly executed, by summoning, 
swealing and empanneling Paschal W. High, Moses 
Lewis, Samuel Lewis, Randolph Taylor, Charles Taylor, 
Joseph Cason, and E. 8. Blair; that said jurors made and 
returned their inquisition; that said court thereupon, to- 
wit, at its July term, 1888, rendered an order and decree, 
granting said Thompson and McElrath the right to erect 
a mill-dam across Terrapin creek at Taylor’s shoals in 
said county; and that said original papers and judgment 
have been lost. It is therefore ordered, adjudged and 
decreed, that the said copy petition, order of court grant- 
ing writ of ad quod damnum, writ of ad quod damnum, sherift’s 
entries and return, inquisition of jury, and final order of 
said court granting the erection of said mill-dam, be, and 
they are hereby, substituted in this court for those lost, 
which are in the following words and figures,” (setting out 
the substituted papers;) ‘‘and it is further ordered, that said 
copies, soordered aud substituted, be filed in this court, and 
that the testimony of John 8. Wilson and Benj. D. Cook, 
offered by the plaintiff in this motion, as well as the testi- 
mony of Charles Taylor, offered by the contestant, be filed 
and made of record in this court ; and it is further ordered, 
that William McElrath pay the costs of this motion.” 

There is no bill of exceptions in the record. The errors 
assigned in this court are—“‘Ist, that the probate court had 
no jurisdiction of the case ; 2d, that there was no record 
evidence to amend by, or to authorize the substitution ; 
and, 3d, that there was not sufficient certainty in the 
proof to authorize the substitution.” 


M. J. Turney, for appellant. 
A. W. Bowrs, contra. 


A. J. WALKER, C. J.—It is indispensable to the sue- 
cessful administration ofjustice, that every court should 
have the power of supplying its lost records. The decis- 
ions of this court fully recognize the existence of inherent 
power in courts of record, to substitute copies of lost 
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records, even after judgment rendered.— Williams v. Pow- 
ell, 9 Porter, 493; Wilkerson v. Branham, 5 Ala. 608; 
McLendon v. Jones, 8 Ala. 298; Doswell v. Stewart, 
11 Ala. 629. The probate court is a continuation of the 
old orphans’ court, with some modifications, and must 
have the power of supplying the lost records of that court. 

[2.] We are not called upon to pronounce on the sufli- 
ciency of the evidence to authorize the order made. The 
record sets out some evidence, which was adduced in 
support of the motion to supply the lost records; but it 
does not appear, and we are not authorized to aftirm, that 
that is all the evidence upon which the judgment of the 
court below was predicated. We could not, therefore, 
reverse, even though we regarded the evidence found in 
the recordas insufficient. This court must always intend, 
until the contrary appears, that the judgments brought 
before it for revision are correct. The decision of the 
probate court, upon a question of fact falling within its 
jurisdiction, is certainly revisable; but, being presumed 
correct, cannot be pronounced erroneous, until we are 
assured we have before us the entire evidence upon which 
it acted, and can perceive the insufficiency of that evi- 
dence to justify the judgment or decree rendered.—Brad- 
ley v. Andress, 380 Ala, 80; Williams v. Gunter, 28 Ala. 
681; Smith v. King, 22 Ala. 559; Barnes v. Mobley, 
21 Ala. 282. 

[3.] What we have said, leads us necessarily to the aftirm- 
ance of the judgment of the court below. But there was 
no exception to the decision of the probate judge; and 
we wish not to be understood as admitting, that the cor- 
rectness of his ruling upon the facts before him could be 
revised in this court, without an exception to it.—Smith 
v. King, 22 Ala. 558; Williams v. Gunter, 28 Ala. 681; 
Gordon v. McLeod, 20 Ala. 242; Reese v. Gresham, 
29 Ala. 91. 

Judgment affirmed. 
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CREWS vs. THREADGILL. 


[BILL IN EQUITY TO HAVE ABSOLUTE CONVEYANCE DECLARED MORTGAGE. ] 


1. Admissibility of party’s declarations.—An interrogatory to a witness, asking 
the reason why a party did a particular thing, does not authorize him to 
state the declarations of the party as to the reason or motive which induced 
the act ; consequently, such declarations, not being called for by the inter- 
rogatory, are not competent evidence for the party making them. 

2. To what witness may testify.—In answer to a question calling for a conversa- 
tion, a witness cannot state the émpression made on his mind, or his inference 
Srom what passed. 

8. Relevancy of evidence to show terms of contract.—Where the terms of a parol 
contract are in controversy, the fact that one of the parties might have 
effected, with another person, a more favorable contract than that for which 
his adversary contends, is not, it seems, relevant evidence for him. 

4. Allegation of tender in bill to redeem, and amendment of bill—In a bill which 
seeks to have an absolute conveyance declared a mortgage, and for a re- 
demption and account, an allegation that the complainant ‘now offers to 
pay said defendant the amount of his said note, with interest thereon to 
this date, and brings the same into court, and offers to pay all costs with 
which he may be chargeable,” is sufficient; and, when added by way of 
amendment, takes effect as of the filing of the original bill. 

5. Absolute conveyance held mortgage. —Au absolute conveyance of land decreed 
a mortgage, against the averment of the answer that it was a conditional 
sale, on proof that the transaction originated in a loan of money, that the 
land was worth nearly double the amount advanced on it, and that the 
possession remained with the grantor by permission of the grantce. 


Appgat from the Chancery Court at Montgomery. 
Heard before the Hon. Wave Keyes. 


Tue bill in this case was filed, on the 15th May, 1856, 
by Howell Threadgill, against Martin M. Crews; and 
sought to have a deed for a tract of land, which was ab- 
solute in form, declared and established as a mortgage, 
and for a redemption and account under it. The deed 
was executed by the complainant and his wife, in the 
presence of two witnesses, on the 27th April, 1854; re- 
cited as its consideration the present payment of $225 by 
the defendant, and conveyed to him, with covenants of 
warranty, a tract of land containing about eighty acres. 
The bill alleged, that the complainant purchased this tract 
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of land from one Henry M. Elmore, on the 2d November, 
1852, paid a portion of the purchase-money in cash, and, 
for the residue, executed his promissory note to said 
Elmore for $200, payable on the 1st December next after 
date; that in the spring of 1854, Elmore being about to 
remove from the State, and complainant being still unable 
to pay the amount due on his said note, the latter applied 
to the defendant, at the suggestion of Elmore, for a loan 
of money, “and proposed to give in pledge, to secure the 
payment of the same, a lien upon said land’; that the 
defendant, “on this assurance, agreed to lend to complain- 
ant, or to pay to said Elmore, the amount due on the 
purchase of said land’; that the deed for the land was 
executed in pursuance of this arrangement, “and was 
made absolute in form at the instance and suggestion of 
the defendant, who represented that it was the proper 
mode of writing such an instrument to secure him,” but 
was intended to operate only as a mortgage; that the 
complainant was ignorant of the proper forms of convey- 
ances, and relied on the correctness of the defendant's 
representations ; that the defendant advanced to Elmore, 
a few days afterwards, the amount due on the complain- 
ant’s note, and took Elmore’s written transfer on the back 
of the note; that the complainant remained in the pos- 
session of the land, which was worth more than the 
amount advanced on it by the defendant, who, on the 
20th February, 1356, instituted against complainant an 
action of ejectment for the recovery of the land, and en- 
tered on it, and cut down a quantity of valuable timber 
The prayor of the bill was, that the deed might be decreed 
to be a mortgage; that an account might be taken to 
ascertain the amount due to the defendant on the note to 
Elmore, and of the value of the timber which had been 
cut on the land; that if anything should be found due to 
the defendant on such accounting, the land might be sold 
to pay him, and the balance of the proceeds of sale be 
paid to the complainant; that the defendant might be 
enjoined trom further prosecuting his suit at law, and 
from committing further waste on the land ; and for such 
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other and further relief as might be demanded by the 
circumstances of the case. 

An amended bill was afterwards filed, in these words: 
* Complainant, by way of amendment, by leave of the 
court, now offers to pay said defendant the amount of 
his said note to said Elmore, endorsed to defendant as 
before stated, with interest thereon to this date, and now 
brings the same into this court, and offers to pay all costs 
with which he may be chargeable,” &c. 

An answer on oath having been waived by the com- 
plainant, the defendant put in his answer without aftida- 
vit. In reference to the terms of the contract between 
the parties, and the cireumstances connected with: the 
execution of the conveyance, the material portion of the 
answer was as follows: ‘“ This defendant denies most pos- 
itively that he ever obtained the said land from the com- 
plainant.in the way of a pledge or lien for the repayment 
of the money paid by defendant to said Elmore ; or that 
there was any agreement between him and said complain- 
ant that the payment of said money to Elmore was in the 
shape of a loan to the complainant; or ,that there was 
any pledge or lien connected with it, as set forth by the 
complainant. In regard to said contract, this defendant 
states that, on or about the 20th April, 1854, complainant 
came into the field where defendant was at work, and told 
him that said Elmore had come on him for the money 
due on the note given forsaid land. This defendant re- 
plied, that he would pay the money due on said note to 
said Elmore, provided the complainant would pay back 
the money to him by the 1st January, 1855, with interest 
at the rate of sixteen per cent. per annum; and also said 
to complainant, that if he would pay back the amount of 
said note, with interest at that rate, on said Ist January, 
1855, he (defendant) would reconvey said land to said 
complainant; but, if said complainant should fail to pay 
both principal and interest to this defendant, as aforesaid, 
on said 1st January, 1855, but would pay sixteen per cent. 
per annum for the use of said money, at the commence- 
ment of each year after this defendant had paid said 
money to Elmore for said complainant, that then said 
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complainant might live on the said Jand, and cultivate 
the same,—this defendant believing sixteen per cent. to 
be about a fair rent for said land. This defendant further 
states, that this was the only agreement ever entered into 
between himself and said complainant as to the said land, 
which, by any possibility, could be construed into any 
lien or pledge as to the said land; and this defendant 
avers, that said complainant failed in any way to comply 
with the said agreement.” 

On the hearing, the complainant read in evidence the 
depositions of Henry M. Elmore, William Fitzpatrick, 
Benjamin H. Fitzpatrick, Benjamim J. Baldwin, Bird 
Baldwin, Charles Merriweather, Thomas Merriweather, 
Julius C. Alford, and Joseph Henderson; and the de- 
fendant offered the depositions of William McIntosh and 
John Sherwood, the subscribing witnesses to the deed, 
and of Duncan A. Graham. 

The substance of Elmore’s testimony is comprised in 
the following extracts: “The defendant paid me the 
amount of the complainant’s said note, with interest, on 
the 15th May, 1854, in the bar-room of the ‘Madison 
house’ in the city of Montgomery. About two weeks, per- 
haps a little longer, before said 16th May, I went to see the 
complainant, to get my money. Coimplainant said, that he 
could sell the land to Col. Alford, for an advance on his pur- 
chase from me ; I do not recollect the precise amount, but think 
t was nearly double what he was to have paid me. I advised 
him to sell it ; but he promptly replied, that he could do better— 
that the land was worth more, and he could borrow the money 
to pay me from Martin Crews, and would still save his land and 
have a home. He also said, that he would see Crews early the 
next morning, and advise me what he could do. So, early the 
next morning, he advised me that Crews would meet me in 
Montgomery on any day I might appoint, and pay me the note. 
I then wrote to Crews to meet me in Montgomery on the 
15th May following, and sent him the notice by complain- 
ant. Some days after this, I received a verbal message 
from Crews, through Mr. F. Brown, that he would meet 
me on the appointed day. Upon paying me the money> 
he required the transfer endorsed on the note, saying that 
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he wanted to protect himself from the complainant’s 
liabilities. He asked me, if he would stand in the same 
relation to the land, with the endorsement on the note, 
that I did; and said, that he could not risk anything— 
that he would take a deed to the land from the complain- 
ant, and asked if I had madea deed to complainant which 
he would hold—that the land would be worth the money, 
if the complainant should not be able to pay him back 
his money, and the improvements would be worth the 
interest on the money. He said, that I had advised the 
complainant to sell the land to Alford; that he was de- 
termined Alford should not have it, and that he had told 
complainant, long before, that he would furnish him the 
money to pay me.” “ The impression made upon my mind 
was, that defendant had lent the money to complainant to pay 
me, and would give him time to pay it back ; but that it was a 
poor prospect to be paid back, and he would ultimately secure 
the land to himself, and, by lending the money to complainant, 
he would have the matter so arranged ia his own hands that 
Alford and others could not get the land from him. This, it 
as true, is only an inference from what passed and the manner 
he said it.” Ihave no recollection that I ever heard de- 
fendant say that he was lending the money to complain- 
ant, or in what manner he was furuishing the money ; but 
the clear impression made upon my mind at the time, and now, 
is, that defendant was lending the money to complainant, because 
defendant wanted the land, and thought that was the way to get 
i.” To the italicized portions of the above answers, 
which comprise the answers to the 3d, 4th, and 8th direct 
interrogatories, the defendant filed exceptions, ‘‘ on the 
ground of irrelevancy and illegality.” 

The witness Alford, in answer to the 4th direct inter- 
rogatory, testified as follows: “ About the time Threadgill 
moved down upon the land, (date not remembered,) according to 
my best recollection, 1 told him, whenever he wanted to sell said 
land, at $5 per acre, to let me know it.” The defendant ex- 
cepted to the interrogatory in response to which this 
answer was given, as calling for illegal evidence; and 
also excepted to the answer, “as illegal and irrelevant.” 
The complainant’s other witnesses testified to the value 
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of the land in 1854, and at the time their several deposi- 
tions were taken; and to the fact that the complainant 
was an illiterate man, and that the money due from him 
to the defendant had been tendered and refused. 
Sherwood and McIntosh, the defendant’s witnesses, 
each testified to the due execution and delivery of the 
deed, and to the fact that no money was paid at the time; 
and each further stated, that immediately after the deliv- 
ery of the deed, Crews told Threadgill that, ‘if he would 
pay back the money, with interest, by the Ist January, 
he could have the land back, but that no person else 
should redeem the land for him.’”’ Sherwood also testified, 
that Crews told Threadgill, at the same interview, “that 
he would charge him rent from the time he (Crews) paid 
the money to Elmore; to which Threadgill replied, that 
he would do what was right about it’; but Melntosh 
testified, that he heard nothing said on the subject of rent. 
Sherwood further testified, that he carried the note given 
to Elmore to the complainant, at the request of the de- 
fendant, in March, 1856; and that the complainant, on 
receiving the note, said, “that he ought to have had the 
note long before.” The 13th cross-interrogatory to this 
witness, with his answer thereto, was in the following 
words: “ How long was it after the date of said note, or 
the time when Crews received it, before you carried it 
back to Threadgill? Why did Crews keep the note so 
long if it was paid? Ans. ‘ Witness thinks Crews got 
possession of the note in the spring of 1854, but does not 
know the date of the note. It was near two years since 
Crews got possession of the note until it was returned to 
Threadgill. The reason he kept it so long, as Crews said to 
witness, was, that he understood there were some judgments 
against Threadgill in Russell county, and he wanted to keep the 
note to show that the purchase-money had been paid.” The 
complainant excepted to the italicized portion of this an- 
swer, on the grounds “ that the statements of the defend- 
ant are not called for, and because the witness does not 
state when this information was communicated to him.” 
On final hearing, the chancellor pronounced the follow- 
ing decree: “ This cause came on to be heard, on bill, 
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amended bill, answers, testimony, exceptions thereto, &c.; 
and, upon consideration thereof, it is adjudged, that the 
complainant has the right to redeem the land in contro- 
versy. It is, therefore, referred to the register, as master, 
to take and state an account between the parties, making 
all reasonable allowances to both parties; and he is in- 
structed to allow interest to the defendant, at the rate of 
9 per cent. per annum, on the amount loaned by him to 
the complainant. It is further ordered, that the master 
report at the next term.” ; 

The errors assigned in this court are—“ Ist, that the 
chancellor did not decree in favor of the defendant; 2d, 
that the chancellor decreed in favor of the complainant ; 
3d, that there is error in the decree rendered by the chan- 
cellor; and, 4th, that the final decree is erroneous.” 


Watts, Jupce & Jackson, for appellant. 
Martin, Batpwin & Sayre, conira. 


STONE, J.—The exception of complainant toa part of 
the witness Sherwood’s answer to the 13th cross-interrog- 
atory must be allowed. The interrogatory did not call 
for the declarations of Crews, and he had no authority to 
use his own exz-parte statements, not called out by his 
adversary, as evidence in his own favor. 

[2.] We also sustain the exceptions of defendant to the 
following portion of the witness Henry M. Elmore’s testi- 
mony: To all that portion of his answer to the 3d direct 
interrogatory, which assumes to relate what Threadgill 
said to him, as to the value of the land, what he could get 
for it, and that he (Threadgill) could obtain money from 
Crews, and thus save his land and have a home; also, to 
the portions of Elmore’s answers to the 4th and 8th inter- 
rogatories, which are excepted to by defendant. The 
exception to the answer of the witness Alford to the 2d 
interrogatory in chief, we need not consider. If the fact 
which it tends to prove be material, it is amply established 
by other testimony, to which there was no objection or 
exception filed. The 5th interrogatory to the witness 
Alford elicited no information, and need not be considered. 
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[8.] The answer to the 4th interrogatory is in this lan- 
guage: “ About the time Threadgill moved down upon 
the land, (date not remembered,) according to my best 
recollection, I told him, whenever he wanted to sell said 
land, at five dollars per acre, let me knowit.” The ques- 
tion which called out this answer was objected to, and 
the answer excepted to before the chancellor. The only 
tendency which this testimony could have, was to show 
that, if Mr. Threadgill desired to make an absolute sale 
of his land, he was offered better terms by Mr. Alford 
than he secured from Mr. Crews. This, we suppose, is 
relied on as a circumstance tending to show that Mr. 
Threadgill did not in fact make an absolutesale. In this 
view, we doubt the legality of the evidence. The sub- 
stance of the argument in its favor is, that because the 
contract which is sought to be set up was not a prudent 
one, or because another contract would have been more 
profitable, this is evidence tending to show that no such 
contract was in fact made. Considering the diversified 
pursuits of men, and the fact that the opinions of different 
persons upon the advantages of particular adventures, or 
the profits derived from particular pursuits, are almost as 
variant as the features of the human countenance, we 
think such a rule would lead to endless confusion.—See 
Mobile Marine Dock and Mutual Ins. Co. vy. McMillan 
& Son, 31 Ala. 711. 

Under the view which we take of this case, as we shall 
hereafter more fully show, we deem it unnecessary to 
decide this question at this time. The controversy in this 
case is not whether the contract was a morlgage or an abso- 
lute sale. The defendant Crews does not deny that, by the 
terms of the contract as made, Threadgill was to have the 
right toredeem. He contends, however, that the contract 
was a conditional sale—not a mortgage—and that because 
Threadgill permitted the time to pass within which he 
was authorized to repurchase, he (Crews) now owns the 
property, relieved of the condition. So, whether the con- 
tract was a mortgage or a conditional sale, either suppo- 
sition leaves to Mr. Threadgill a reasonable motive for 
preferring the arrangement with Mr. Crews, which still 
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left him an opportunity to preserve his homestead, rather 
than an absolute sale to Mr. Alford. 

[4.] The amendment to the bill constituted it a good 
bill to redeem, provided the contract isa mortgage.—See 
Nelson v. Dunn, 15 Ala. 501. Such amendment, when 
properly allowed, takes effect as of the time of the filing 
of the bill.—Blackwell v. Blackwell, 33 Ala. 57. 

[5.] The real issue between these parties is as follows: 
Threadgill contends, that he borowed money from Mr. 
Crews, with which to pay Mr. Elmore for the land, and 
executed a mortgage on the land to secure the repayment 
of the money ; but that this mortgage, although intended 
only as security, was made in the form of an absolute 
deed. Crews contends, that he purchased the land abso- 
lutely, received an absolute conveyance from Threadgill 
and wife, but agreed to reconvey to him, provided he 
(Threadgill) would, by the first day of January next after- 
wards, pay him the money he had paid to Elmore, and 16 
per cent. interest upon it. 

In Locke v. Palmer, 26 Ala. 312, the Palmers, who 
were partners, obtained from Locke the sum of $3504 50, 
and executed to him an absolute conveyance of a quarter- 
section of land, two slaves, and other property. About 
two months afterwards, Mr. Locke executed to them 
a defeasance, which recited that, “it was agreed 
between the said Wm. M. & B. D. Palmer and myself, 
(said Locke,) at the time of the execution of said convey- 
ance, that if said Wm. M. & B. D. Palmer, or their assigns, 
should, on or before the first day of January next, 
repay said sum,” &c., then he would reconvey to them 
said property, a part of which was household and kitchen 
furniture. He (said Locke) thereupon bound himeelf, 
“if said Wm. M. & B. D. Palmer,” &e., “shall, on or 
before the first day of January next, well and truly pay 
to me or my assigns said sum of money,” then to recon- 
vey said property to them. These transactions took 
place in the spring of the year 1845. The property re- 
mained in the possession of the Palmers for more than two 
years, they paying no rent or hire for the same; and in 
June; 1847, the property went into the possession of Mr. 
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Locke’s executors, he having died in the meantime. The 
bill to redeem was filed in 1852. 

This court, affirming the decree of the chancellor, held, 
that the transaction was a loan of money on mortgage 
security, and not a sale of the property with condition to 
repurchase. The language of our predecessors was, 
“There are, in most cases of thischaracter, no tests which 
will enable a court to determine, with anything like posi- 
tive certainty, whether a mortgage or a conditional sale 
was intended; but the inclination of equity, in such cases, 
is always to lean against the latter, for the 1eason, that 
an error which converted the transaction into amortgage 
would not be as injurious, as a mistake which changed a 
mortgage into a conditional sale; and this leaning is 
strongly manifested, wherever the contract had its origin 
in a proposition for a loan, or the relation of debtor and 
creditor existed between the parties; these circumstances 
being regarded as amongst the circumstances tending to 
show that a mortgage was intended.” 

After alluding to the fact that “the buyer, instead of 
taking possession of the property, allowed it to remain 
with the seller without hire,” the court proceeded to add, 
“ All these, and especially the possession of the property 
remaining with the seller, are inconsistent with the idea 
of an absolute sale. * * * Upon a careful examina- 
tion of the whole evidence, we have great doubts whether 
the parties contemplated an absolute sale. The inclina- 
tion of our mind is rather that security only was intended ; 
and such being the fair result of the evidence, we are 
bound by the principles which govern courts of equity in 
this class of cases, to declare the contract a mortgage 
instead of an absolute sale.” 

In Parish v. Gates, 29 Ala. 254, 261, we pointed out 
what we supposed a clerical error in the case of Locke v. 
Palmer, supra. 

The case of Turnipseed v. Cunningham, 16 Ala. 501, if 
any difference can be discerned, presents a stronger case 
in favor of the doctrine, that courts incline to hold con- 
tracts to be mortgages rather than conditional sales, than 
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the case of Locke v. Palmer, supra. See, also, principles 
stated in Eiland v. Radford, 7 Ala. 724. 

The above authorities must be regarded as settling a 
rule of property in Alabama, from which it is not now 
safe to depart. 

In the case under consideration, if we were toleave out 
of view the testimony of the witness Elmore, and place 
our opinion alone on the admissions of the answer, and 
the testimony of the subscribing witnesses, it would be 
exceedingly difficult to distinguish this case in principle 
from Locke v. Palmer, supra. In aid of this, however, 
the witness Elmore testifies, that when Crews paid him 
the amount of Threadgill’s note, he (Crews) remarked to 
witness, that *“‘the land would be worth the money, if 
complainant (Threadgill) should not be able to pay him 
back the money. He (Crews) said, I (the witness) had 
advised complainant to sell the land to Alford—that he 
was determined Alford should not have it—that he had 
told complainant, long before, he would turnish him the 
money to pay me,” (the witness.) These declarations of 
Mr. Crews are perfectly consistent and harmonious with 
the facts, if the transaction was a loan of money by him to 
Mr. Threadgill. They do not accord with;what the defend- 
ant in his answer contends were the terms of the contract:- 
We also think it is fairly inferable from the weight of 
the evidence, that the land, at the time Crews paid the 
note to Mr. Elmore, was worth more than he gave; pro- 
bably twice the amount. 

This case, then, furnishes most of the evidences of a 
mortgage. It originated in a loan of money; the posses- 
sion of the premises remained with the grantor, by the 
permission of the grantee; and the amount of money 
advanced was little, if any, more than half the then 
market value of the lands. Considering the ignorance of 
Mr. Threadgill, we think but little importance should be 
attached to the fact of his receipt of the note when it was 
sent to him, or to the remarks he then made. Upon a 
full consideration of all the facts and circumstances, and 
guided by the principles settled in the cases of Turnip- 
seed v. Cunningham, and Locke v. Palmer, supra, we 
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fully concur with the chancelloi, in holding the deed of 
Mr. Threadgill to be a mortgage security for the payment 
of money. We find no error in the directions for taking 
the account.—Parish v. Gates, 29 Ala. 254. 

The decree of the chancellor is affirmed. 





DAUGHDRILL vs. CROSBY. 


[DETINUE AGAINST TAX-COLLECTOR FOR GOODS DISTRAINED. ] 


1, Lien for taxes.—The 28th section of the ‘‘ act to consolidate the several acts 
of incorporation of the city of Mobile,” (Session Acts 1843-4, p. 186,) gives 
a lien for unpaid city taxes on real estate alone, and not on personal prop- 
erty. 


APPEAL from the Cireuit Court of Mobile. 
Tried before the Hon. C. W. Rapier. 


Tuts action was brought by Joseph C. Crosby, George 
N. Stewart, and William C. Easton, against James H. 
Daughdrill. The only plea was the general issue. The 
cause was submitted to the decision of the circuit judge, 
on the following agreed statement of facts: “ One Edwin 
B. Gould kept a drug-store in Mobile, and was assessed 
city taxes on his stock of goods for the years 1855, 1856, 
1857, and 1858 ; but the assessments for those years were 
not paid. Some of said stock was in said store more than 
four years, but there had been renewals and replenish- 
ments of the same annually, and oftener. On the 20th 
August, 1858, said Gould sold and delivered his entire 
stock of goods to the plaintiffs, who went into possession 
on that day, and paid full value for the goods, and had 
no notice of any tax or assessment being due from said 
Gould to the city of Mobile. On the 1st October, 1858, 
the defendant, as tax-collector, levied on the goods sued 
for, to pay said four years’ taxes, due from Gould as 
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aforesaid; the goods so levied on being a part of said 
stock of goods in plaintiffs’ possession, and the same that 
had been in the possession of said Gould in his drug-store, 
through the years 1855, 1856, 1857, and 1858, up to the 
time of his sale to plaintiffs. The bills for said taxes, and 
to pay which said levy was made, are hereto annexed, and 
made a part of this agreed case. It is agreed, that if said 
goods were subject to the payment of said four years’ 
taxes, by levy of said tax-collector, under the provisions 
of the acts of incorporation and the ordinances of Mobile, 
then the court shallenter up judgment for the defendant ; 
otherwise, the judgment shall be rendered for the plain- 
tiffs.” On these facts, the circuit court rendered judg- 
ment for the plaintiffs ; to which the defendant excepted, 
and which he now assigns as error. 


Joun laut, for appellant. 
W. C. Easton, contra. 


A. J. WALKER, C. J.—The 28th section of the act to 
consolidate the several acts of incorporation of the city 
of Mobile, is the law upon which is based the argument, 
that there is a lien for the city taxes upon the personal 
property assessed in Mobile. That section is as follows: 
“Such part or portion of the assessed taxes as cannot be 
eollected by the means before stated, shall continue a lien 
on the property assessed, until paid; and the tax-collector 
shall be authorized, from time to time, to offer and expose 
to sale, under the foregoing provisions, such lots as shall 
not have the tax paid thereon; and the same certificates 
shall be given in cases of any subsequent sale, and similar 
proceedings shall be had thereon.”—Session Acts 1843-4, 
p- 186. We think the word property in this section is 
qualified by what follows as to the sale of lots, and that 
the statute was designed to give alien on real estate alone. 
The argumentum ab inconvenienti affords a strong cor- 
roboration to that conclusion; for it would be productive 
of great difficulty, if articles sold in the progress of 
trade, were incumbered with a lien for taxes. 

Judgment aftirmed. 
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COLLINS vs. SEAY. 
[ACTION ON PROMISSORY NOTE, BY ENDORSEE AGAINST MAKERS. |] 


1. Discharge of note by contemporaneous parol agreement.—In an action on a 
promissory note, by an endorsee against the makers, a plea in bar, averring 
that the defendants executed the note at the instance and request, and as 
the surety of a third person, who, though not a party to the note or suit, 
is the real party in interest in the suit ; that by special agreement between 
their said principal and the plaintiff, (which agreement was the inducement 
and consideration for the execution of the note by the defendants,) their 
principal had the right to substitute other notes on responsible persons of 
sufficient amount to pay said note, and said note was not to be put in suit 
by plaintiff; and that their principal, in pursuance of said agreement, did 
make a tender of good notes on other responsible persons, which the plain- 
tiff refused to accept, and which are now brought into court by their prin- 
cipal,—is demurrable. 


AppeAL from the Cireuit Court of Barbour. 
The record does not show the name of the presiding 
judge. 


Tuis action was brought by John H. Seay, against 
Wilson Collins and Giles C. Efurd, and was founded on 
the defendants’ promissory note for $1,933 33, dated the 
4th December, 1856, and payable on the 1st March, 1858, 
to T. C. Milsap, by whom it was endorsed to the plaintiff. 
The defendants filed a special plea, in the following words: 
“The defendants, for answer tothe said complaint, say, 
that the note sued on was executed by them at the in- 
stance and request, and as the surety of one Hart Collins, 
who is the real party in interest in this suit; that by 
special agreement between said Hart Collins and plaintitt, 
(which was the inducement to the eexcution of said note 
by the defendants, and the consideration for making said 
note by them,) said Hart Collins had the right to substi- 
tute other notes on responsible persons, of sufficient 
amount to pay said note, and said note was not to be put 
in suit by plaintiff’ And defendants aver, that said Hart 
Collins did, according to said agreement with plaintiff, 
and prior to said suit, make a tender to plaintiff of per- 
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fectly good notes on responsible persons, of sufficient 
amount to pay said note; that plaintiff, in violation of 
said agreement with said Hart Collins, refused to receive 
said notes in lieu of the note here sued on; that said 
Hart Collins has always been ready to perform his said 
contract with plaintiff, and offered to do so before the 
commencement of this action, and that he now brings 
said notes into court, to take up the note sued on.” The 
court below sustained a demurrer to this plea, (on what 
ground the record does not disclose,) and its ruling is 
here assigned as error. 


Puen & Buttock, for appellants, cited the following. 
eases: Murchie v. Cook & McNab, 1 Ala. 42; Simonton 
v. Steele, 1 Ala. £57; Barlow v. Fleming, 6 Ala. 146; 
Honeycutt v. Strother, 2 Ala. 135; Morrison v. Morrison, 
6 Watts & 8. 516; Corbin v. Sistrunk, 19 Ala. 203; New- 
ton v. Jackson, 23 Ala. 835; Eckles & Brown v. Carter, 
26 Ala. 563. 


J. Burorp, contra, cited McNair and Wife v. Cooper, 
4 Ala. 660. 


STONE, J.—The judgment of the circuit court is 
affirmed, on the authority of the following cases : Thomp- 
son v. Rawles, 33 Ala. 29; Cowles v. Townsend & Milli- 
ken, 81 Ala. 183; McNair v. Cooper, 4 Ala. 660; and 
Walker v. Greene, 22 Ala. 679. 
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WARFIELD vs. CAMPBELL. 


[ACTION ON CASE FOR MALICIOUS ARREST AND IMPRISONMENT. | 


1. When action lies against agent—An action on the case lies against an agent 
or attorney, who, through malice, illegally sues out a ca. sa.in the name of 
his principal. 


APPEAL from the Circuit Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 


Tus action was brought by David L. Campbell, against 
Hazael Warfield, 1o recover damages for the plaiutifi’s 
arrest and imprisonment under a writ of capias ad satis- 
Jfaciendum, alleged to have been sued out by the defendant 
maliciously and without probable cause, on a judgment 
in favor of Mary J. Witherspoon against said plaintiff. 
The only plea was the general issue. The court charged 
the jury, “that to sustain the action, it must appear that 
the plaintiff was arrested by the act and procurement of 
the defendant, and that such arrest was illegal, and pro- 
cured by motives of malice, and that there was no prob- 
able cause for such arrest ; that both these grounds must 
concur, and the jury must be satisfied from the evidence 
before them that there was malice, as well as illegality 
and want of probable cause; that malice might be interred 
from the waut of probable cause, but that malice, either 
in law or in fact, must exist, in order to make the defend- 
ant liable; that they must determine from the facts and 
circumstances in evidence before them, and if they found 
that there was an arrest procured by the defendant, that 
it was unlawful, and procured with malice, and without 
probable cause, then the defendant would be liable in this 
action.” This charge, to which the defendant excepted, 
is the only matter assigned as error. 


Warts, Jupee & Jackson, for appellant. 
Gro. N. Stewart, covnira. 
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A. J. WALKER, C. J.—An action on the case will 
lie, to recover damages for the malicious and illegal suing 
out of the process of the courts.—McKellar v. Couch, at 
the last term. The liability to such action extends to the 
attorney or agent who sues out such process through 
malice.-—Wood vy. Weir & Sayre, 5 B. Monroe, 546; Drake 
on Attachment, § 727; Kirksey v. Jones, 7 Ala. 622. 
These principles are conclusive to show that there was 
no error in the charge of the court prejudicial to the 
appellant. 

Judgment affirmed. 


























ie 


~ 








REPORTS 


OF 


CASES ARGUED AND DETERMINED 


At January Germ, 1860. 





HUGHES vs. THE STATE. 
[INDICTMENT FOR RETAILING SPIRITUOUS LIQUORS. ] 


Discharge of jury by consent.—The prisoner having consented, in order to 
avoid a continuance of the case on the part of the State, on account of 
the intoxication of a material witness for the prosecution, that the cause 
might be withdrawn from the jurv, if it appeared in the progress of the 
trial that the said witness was too much intoxicated to testify intelligibly ; 
and the contiagency provided for by the agreement having occurred,—the 
court may discharge the jury, against the defendant's objection. 

Error without injury in rejection of bad plea.—The refusal of the court to per- 
mit the filing of a plea, which is substantially defective, amounts only to 
error without injury. 

Election by prosecution.—On the trial of a retailing case, the indictment being 
iu the form allowed by the Code, and containing but a single count, the 
prosecuting attorney introduced a witness, ‘‘ and asked him as to his having 
bought liquor from the defendant ; to which the witness replied, that he 
had bought liquor from the defendant in small quantities ; and the solicitor 
then asked him, whether he had bought in less quantities than a quart; to 
which he answered, that he had never bought in quantities less than a gal- 
lon, and had never drunk it on the defendant’s premises. The solicitor 
immediately stated; that he did not intend to elicit said testimony, nor wish 
to be bound thereby ; and before any cross-examination, and without ob. 
jection on the part of the defendant, called the witness from the stand,— 
stating that he did not rely on anything said by the witness.” eld, that 
this did not constitute an election by the prosecuting attorney. which would 
preclude him from afterwards proceeding for a different offense. (A. J. 
Waker, C. J., dissenting.) 
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4. Charge ignoring proof of time and venue—A charge to the jury in a criminal 
case, authorizing them to find the defendant guilty without proof that the 
offense was committed in the county in which the indictment was found, 
and within the time prescribed by the statute of limitations, is erroncous- 


AppEAL from the Cireuit Court of Perry. 
Tried before the Hon. A. A. CoLeman. 


Tue indictment in this case was in the form prescribed 
by the Code, and charged the defendant, ina single count, 
with selling vinous or spirituous liquors without a license. 
The bill of exceptions is as follows: 

*‘ When this case was called, the solicitor for the State 
suggested, that a material witness for the prosecution was 
too much under the influence of intoxicating liquor to 
testify intelligibly ; and asked that the cause might be 
continued, or laid over. But the defendant, by his coun- 
sel, objected to a continuance of the cause, on account of 
the rapid accumulation of costs, and to avoid the same; 
and, for this reason, asked the court to let the cause pro- 
eeed. The court then stated, that the case might then 
be put to the jury, as insisted on by the defendant, upon 
the express understanding and agreement, that ifit should 
appear in the progress of the trial that the said witness, 
Henderson Logan, was too much intoxicated to testify 
intelligibly, the case was to be withdrawn from the jury, 
the witness detained in custody until sober, and the de- 
fendant to have a trial at this term. To this understand- 
ing and agreement, as above mentioned by the caurt, the 
detendant, by his counsel, agreed and consented; and 
thereupon the case was submitted toa jury,and the defend- 
ant pleaded not guilty to the indictment. The solicitor 
then placed Perry Logan on the stand, a witaess sober and 
competent, and asked him as to his having bought liquor 
from the defendant; to which the witness replied, that 
he had bought liquor from the defendant,in small quan- 
tities; and the solicitor then asked him, whether he had 
bought in less quantities than a quart ; to which the wit- 
ness answered, that he had never bought in quantities 
less than one gallon, and had never drunk it on the de- 
fendant’s premises. The solicitor immediately stated, 
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that he did not intend to elicit said testimony, nor 
wish to be bound thereby; and before any cross-exami- 
nation, and without objection on the part of the defendant, 
called the witness from the stand,—stating that he did 
not rely on anything whatever said by the witness. The 
solicitor then called Henderson Logan, the witness said 
to be drunk as above stated, and proceeded to examine 
him as to his having bought liquor from the defendant, 
and asked him whether he had ever bought it from the 
defendant in quantities less than a quart. It was manifest 
that the witness was drunk—too much intoxicated to 
testify ; and thereupon the court, on account of the con- 
dition of the witness, withdrew the case from the jury, 
and directed the sheriff to imprison the witness in jail 
until he was duly sober, and until he was released from 
custody by the court. The defendant, by his counsel, 
objected to the withdrawal of the case from the jury, on 
the ground that, having been put on his trial upon the 
evidence of Perry Logan, he was not bound by his con- 
seut, as hereinbefore first above stated, and that there 
was no sufficient ground for withdrawing the case from 
the jury. But the court withdrew the case as aforesaid, 
against the defendant’s objection, and refused to let the 
case proceed. 

“On the day following, the said Henderson Logan hav- 
ing been brought into court, and ascertained to be sober, 
the case was again submitted to a jury, but not the same 
as onthe former day. The defendant, by his counsel, 
proposed to plead a former acquittal, setting forth what 
had ocenrred on the day previous, and tendered the jsol- 
lowing plea: ‘The defendant pleads, in short by consent, 
that at the present term of this court, he was charged 
upon this identical indictment for the identical oftense 
charged therein, and for which he is now on his trial ; that 
for his plea to said indictment he said that he was not 
guilty, and issue was thereupon joined by the State, and 
said case was put to a jury of twelve good and lawful 
men, in said court empanneled and sworn to try the issue 
so joined; that Young L. Royston, who prosecuted on 
behalf of the State ot Alabama, thereupon proceeded to 
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examine witnesses to prove the issue on the part of the 
State; and that after said cause had been put to said jury, 
so elected as aforesaid, upon the issue joined as aforesaid, 
and after the said solicitor had proceeded to examine 
witnesses to prove said issue on the part of the State, the 
honorable circuit court of said county, without the con- 
sent of this defendant, and against his objection, with- 
drew the said case from the said jury, when in truth and 
in fact there existed no necessity for the withdrawal of 
said case from the jury; all of which this defendant is 
ready to verity.’ The court refused to let the defendant 
file said plea, onthe ground that he having made the 
agreement aforesaid in open court, and consented to the 
withdrawal of the case, before it was submitted, if it 
should appear that said Henderson Logan was intoxicated, 
and it was manifest that said witness was drunk, and the 
case was withdrawn from the jury in conformity with the 
agreemeent so made,—the court therefore declined to 
entertain the said plea, or to require the State to take 
issue thereupon; to which ruling of the court the defend- 
ant, by his counsel, excepted. 

“The defendant having then pleaded not guilty, and 
issue being joined by the State, the solicitor for the State 
then proceeded to examine the said Henderson Logan as 
a witness. To this the defendant objected, on the ground 
that the solicitor, having examined Perry Logan asa wit- 
ness on the day previous, as to another selling to him, 
the said Perry Logan, had thereby made his election; 
and moved the court to hold him to the election thus 
made, and to exclude from the jury any evidence of any 
other selling. The court refused to do this, and the de- 
fendant excepted. The solicitor then proceeded to ex- 
amine said Henderson Logan, as to purchases made by 
him from the defendant; and said witness testified to 
purchases made by him from the defendant by the quart, 
in said county, and within twelve months before the find- 
ing of the indictment. The State then proved, by other 
witnesses, that said Henderson Logan, before and at the 
time of such sales to him, was a man of known intem- 
perate habits; that he had fora long time lived in the 
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immediate neighborhood of the defendant, and, during 
the greater part of the twelve months before the finding 
of the indictment, had been in the actual employment of 
the defendant, and lived at his house, and was thus living 
at his house at the time of the said sales to him. To the 
introduction of all this testimony the defendant objected, 
on the ground that the solicitor had elected as to selling 
in quantities less than a quart, and that there was but one 
count in the indictment; but the court overruled the ob- 
jection, and admitted the evidence; to which the defend- 
ant excepted. 

“The court charged the jury, (among other things,) 
that if they believed from the evidence that the defend- 
ant sold spirituous liquors by the quart to (Henderson 
Logan) a person of known intemperate habits, and a 
knowledge of these habits was brought home to the de- 
fendant, then they must find him guilty; and that in 
their inquiries as to whether a knowledge of such intem- 
perate habits was brought home to the defendant, they 
were authorized to look to the evidence of the defendant 
and said Logan living in the same neighborhood, and 
Logan residing in the defendant’s house, and being in his 
employ, and all other like circumstances in the case; to 
which charge the defendant excepted.” 


P. Lockett, for the prisoner.—1. The agreement, which 
is relied on to justify the action of the court below in 
discharging the jury, is not susceptible of the construction 
put on it by that court. It contemplated no trial of the 
cause whatever,—certainly no trial on the testimony of 
any other witness than Henderson Logan. 

2. The court erred, in imposing as the condition of a 
trial that the prisoner should consent to such an agree- 
ment. He was not in a condition to exercisea free choice 
in accepting or rejecting the agreement, and it should 
never have been proposed to him.—Wesley v. The State, 
11 Humph. 504; 3 Harris, 468 ; 1 Ch. Rep. 420; Foster’s 
C. L. 36. 

3. If the agreement is susceptible of the construction 
placed on it by the court below, it is null and void, and 
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can have no effect on the prisoner’s constitutional rights. 
The prisoner’s consent cannot make that lawful which is 
unlawful. He wasput in jeopardy by the trial commenced 
on the first day, and could not, by the express terms of 
the constitution, be again put in jeopardy for the same 
offense. If a constitutional right may be waived, a posi- 
tive constitutional prohibition certainly cannot be. The 
prisoner’s consent that the trial should be by ancient 
wager of battle, or by the ordeal, could not make such a 
trial a proceeding “ by due course of law;” yet the same 
argument which sustains the validity of the agreement 
in one case, is equally applicable to the other. On this 
point, the following authorities are relied on: Common- 
wealth v. Cook, 6 Serg. & R. 592; Commonwealth v. 
Shaw, reported in Amer. Law Register for March, 1859, 
p- 295; Rex v. Woolf, 1 Ch. R. 420; 11 Humph. 504; 
3 Harris, 468; 1 Harris, 627; Foster’s C. L. 36; Mounts 
v. The State, 14 Ohio, 295. 

4, The solicitor waived the agreement, by going to trial 
on the testimony of another witness, and attempting to 
prove by him a totally distinct offense. He should not 
be allowed to speculate on the chances of a conviction 
without the agreement, and yet retain rights under it. If 
he had the right thus to examine one witness, he had an 
equal right to examine one hundred; and if he had thus 
made out his case before introducing the witness Hender- 
son Logan, no one would-contend that the prisoner had a 
right to have the jury discharged on account of the con- 
dition of that witness. 

5. The court erred, also, in refusing to entertain the 
plea of former acquittal, when tendered by the prisoner. 
The plea involved an issue of fact, on which the prisoner 
had a right to have a jury pass; and he had aright to file 
as many pleas as he thought his defense required.—G reen- 
wood v. The State, 5 Porter, 474. As well might a judge, 
who saw the commission of the offense by the prisoner, 
refuse to entertain a plea of not guilty. 

6. The court erred, also, in not holding the solicitor to 
the election which was manifested by his examination of 
the first witness, notwithstanding his declaration that he 
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did not rely on anything said by that witness. The ques- 
tions propounded to the witness had no reference wiat- 
ever to the offense subsequently proved by Henderson 
Logan, and could not have been intended to elicit evidence 
of it; and if they are not sufficient to show an election 
by the solicitor to proceed for the offense of selling to the 
first witness, they certainly amount to an election to pro- 
ceed for the offense of selling, either to him or to some 
other person, in quantities less than a quart.—Elam v. 
The State, 26 Ala. 48; Mayo v. The State, 30 Ala. 33; 
Cochran v. The State, 30 Ala. 542. 

7. The charge of the court was erroneous, because it 
authorized the jury to find the prisoner guilty, without 
proof of the fact that the offense was committed within 
the body of the county, and within twelve months before 
the finding of the indictment.—Corbett v. The State, 
31 Ala. 139; Huffman v. The State, 29 Ala. 40, 


M. A. Batpwin, Attorney-General, contra.—1. The 
principal question in the case is, whether the agreement 
set out in the bill of exceptions authorized the court to 
discharge the jury. It is admitted, that a prisoner can- 
not be twice put in jeopardy for the same offense, and 
that legal jeopardy commences the moment a traverse 
jury is empanneled, sworn and ready to try him; and, as 
a consequence of these propositions, that the discharge 
of the first jury, but for the agreement, would have been 
tantamount to an acquittal. But it is insisted that, under 
the agreement, the prisoner never was in legal jeopardy 
before the first jury; in other words, that the effect of 
the agreement was to postpone the commencement of his 
legal jeopardy until the happening of the contingency 
provided for. The validity of the agreement cannot be 
questioned. It was always the law that a juror may be 
withdrawn by consent, and that is the simple effect of the 
agreement. The right not to Le twice placed in jeopardy 
for the same oftensc, like any other legal right or consti- 
tutional privilege, may be waived.—1 Bishop on Criminal 
Law, 657, 672-3; The State v. Gurney, 37 Maine, 156; 
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The State v. Slack, 6 Ala. 676; Commonwealth v. Cook, 
6 Serg. & R. 577; Rosenbaum v. The State, 33 Ala. 

2. [f the above principles are correct, the plea of former 
acquittal, being violative of the agreement, ought not to 
have been received ; or its rejection by the court was, at 
most, error without injury. 

3. There was no election by the prosecuting officer, as 
to the particular offense for which he would proceed, 
when the witness Perry Logan was examined before the 
first jury.—Elam v. The State, 26 Ala. 48; Cochran v. 
The State, 30 Ala. 546; Mayo v. The State, 30 Ala. 33; 
1 Chitty’s Crim. Law, 254. 

4. There is no error in the charge of the court.—Brown 
v. The State, 27 Ala. 47; Salamon v. The State, 27 Ala. 
26; Huffman v. The State, 28 Ala. 48; 8S. C., 29 Ala. 40; 
Farrall v. The State, 82 Ala. 559. 








A. J. WALKER, C. J.—The defendant in this case 
had been previously put upon his trial, and the jury was 
discharged after the commencement of the examination 
of the witnesses. The discharge was ordered upon the 
authority of an agreement, made before the jury was 
empanneled. We understand that agreement to have 
been, that if a certain person, summoned to testify on the 
part of the State, should, during the progress of the trial, 
be incapacitated by intoxication to testify intelligibly, the 
jury should be discharged. The agreement was volunta- 
rily made by the accused, as the condition upon which 
the court overruled the application on the part of the 
prosecution for a continuance on account of the witness’ 
alleged drunkenness, and yielded to the solicitude of the 
accused for a trial. The contingency of the incapacity of 
the witness by reason of intoxication occurred, and the 
court discharged the jury, in despite of the defendant’s 
objection. There can be no distinction in principle, 
between a consent given before the trial, that, upon the 
occurrence of a certain contingency during the trial, the 
jury shall be discharged, and a consent to the discharge 
of the jury given at the time when the discharge is ordered. 
If the defendant have capacity to bind himself by the 
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consent in the latter case, he may in the other. The 
question, therefore, is the general one as to the compe- 
tency of a defendant to waive his right to a verdict from 
a jury charged with his trial, and, by his consent, to sub- 
ject himself to a second trial for the same offense. 

The general rule laid down by Lord Coke, unless 
regarded as subject to exceptions, would deny the power 
of discharging a jury, in a case of felony, under any cir- 
cumstances; and in a note to Chedwick v. Hughes, Car- 
thew’s R. 464, Lord Holt is represented to have said, 
when sitting a case of perjury, in 1698, that it was the 
opinion of all the judges in England, upon debate between 
them, “that in capital cases a juror cannot be withdrawn, 
though all parties consent to it.”—King v. Perkins, Holt’s 
R. 403. In the case of the Kinlochs, decided in 1746, it 
was held, after the most able and elaborate argument, 
and the fullest consideration by the judges, that the gen- 
eral rule of Lord Coke was subject to exceptions; the 
authority of the repurted representation by Lord Holt, 
as to the opinions of all the judges of England in 1698. 
was repudiated; and defendants charged with treason, 
who had been previously put in jeopardy, were neverthe- 
less tried and convicted, because they had consented to 
the discharge of the jury on the first trial.—Foster’s 
Crown Law, 27-39. We can find no case since the decis- 
ion last named, in which the authority of the court to 
discharge the jury, with the consent of the accused, has 
ever been denied ; but, on the contrary, the authority has 
since been recognized by a long chain of decisions, both 
in England and America, and the principle is established 
in Alabama jurisprudence.—State v. Slack, 6 Ala. 676; 
Cobia v. State, 16 Ala. 781; Ned v. State, 7 Porter, 187 ; 
State v. Hughes, 2 Ala. 102; Lore v. State, 4 Ala. 173; 
McCauley v. State, 26 Ala. 135, 144; Rex v. Stokes, 6 C 
& P. 151; 1 Bishop on Crim. Law, § 673; Wharton’s Crim. 
Law, § 591; Hawkins’ Pleas, book 2, ch. 47, § 1; Com- 
monwealth v. Cook, 6 Ser. & R. 590. 

The principle upon which rests this doctrine of the de- 
fendant’s capacity to consent to the discharge of the jury 
is, that the constitutional immunity against a second trial 
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is for his benefit, and he may waive it.—Rosenbaum v. 
State, 33 Ala. 854. By the exercise of the wise, humane, 
and just discretion, which, it is believed, characterizes the 
conduct of the bench of our country towards accused per- 
sons, the defendant can always be protected from impor- 
tunities to consent to a discharge of the jury, a refusal 
of which might operate to his prejudice, and also from 
the making of such consent where it would not be for his 
benefit. 

Gresley, in his work on Equity Evidence, (p. 40,) says, 
that Lord Kenyon declared that no consent on earth 
could warrant the examination of a witness on interroga- 
tories in criminal cases. We have not been able to find 
the case in which Lord Kenyon is represented to have 
made that declaration. Ifsuch declaration was made by 
Lord Kenyon, we would not feel justified, upon its author- 
ity, to affirm the incapacity of an accused person to con- 
sent to a mistrial. 

It was decided in England, that a peer of the realm 
could not waive his trial by his peers, and put himself on 
a trial by the country.—Lord Dacre’s case, Kelyng’s R. 
56; Lord Audley’s case, 1 State Trials, 887; 2 Wood- 
deson’s Vinerian Lectures, 581. The reason given in 
Lord Audley’s case was, that the trial of a peer by his 
peers was no privilege, but the law declared by magna 
charta. This reason is adopted by Wooddeson, who says, 
“that this mode of trial is not so properly a privilege of 
the nobility,.as part of the indispensable law of the land, 
like the trial of commoners by commoners, enacted, or 
rather declared by magna charta.”—See 2 Wooddeson’s 
Viner. Lec. 581. 

The New York court of appeals, in the case of Can- 
cemi v. The People, (4 Smith, 128;) and the court of 
quarter-sessions for Alleghany county, Pa., in the case of 
the Commonwealth v. Shaw, reported in the American 
Law Register for March, 1859, have decided, that a de- 
fendant in a criminal case could not consent to a trial by 
eleven persons, and waive his right to a trial by the con- 
stitutional number of twelve. These decisions, as well 
as the English decisions above referred to, may be defensi- 
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ble upon the ground, that the consent, which the defend- 
ant was deemed incompetent to make, would have the 
eftect of changing the nature of the tribunal appointed 
for the trial of :persons charged with the commission of 
erimes; and such seems to be the ground upon which 
they are put. Those decisions may be right, and yet there 
may be a capacity to consent to a mistrial. It may well 
be that a defendant in a criminal case may be denied the 
power of changing the very nature of the tribunal pre- 
scribed by the constitution, and yet be allowed to concur 
in a discharge of the jury empanneled for his trial. 

[2.] If the court erred in refusing to permit the defend- 
ant to file his plea, it was error without injury ; because 
the bill of exceptions affirmatively discloses—and it seems 
to have been conceded by the defendant—that the design 
of the plea was to bring forward the very matter, which, 
we have seen, constituted no defense. There can be no 
injury from the rejection of a plea, which we know could 
not have been sustained.—Hailey v. Falconer, 32 Ala. 
536. 

[3.] In my opinion, the State made its election to pros- 
ecute for aselling to Perry Logan; and upon the principle 
settled in Elam v. State, 26 Ala. 48, and Cochran v. State, 
80 Ala. 542, should not have been permitted afterwards 
to prosecute for selling to Henderson Logan, a man of 
intemperate habits. But my brethren think difterently, 
and submit the following views in support of their opin- 
ion: 

The present indictment contains but asingle count; and 
it is contended for the plaintiff in error, that the prose- 
cution, by the conduct of the solicitor on the day when 
the trial was first entered upon, had elected to proceed 
for the selling which was testified to by Perry Logan. It 
is difficult to lay down a clear rule, which will enable the 
circuit courts to determine, in all cases, when the prose- 
cutor has made his election of the particular act or offense, 
for which he will proceed in the given case. Some lati- 
tude must be allowed to that officer while conducting the 
preliminary examination, that he may ascertain the par- 
ticular act or transaction to which the wituess refers. To 
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require him to elect, before he has learned enough to 
enable him toindividualize the transaction, would, in many 
eases, work a denial of justice. When, however, he has 
pursued the inquiry until a particular act or transaction 
has been brought before the minds of the jury—has 
become identified or individualized—if he then prosecute 
the inquiry with the view of learning the details and 
particulars of that act or transaction, he must then be 
held to have made his election. Less than this will work 
manifest injustice to the prosecution ; more might lead to 
great oppression, by tolerating an experimental inquisi- 
tion into every kindred transaction of the defendant’s 
life. 
Let us apply these principles to this case. When the 
witness had answered that the defendant had sold him 
liquors in small quantities, he (the witness) was asked 
whether he had bought in quantities less than a quart. 
A full answer to this question would have been, yes, or 
no. This, it seems to us, was at most an attempt to indi- 
vidualize an act. There is nothing in the question which 
called for the particulars or details of any individualized 
act. The answer of the witness went farther. He not 
only stated that he had bought of defendant in quantities 
of a gallon, but added—of his own volition, so far as we 
can discover—that the liquor thus bought was not drunk 
on the premises of the seller. There is nothing in the 
conduct of the solicitor, which enables us to affirm that 
he sought to bring out the details of any sale, in quantity 
of a quart or upwards; and we do not think the unsolic- 
ited response of the witness, as to where the liquor was 
drunk, can be regarded as determining the solicitor’s 
election. 

[4.] The charge given by the court was erroneous, 
because it authorized a conviction of the defendant, with- 
out proof that the offense was committed in the county, 
and within the time prescribed by the statute of limita- 
tions; and for this error, the judgment of the court below 
must be reversed, and the cause remanded.—Corbett v. 
State, 31 Ala. 329. 
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JOUNSON vs. THE STATE. 


[INDICTMENT FOR ASSAULT AND BATTERY. ] 


1. Election by prosecution Under an indictment charging the commission of an 
assault on the prosecutor, “by striking at him with a stick, and cutting 
him with a knife,” the evidence adduced on the trial showing that, during 
an altercation between the parties, the prisoner “held a stick in bis band, 
which-he raised in a striking position, and approached the prosecutor in the 
act of striking, and would have struck if the prosecutor had not got out of 
the way”; that the parties were at that time about four feet apart; “and 
that soon afterwards, at the same place, the prisoner followed the prosecutor 
over a fence, for about thirty yards, with a drawn knife in his hand, and 
threatening the prosecutor, the parties not.being nearer than within e‘ght 
or ten feet of each other,—/é/d, that these facts did not present a case for 
an election by the prosecuting officer. 

2. Variance.—Under an indictment which charges the commission of an as- 
sault on the prosecutor, * by striking athim with a stick,” if the evidence 
only shows an attempt or Offer to strike with a stick, there is a fatal vari- 
ance between the allegations and proof. 


From the Cireuit Court of Montgomery. 
Tried before the Hon. Joun Git Suorter. 


Tue indictment in this case charged, that the prisoner, 
Daniel Johnson, “ did make an assault on Berry Freeman, 
by striking at him with a stick, and cutting him with a 
knife, against the peace and dignity of the State of Ala- 
bama;” and the case was tried on issue joined on the 
plea of not guilty. ‘The testimony showed, that the 
prisoner and Berry Freeman, the prosecutor, got into a 
dispute and difficulty about the payment of a note; that 
the prisoner held a stick in his hand, which he raised up 
ina striking position, and said to the prosecutor, ‘ Do 
you charge me with perjury’? and approached him in the 
act of striking, and would have struck if the prosecutor 
had not got out of the way, but did not strike at the 
prosecutor with the stick; that the parties were about 
four feet apart at the time of raising the stick, and when 
the prisoner first advanced ; that soon afterwards, at the 
same place, the prisoner followed the prosecutor over a 
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fence, for about thirty yards, with a drawn knife in his 
hand, and threatening the prosecutor,—the parties not 
being nearer than within eight or ten feet of cach other; 
and that all this occurred in Montgomery, within twelve 
months before the finding of the indictment. After the 
proof was made as to the raising of the stick, as above 
set forth, the prisoner objected to the introduction of the 
proof about the drawn knife; but the court overruled 
the objection, and permitted the evidence to go to the 
jury; to which the prisoner excepted. This being all the 
evidence, the prisoner thereupon asked the court to charge 
the jury, that they could not, under the indictment, find 
him guilty of a assault with a stick, unless they were 
satisfied from the evidence that he struck at the prosecu- 
tor with a stick. The court refused to give this charge, 
and the prisoner excepted to its refusal.” 


Warts, Jupce & Jackson, for the prisoner.—1. If what 
occurred between the prisoner and the prosecutor when 
the stick was raised, amounted to an assault, then the 
State elected, by first proving that offense, to rely on it 
for a conviction; consequently, the admission of the evi- 
dence subsequently offered, showing what afterwards oc- 
eurred when the prisoner followed the prosecutor with a 
drawn knife, was erroneous.—Elam vy. The State, 26 Ala. 
48; Cochran v. The State, 80 Ala. 542. 

2. The indictment charges the assault in particular and 
precise terms,—more particular and precise, indeed, than 
the law required; but the unnecessary averment, being 
descriptive of the offense, must be proved as charged. To 
authorize a conviction under the indictment, it was neces- 
sary for the prosecutor to prove that the prisoner either 
cut him with a knife, or struck at him withastick. There 
was an entire failure of proof as to the alleged assault 
with a knife; and the evidence on the other point, even 
if sufficient to establish an assault with a stick, does not 
prove such an assault as was necessary, under the allega- 
tions of the indictment, to authorize a conviction in this 
ease.—2 Russell on Crimes, 788, 793-5; Roscoe’s Criin. 
Evidence, 102-4 ; Commonwealth v. Gallagher, 6 Metcalf, 
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565; Felix v. The State, 18 Ala. 720; Lindsay v. The 
State, 19 Ala. 560. 


M. A. Batpwin, Attorney-General, contra.—1. That 
the facts disclosed by the bill of exceptions show an as- 
sault, see 2 Bishop’s Criminal Law, § 36, and authorities 
cited; also, Lawson v. The State, 30 Ala. 14. 

2. Neither the indictment, nor the evidence adduced 
on the trial, presented a case for an election by the State. 
The raising of the stick to strike, and then pursuing with 
the knife, were parts of one and the same transaction. 
1 Parker’s Criminal Cases, 155; Shaw v. The State, 
18 Ala. 547. 


STONE, J.—We do not think this record presents « 
sase for putting the prosecuting attorney to an election 
of offenses. The record does not inform us that there 
were two offenses, or distinct acts, for which the State 
would have been justified in proceeding separately. On 
the contrary, both aets are averred and proved in a man- 
ner to create the impression that the one succeeded the 
other so nearly in point of time, as to constitute in fact 
but one transaction. 

It is no objection, that the assault in this case is averred 
to have been committed with a knife, and with a stick. 
The fact that, in one rencounter, both a knife anda stick 
may be used by one and the same assailant, is conclusive 
to show that an indictment may charge that the assault 
was committed with both weapons.—Shaw v. The State, 
18 Ala. 547. 

An assault is an attempt, or offer, to do another per- 
sonal violence, without actually accomplishing it. A 
menace is not an assault; neither is a conditional offer of 
violence. There must be a present intention to strike. 
On the question, how far the intention must be carried 
into actual execution, before the assault becomes complete 
in law, the authorities do not agree. Holding a gun ina 
threatening position, without any attempt to use it, or 
intention to do so, unless first assaulted by theadversary, 
is not an assault.—Blackwell’s case, 9 Ala. 79. Drawing 
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a pistol, without presenting or cocking it, is not an as- 
sault, as was decided in Lawson v. The State, 30 Ala. 14. 
The subject is considered in the following adj udged cases: 
The State v. Davis, 1 Ired. Law, 125; Morton v. Shopper, 
3 Car. & Payne, 373; Stephens v. Myers, 4 Car. & Payne, 
349; 1 Bish. Cr. Law, § 409; 2 Bish. Crim. Law, § 36. 

We find no case, or statement of the principle, which 
holds that, to constitute an assault, the defendant must 
actually strike at the person on whom the assault is charged 
to have been committed. Raising a stick, with intention 
to strike, so near to the party assailed as to endanger his 
person; and forcing him, under a well grounded appre- 
hension of personal injury, to strike in self-defense, or to 
save himself by flight, is an assault for which the party 
may be punished. 

The indictment in this case charges, that the assault 
upon Berry Freeman was committed by striking at him 
with a stick. The proof fails to show a striking at Berry 
Freeman, but only shows an attempt or offer to strike. 
This record, then, presents the familiar principle of un- 
necessary particularity of averment. Being descriptive 
of the offense, it became necessary to prove it as laid. 
The testimony failing in this particular, there was a vari- 
ance between the averment and the proof. If the indict- 
ment had charged, that the defendant made an assault, 
and struck at, &e., it is probable the doctrine of surplus- 
age would apply- But theaverment did not take that 
form.—See Smith v. Causey, 28 Ala. 655; Lindsay v. 
The State, 19 Ala. 560; Commonwealth v. Gallagher, 
6 Metcalf, 565; Roscoe’s Cr. Ev. § § 102-3-4; 2 Russ. on 
Cr. 788, 794-5. 

For the variance between the averment aud the proof, 
the judgment of the circuit court is reversed, and the 
cause remanded. 
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PRINCE vs. THE STATE. 
[INDICTMENT FOR RAPE. ] 


1. Sufficiencu of verdict—Under an indictment for rape, a verdict, finding the 
prisoner “ guilty of an assault with altempt to commit a rape,” is equivalent; 
in substance and legal effect, to a verdict of guilty of an assault with intent 
to commit a rape. 


From the Circuit Court of Russell. 
Tried before the Hon. Nat. Coox. 


Tue indictment in this case charged, that the prisoner, 
Henry Prince, “forcibly ravished Mary Elizabeth Vinson, 
a female.”’ The trial was had on issue joined on the plea 
of not guilty, and the juryireturned a verdict in these 
words, ‘“* We, the jury, find the detendant guilty of an 
’ which was writ- 
ten on the back of the indictment, and signed by the 
foreman of the jury. ‘ When this verdict was handed by 
the foreman to the clerk, by the direction of the court, 
and was read aloud in open court by the clerk, the pris- 
oner immediately asked that the jury might be polled; 
and thereupon. the court asked each juror if that was his 
verdict, and each answered in the affirmative. Immedi- 
ately after this, the court asked the jury, whether they 
meant to find the prisoner guilty of an assault with attempt 
to commit a rape, or to find him guilty of an assault with 
intent to commit a rape; and explained to them the differ- 
ence between attempt and intent, as bearing upon a verdict 
in such a case as this. Thereupon the jury said, that 
they meant to find the prisoner guilty of an assault with 
intent to commit a rape, and altered the language of their 
verdict; and the court then ordered it to be recorded, as 
a verdict of guilty of an assault with intent to commit a 


-rape, and it was so recorded. The prisoner objected to 


the question thus put to the jury by the court, and also 
to any answer being given to said question, on the ground 
that the court had no right or power to put the question, 
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or to require an answer to it; and that, as the jury had 
brought in the verdict as first above set forth, and had 
been polled, and as each juror had answered that the said 
verdict was his, the prisoner had the right to stand on 
said verdict, and claimed the right to stand on that ver- 
dict. The prisoner objected, also, to the action of the 
court in allowing the verdict to be changed, and in order- 
ing it to be recorded as changed. Each of these objec- 
tions was overruled by the court, and the prisoner excepted 
to its rulings and decisions.” 


GoLpTHWAITE, Rick & Sempiz, for the prisoner: 

1. There is a inarked difference between an assault with 
altenipt to commit a rape, and an assault with inéfent to 
commit arape; the former being a misdemeanor only; 
while the latter is a felony.—State v. Martin, 3 Dev. 829, 
cited and approved in Marshall v. The State, 14 Ala. 411; 
Crosby v. Hawthorn, 25 Ala. 221. Under an indictment 
for a rape, a conviction may lawfully be had for “an 
attempt to commit the oftense.’”—Code, § 3601. 

2. When a verdict has been rendered, and has been 
received by the court, it cannot be altered, to the preju- 
dice of the prisoner, without his consent, though it may 
be changed in a matter of mere form. That the verdict 
was received by the court in this case, is conclusively 
shown by the fact that the jury was polled by the court; 
for the court cannot poll the jury until it receives their 
verdict. In law, the polling is an affirmation of the ver- 
dict, and places it beyond recall; and it is not in the 
power of the court afterwards to change it, without the 
prisoner’s consent.—1 Chitty on Criminal Law, 648; The 
State v. Arrington, 3 Murph. 571; The State v. Bright, 
2 Carolina Law Depository, 634; Snell v. Bangor, 
30 Maine, 837; State v. Bogain, 12 La. Ann. Rep. 204; 
State v. Phinney, 42 Maine, 384; State v. Norvell, 2 Yer- 
ger, 24; State v. Benham, 7 Conn. 414; Stoltz v. The 
People, 4 Scam. (Ill.) 111; Kirk v. Commonwealth, 
9 Leigh, 627. 


M. A. Batpwin, Attorney-General, contra, cited the 
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following authorities: 2 Hale’s P. C. 299; 1 Chitty’s 
Criminal Law, 646-7; Burk v. Commonwealth, 5 J. J. 
Mar. 675 ; 1 Bishop’s Criminal Law, § 678, and authorities 
cited ; State v. Underwood, 2 Ala. 744. 


R. W. WALKER, J.—In the State v. Marshall, 14 Ala. 
411, it was held, that an indictment, which charged that 
the defendant committed “an assault with an attempt to 
murder,” is not a sufficient allegation of the offense detined 
by the statute as “an assault with intentto murder.” We 
will not now stop to inquire whether this decision can be 
sustained upon principle. Whatever may be the rule in 
reference to the form of indictments, under a statute 
using the specitie words above quoted, it could never be 
tolerated that a distinction so technical should be applied 
in construing the verdict of a jury. Verdicts are not 
construed strictly, as pleadings are. If the meaning of 
the jury can be collected from the finding, the court will 
mould the verdict into form, and make it serve.—Oxford 
v. The State, 33 Ala. 417. Bishop, in his work on Crim- 
inal Law, says, “* When we say that a man attempted to 
do a thing, we mean that he intended to do specifically 
it, and proceeded a certain way in the doing. The dnfeni 
in the mind covers the thing in full; the act covers it 
only in part.”,—1 Bishop’s Crim. Law, § § 511-12. Indeed, 
it seems impossible to doubt that the only distinction 
between an znéent and an ailempt to do a thing, is, that the 
former implies the purpose only, while the latter implies 
both the purpose and au actual eflort to carry that pur- 
pose into execution.—Johnson v. 'The State, 14 Geo. 59; 
2 Bishop’s Crim. Law, § 663; Bullock v. The State, 
is Ala. 416; Uhi v. Commonwealth, 6 Gratt. 710; State 
v. Davis, 1 Ired. 125. 

liowever strict may be the requisition that, in indict- 
ments founded on a statute prescribing the punishment 
for an assault with intent to commit a particular offense, 
the specific words of the statute shall be pursued; yet, 
inasmuch as an atlempt to do a thing necessarily 
involves an intent to accomplish what is attempted, we 
think that, when a jury returns as their verdict that the 














370 ALABAMA. 


Johnson v. The State. 








defendant is guilty of an assault with attempt to commit 
a rape, this is tantamount to a verdict that he is guilty 
of an assault with indent to commit a rape. It follows 
from this, that the amendment of the verdict made in 
the court below, was one of mere form, and did not 
change its substance or legal effect. Even if it be con- 
ceded, therefore, that the amendment was irregular, the 
defendant has not been injured by, and cannot complain 
of it. 
Judgment affirmed. 





JOHNSON vs. THE STATE. 


[INDICTMENT FOR FORGERY OF BANK-BILL. | 


1. Suficiency of indictment in description of forged instrument—An indictment 
which charges the forging or counterfeiting of “an instrument purporting 
to be a bank-bill for fifty dollars, purporting to be issued by the Georgia 
Railroad and Banking Company, an incorporated bank of the State of 
Georgia,” being in the form prescribed by the Code, is sufficient. 

. Same in alternative averment of offense.—It is no objection to such an indict- 
ment, (Code, § 3506,) that it alleges, in one and the same count, that the 
prisoner “ forged or counterfeited” the spurious bank-note. 

8. Relevancy of evidence showing prisoner’s possession of similar counterfeited bank- 
notes, and attempting to conceal then.—The fact that the prisoner, when ar- 
rested, two or three hours after an attempt on his part to pass the bank- note 
alleged to have been forged or counterfeited, had in his possession a large 
amount of similar counterfeited notes, which he evinced a desire to conceal 
from the police-officers, while willingly exhibiting the genuine bank-notes 
which he had,—is relevant and admissible evidence against him, as tending 
to show that he knew the character of the forged note, that he had it ia 
his possession for fraudulent purposes, and that be was the guilty agent in 
the perpetration of the forgery. 

4, Relevancy of evidence showing that genuine bank-notes, similar to forged note, were 
current.—The fact that the genuine notes of the bank, which the prisoner is 
charged with counterfeiting, were at that time current in the community, 
is competent evidence against him, as bearing on the question of fraudulent 
intent, and tending to show a motive for the commission of the offense. 

5. Opinion of witness as expert.—A person who is engaged in the exchange busi- 
ness, and the teller of a bank, each of whom has a knowledge of counter- 
feit bank-bills, and of the genuine notes of the bank which the prisoner is 
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charged with counterfeiting, and bas had frequent dealings with that bank 
in relation to its notes, may each testify, as an expert, to the character of 
the note charged to have been forged or counterfeited ; and the fact that 
the signatures to the bill are so perfectly counterfeited, “ that they could 
discover. no perceptible difference between it and the genuine notes, and 
that their opinion against its genuineness was founded mainly upon the 
imperfectness and indistinctness of the engraved impressions on it,” is no 
reason for rejecting their opinions as evidence. 

6. To what witness may lestify—A witness cannot be allowed to testify, that 
the prisoner “ obtained honestly” the money which he had in his possession 
on leaving home. 

7. Proof of venue—The forgery being established, the prisoner’s possession 
of the counterfeited note in the county in which the indictment was found, 
in the absence of all proof of his prior possession elsewhere, or other 
countervailing evidence, is sufficient to authorize the jury to infer that the 
forgery was committed in that county. 


From the Circuit Court of Montgomery. 
Tried before the Hon. Joun Gitt Suorter. 


Tue first count in the indictment in this case, on which 
the trial was had, charged that the prisoner, Abraham 
Johnson, “ forged or counterfeited an instrument purport- 
ing to be a bank-bill for fifty dollars, purporting to be 
issued by the Georgia Railroad and Banking Company, 
an incorporated bank of the State of Georgia, with intent 
to defraud,” &e. A demurrer was interposed by the 
prisoner to this count, (specifications of the grounds of 
demurrer being waived,) but was overruled by the court ; 
and the prisoner then pleaded not guilty. The rulings 
of the court on the trial, to which exceptions were re- 
served by the prisoner, are thus stated in the bill of ex- 


ceptions: 
“The State proved, that within the period covered b 
if Pp é 


the statute of limitations, in the city and county of 


Montgomery, the prisoner offered to pass to Messrs. 
Pomroy & Gregory, in purchase of a pair of boots, a bill 
purporting to be a fifty-dollar bank-bill on the Georgia 
Railroad and Banking Company ; that he had bargained 
with said firm for a pair of boots, had tried on the boots, 
and offered the fifty-dollar bill in payment, and the change 
(or difference between the price of the boots and the 
nominal value of the bill) was counted out, and laid on 
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the counter for him; that in the meantime, while the 
prisoner was trying on the boots, and before he received 
the change, one partner of the said firm took the said 
bill totwo bankers, and, on his return, said to the prisoner, 
‘This bill is a counterfeit, and if you are a gentleman, 
you will take it back’; that the prisoner replied, ‘I am a 
gentleman, and will take it back—TI got it from a man in 
North Alabama, and paid good money for it; and I know 
he is a gentleman, and will take it back from me’; that 
the prisoner then took back the bill, and declined to take 
the boots, saying ‘that he had no other money, or no 
smaller money,’ (the witness was not certain which.) The 
testimony further showed, that the prisoner was arrested 
by some of the police-officers of the city of Montgomery, 
two or three hours afterwards, while in the act of mount- 
ing his horse near the mariet-house, and having a pair of 
saddle-bags on the horse; that he was taken by the said 
officers toa room inthe city, where they proceeded to 
search him; that the prisoner took his pocket-book from 
his pocket, and handed it to them ; that said pocket-book, 
on being opened, was found to contain over two hundred 
dollars in current money on different banks, in bills of 
various denominations, from five to twenty dollars in- 
clusive, and one fifty-dollar bill purporting to be issued 
by the Georgia Railroad and Banking Company, which 
the prisoner said was the bill offered by him in payment 
for the boots; that while the officers searched his pockets, 
the prisoner made no resistance or objection thereto; 
that one of the officers then proposed to search further, 
and particularly the prisoner's boots; that when this offer 
yas made, the prisoner drew a pistol, and told them to 
‘stand back’; that the officers then seized him, and found 
in the leg of his right boot a pocket-book containing six- 
teen hundred dollars in amount, in fitty-dollar bills pur- 
porting to be on the Georgia Railroad and Banking 
Company. To the introduction of this entire evidence, 
and to each portion thereof separately, the prisoner ob- 
jected ; but his objections were severally overruled by the 
court, and he excepted. 
“The State then introduced one Ilannon as a witness» 
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who testified, that he was acquainted with the currency 
and exchange in the city of Montgomery, and the value 
thereof; and that the bills of the Georgia Railroad and 
Banking Company were current in said city. The prisoner 
objected to the admission of this evidence, and excepted 
to the overruling of his objection. This witness further 
stated, that he was engaged in the currency and exchange 
business, and was an expert in the examination of bank- 
bills, and in the detection of counterfeit bills; that he 
had remitted bills on the Georgia Railroad and Banking 
Company to that bank, and knew the genuine bills of 
that bank; that he had corresponded with Milligan, the 
cashier of that bank, and from that knew the signature 
of said Milligan; and that he had a general knowledge of 
counterfeits from his knowledge of engraving. Upon 
this evidence, the court permitted the witness, against 
the prisoner’s objection, to give his opinion, after an ex- 
amination of the bills, that the bill offered by the prisoner 
to Pomroy & Gregory, as also the bundle of similar notes 
found in his boot, were counterfeited; to which ruling of 
the court the prisoner excepted. 

“The State then introduced J. J. Cook as a witness, 
who testified, that he was the teller of the Central Bank 
of Alabama at Montgomery, and had been engaged for a 
considerable time in handling bank-bills, and was ac- 
quainted with the genuine bills of the Georgia Railroad 
and Banking Company; that said bank was located at 
Augusta, Georgia; that he had frequently sent the bills 
of said bank to Augusta, to the agent of the Central 
Bank, and they were placed to the credit of the bank; 
and that he was an expert in the examination of bank- 
bills, and in the detection of counterfeits. Upon this 
evidence, the court permitted said Cook, after an examina- 
tion of the bills, to give his opinion that the bill offered 
by the prisoner to Pomroy & Gregory, as well as the 
similar bills found in his boot, were counterfeited; to 
which ruling of the court the prisoner excepted. 

“Tn addition to the testimony above given, said Han- 
non and Cook further stated, that the counterfeiting was 
so expertly done, that nine men out of ten, perhaps, 
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would probably have received the bills as genuine; that 
they had no other acquaintance with the handwriting of 
the president and cashier of the Georgia Railroad and 
Banking Company, than such as they had acquired as 
hereinbefore stated ; that on a comparison of their signa- 
tures on genuine bills, with the signatures on the bills 
found in the prisoner’s possession, they could discover no 
perceptible difference ; and that their opinion against the 
genuineness of the bills was founded mainly upon the 
impertectness and indistinctness-of the engraved impres- 
sions on the face of the bills, which, in their opinion, 
showed them to be counterfeit. Upon this evidence, 
after identifying the bill offered by the prisoner to Pomroy 
& Gregory, and the other bills found in his boot, the court 
permitted them to be read in evidence and submitted to 
the jury. To these rulings of the court the prisoner 
severally objected—first, to the. introduction of the bill 
offered to Pomroy & Gregory, and then to the introduc- 
tion of the bills found in the prisoner’s boot ; which ob- 
jections were severally overruled by the court, and the 
prisoner excepted. 

“Tt was proved, that the prisoner was arrested in the 
city of Montgomery, about the 10th January, 1859; and 
that the Georgia Railroad and Banking Company was an 
incorporated bank, incorporated by the State of Georgia, 
and located at Augusta in that State, with power and 
authority under its charter to issue bills for circulation as 
money. Before entering on the trial, the prisoner had 
moved for a continuance of the case, and, in support of 
his motion, submitted an affidavit in the following words: 
‘The defendant expects to prove, by Andrew Johnson, 
Jesse Standford, and Benjamin Nelson, that they have 
known him since he was a small boy; that he has always 
borne a good character for honesty and integrity; that 
he is, and has been, living as acitizen in Franklin county, 
Alabama, since he was twelve years old; that he left his 
home in December last, and then had about two thousand 
dollars in money; that he was coming to South Alabama 
to get business, with the view of residing there; that he 
had been engaged in business in Franklin courty, some- 
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times working on a farm, and in trading horses; and that 
they know he had worked for and obtained honestly the 
mouvey with which he started from home.’ In order to 
obtain a trial, the prosecuting attorney admitted, that 
the witnesses named in said affidavit, if present, would 
testify as therein stated; but reserved the right to object 
on the trial to the introduction of the evidence, or such 
paris thereof as he might deem illegal evidence; and the 
trial commenced with this understanding. When the 
prisoner offered to read the affidavit in evidence to the 
jury, the prosecuting attorney moved the court to exclude 
frorn the jury the words, ‘and obtained honestly’ ; which 
motion the court sustained, and the prisoner excepted. 

“This being substantially all the evidence in the case, 
the prisoner asked the court to charge the jury, ‘that if 
they believed from the evidence that the bank-bills in 
evidence were counterfeited or forged, yet they could not 
find that they were counterfeited in Montgomery county, 
from the facts that they were found in the prisoner’s pos- 
session in that county, and that he attempted to pass one 
of them in that county.’ The court refused to give this 
charge as asked, but gave it with this qualification: ‘ but, 
if the jury are satisfied from the evidence that the bill in 
question was forged or counterfeited by the prisoner, and 
that he had it in his possession, and attempted to pass it 
in Montgomery county, and there was no suflicient evi- 
dence to show that the bill was before that time seen, or 
held by him, in any other county, then it will be for the 
jury to say whether he forged or counterfeited the bill in 
Montgomery county.’ The prisoner excepted, both to 
the refusal of the charge as asked, and to the qualification 
given.” 


Watts, Jupce & Jackson, for the prisoner.—1. The 
indictment has not the requisites necessary to make it 
good at common law, and it is not in the form prescribed 
by the Code. The form given in the Code avers the cor- 
porate name of the bank, but the indictment in this case 
does not; nor can the court judicially know what the cor- 
porate namé is. Neither does the Code authorize the 
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offense to be charged in the alternative: if it was doubtiol 
which offense the evidence would establish, another count 
should have been added to the indictment. 

2. The indictment was founded on section 8151 of the 
Code, and not on section 3154, nor on section 3165 ; con- 
sequently, all the evidence tending to show that the pris- 
oner passed or attempted to pass the forged or couaterfeit 
bill, was irrelevant and illegal, because it tended only to 
establish an offense different from that charged in the 
indictment. 

8. All the other objections to the admissibility of 
evidence, as shown by the bill of exceptions, were well 
taken. 

4. The charges to the jury present the main ground 
relied on for a reversal. It seems too clear a proposition 
for argument, that the bare possession of a counterfeit 
bill by the prisoner, with an attempt on his part to pass 
it in Montgomery county, is not sufficient evidence to 
authorize a conviction for the forgery or counterfeiting of 
it by him in that county. These facts, if true, might 
authorize a conviction for another offense, under section 
8154, or under section 3165 of the Code; but certainly do 
not under section 8151. <A prisoner cannot be convicted 
of two offenses, for one and the same act; and the test is, 
whether the same testimony will support both charges. 
State v. Johnson, 12 Ala. 840. 


M. A. Baupwiy, Attorney-General, contra.—1. The 
indictment pursues the form prescribed by the Code, and, 
consequently, must be deemed suflicient. 

2. Evidence showing that the prisoner, at the time of 
the alleged forgery, had other forged and counterfeit 
notes in his possession, is competent, to prove that the 
note was forged.—Commonwealth v. Miller, 8 Cushing, 
243; Commonwealth v. Woodward, Thatcher’s Crim. 
Cases, 47; United States v. Roundenbush, 1 Baldwin, 
514; Same v. Doebler, i. 519; Same v. Mitchell, 7. 366; 
State v. Antonio, 8 Brevard, 562; McCartney v. State, 
3 Iredell, 353; Tharp v. State, 15 Ala. 749. 

%. Hannon and Cook were competent witnesses as 
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experts, to prove the genuineness or spuriousness of the 
bank-bill alleged to have been counterfeited.—State v. 
Carr, 5 N. H. 367; Commonwealth v. riley, Thatcher’s 
Crim. Cases, 67; Commonwealth v. Smith, 6 Serg. & R. 
568 ; Johnson v. State, 2 Carter, 652; State v. Chandler, 
3 Hawks, 393; Farrington v. State, 10 Ohio, 354; May v. 
State, 14 Ohio, 461; State v. Harris, 5 Iredell, 287. 

4, As to comparison of the signatures, see People v. 
Huett, 2 Parker’s Crim. Cases, 20. 

5. The place where a forged instrument is found or 
offered, is presumptive evidence that it was there forged, 
unless that presumption is repelled by some other fact in 
the case.—United Statesv. Britton, 2 Mason, 464; Bland 
v. People, 3 Scam. 864; Spencer's. case, 2 Leigh, 751; 
State v. Morgan, 2 Dev. & Bat. 348. 


A. J. WALKER, C. J.—The first count of the indict- 
ment isin exact conformity to the form prescribed by 
the Code, in the description and statement of the name 
of the corporation by which the bank-bill, alleged to have 
been forged or counterfeited, purported to have been 
issued.—Code, p. 703, form 39. The count is, therefore, 
not defective in that particular.—Lowenthal v. The State, 
82 Ala. 589; People v. Stewart, 4 Mich. 656. 

[2.] Counterfeiiing and forgery of a bank-note, if not 
identical, are, at least, offenses of the same character, and 
subject to the same punishment; and a defendant may, 
under section 3506 of the Code, be charged, in the alter- 
native, with the commission of either in the same count. 
Although the form above referred to may not contain the 
alternative charge of forgery or counterfeiting, yet that 
mode of allegation is expressly anthorized by section 3506, 
and the form suggests no prohibition of that mode of 
allegation. We therefore cannot follow the statute, with- 
out tolerating such a mode of pleading in this case; and 
we must decide, that the objection on account of the 
alternative character of the charge is not well taken. 

[3.] The possession of a large amount of counterfeit 
bank-bills, similar to that described in the indictment, 
and the defendant’s conduct, evincing a desire to conceal 
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them, anda willingness to exhibit current bank-bills which 
he had, occurring within two or three hours after an 
attempt to-pass the bill mentioned in the indictment, 
contributed to show the defendant’s knowledge that the 
particular bill was a counterfeit, and that he had it in his 
possession for fraudulent purposes. Such evidence also 
had a bearing upon the question, whether the defendant 
was the guilty agent in the perpetration of the forgery. 
There was no error in its admission.—Tharp v. The State, 
15 Ala. 749; Wharton’s Am. Crim. Law, § 1457; State v. 
Van Hereten, 2 Penn. 526; State v. Houston, 1 Bailey, 
300. 

[4.] There was no impropriety in the admission of the 
evidence that the bills of the bank, counterfeits of which 
the defendant had in his possession, were current. Such 
evidence at least had a direct bearing upon the question 
of the fraudulent intent, whichis an ingredient of the 
oftense, and contributed to show a motive for the offense ; 
and was, on that account, if for no other reason, admis- 
sible. 

[5.] The two witnesses, Hannon and Cook, had been 
much engaged in handling the notes of the bank by 
which the note alleged to be a counterfeit purported to 
have been issued. One was the teller of a bank, and the 
other was engaged in the exchange business. One of 
them had remitted to the bankits notes, and corresponded 
with its cashier, and knew his signature. The other had 
frequently sent the genuine bills of the bank, which was 
located in Augusta, Georgia, to the agent of the institu- 
tion of which he was teller, and those notes were placed 
to the credit of the institution of which he was teller. 
Both witnesses were acquainted with the genuine bills of 
the Georgia Railroad and Banking Company, and both . 
had a knowledge of counterfeit bank-bills. There was 
no error in permitting these witnesses to give their opin- 
ions as to the genuineness of the bank-bill in question. 
Wharton’s Am. Crim. Law, 1465; Martin v. Common- 
wealth, 2 Leigh, 745-749; Moore v. Commonwealth, ib. 
701-706 ; Commonwealth v. Riley, Thatch. Crim. Cases, 
67 ; May v. The State of Ohio, 14 Ohio, 461. The fact 
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that the verisimilitude of the signature was so perfect, 
- that the forgery could not be detected by reference to the 
signature, was no reason why the witnesses, who were 
experts, should not be permitted to give their opinion as 
to the genuineness of the bills. Witnesses may form an 
admissible opinion “on that question entirely from the 
impression made by the plate on the face of the note, and 
by the general appearance of the note.”—Johnson v. The 
State, 2 Carter’s (Ind.) R. 652; Commonwealth v. Smith, 
68. & R. 568; State v. Harris, 5 Iredell’s Law, 287; 
Corbett v. State, 31 Ala. 329. 

[6.] That the money which the defendant had when he 
left Franklin county was obtained honestly, was an infer- 
ence to be drawn from other facts, and not a fact itself, 
It was, therefore, an appropriate question for the jury, 
upon proof of the facts, and not a matter to be testified 
to by a witness. Testimony that a conveyance, upon an 
issue of fraud vel non, was honestly obtained, would not 
be admissible; and that seems an analogous question to 
the one in hand. Weare not sure that the manner in 
which the defendant obtained the money he had when he 
left Franklin county, was a matter at all material in this 
case ; but, if it was, we approve the ruling of the court as 
to the admissibility of the statement, that he obtained it 
honestly. 

[7.] If the forgery was established, the possession by 
the defendant of the counterfeited note in the county of 
Montgomery, together with the entire want of evidence 
of a prior possession elsewhere, was sufficient, in the 
absence of countervailing testimony, to authorize the 
inference by the jury that the forgery had been committed 
in Montgomery county. This. position is sustained by 
the authorities we cite, and is altogether consonant with 
reason. United States v. Britton, 2 Mason, 464; State v. 
Morgan, 2 Dev. & Bat. 348; Spencer's case, 2 Leigh, 751. 
The act of forgery is done in secret. Direct testimony, 
as to the precise place where it is done, is rarely attaina- 
ble. In avast majority of cases, even when guilt was clear, 
it would reward the counterfeiter with an immunity from 
punishment to require positive and direct proof of the 
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venue. The place of the forgery is peculiarly, and in 
most cases exclusively, within the defendant’s knowledge; 
and it is in his power to shield himself from a conviction 
in a wrong place, by proof of the true venue. It is, there- 
fore, a matter of manifest justice and propriety to infer 
the forgery to have been committed at the place where the 
paper appears to have been first in the defendant’s posses- 
sion. The inference is by no means conclusive, and will 
give way to sufficient countervailing evidence. The infer- 
ence is drawn upon the same principle, upon which it is 
presumed, where a larceny has been committed, that the 
person found shortly afterwards in the possession of the 
stolen goods is the guilty agent. There was no error in- 
the refusal to give, without qualification, the charge 
asked, nor in the giving of the qualification to that charge. 
Judgment affirmed. 





LEWIS (a suave) vs. THE STATE. 
[INDICTMENT FOR ATTEMPT TO COMMIT RAPE.] 


1. Relevancy of evidence sustaining impeached witness—A witness having been 
questioned, on cross-examination, as to his testimony before the committing 
magistrate; and having admitted that he then made statements inconsistent 
with his testimony on the trial, may, on re-examination, state that such 
former testimony was induced by threats of personal violence on the part 
of an opposing witness. 

2 Same.—When a witness has denied,on cross-examination, that he attempted 
to suborn an opposing witness by threats of personal violence, and has been 
discredited on that point, he may be sustained by proof of his general 
character for truth and veracity. 

3. Wart constitutes attempt to commit rape.—Al though an indecent advance or im- 

portunity is not, of itself, sufficient to constitute an attempt to commit a 

rape, under section 3307 of the Code ; yet, if the prisoner intended to have 
carnul knowledge of the prosecutrix by violence,and against her consent,and 
manifested his purpose by outward acts so far as to pat her in terror, and 
to render flight on her part necessary to her escape from his attempt, he is 
guilty of the offense denounced by the statute, and a subsequent abandon- 
ment of his purpose cannot purge the crime, although the fact that he vol- 




















JANUARY TERM, 1860. 381 


Lewis (a slave) v. The State. 











untarily desisted from his pursuit of the prosecutrix, when the accomplish- 
ment of his purpose was probably or even possibly attainable, should weigh 
much in his favor. 

4, Sufficiency of éndictment.—An indictment under section 3307 of the Code, 
charging that the prisoner “ attempted to commit a rape on M. C., a white 
female,” is sufficiently certain and definite under the provisions of the 


Code. 


Error to the Circuit Court of Talladega. 
Tried before the Hon. Nat. Coox. 


Tue indictment in this case charged, that the prisoner, 
‘“¢ Lewis, a slave, the property of Henry Harless,attempted 
to commit a rape on Mary C. Ozley,a white female ;” 
and was found at the spring term, 1857, of the circuit 
court of Shelby. The venue was changed, on the pris- 
oner’s application, to Talladega county, where the trial 
was had, at the fall term, 1859, on the plea of not guilty. 
The rulings of the court on the trial are thus stated in 
the bill of exceptions: 

“Tt was proved, that Mr. Ozley, the father of the young 
lady on whom the supposed rape is charged to have been 
attempted by the prisoner, resided about three miles from 
Mr. A. P. Butler; that the road leading by the houses of 


said Ozley and Butler passed within about a half-mile of. 


the house of George Harless; and that a field belonging 
to said Harless ran up to said road, about opposite his 
house. Miss Mary C. Ozley, a witness on the part of the 
State, testified, that she left the house of Mr. Butler, after 
ordinary breakfast, on the morning of the 25th July, 
1856, accompanied by a white boy some nine or ten years 
old, to go to her father’s; that she walked, while the boy 
was riding on a pony; that as they were passing the field 
of said Harless, and about opposite to his house, she met 
Michael Busby, a young man who was living with said 
Harless; that she met him not far from where the road 
leading from said Harless’ comes into the road which she 
was traveling; that he had a a yoke of oxen; that she did 
not stop, but walked at an ordinary g gait along the road 
towards her home; that after going ‘about three quarters 
of a mile beyond where she met Busby, she saw a negro 


man, sittirg near a sink-hole, thirty or forty yards from ~ 
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the road, who had on no clothing except ashirt ; that her 

attention was called to him, by his saying ‘Stop, gal, aint 

you going to stop’? that she then commenced running, - 
and he ran towards her; that she ran along the road, and 

frequently looked back at him; that the negro continued 

to run after her for more than a mile, and then stopped ; 

that there was no house nearer to where he stopped than 

a half-mile: that he looked after her, and said, ‘ Stop, gal, 

aint you going to stop’? that he repeated this many times, 

and spoke like he wanted her to stop, but never used any 

other language; that he was never nearer to her, from the 

time she first saw him, until she left him standing where 

he stopped, and where she last saw him, than ten steps; 
that she frequently called her father while running; that 

when she got on top of a ridge, within a half-mile of her 

father’s house, she looked back, and saw the negro within 

ten steps of her; that she called loudly for her father, 

and continued to run, and, on looking back again, saw 

him standing and looking at her; that she ran on, hallo- 

ing for her father, until she got within a quarter of a mile 

of home, when she met her father; and that, in her 

opinion, the prisoner was the negro who thus pursued her. 

The boy, stated by Miss Ozley to have been with her, 

was not introduced as a witness; nor was any other wit- 

ness examined who saw her running, or who saw the 

prisoner or any one else pursuing her, or who saw any of 
the things above detailed by her. 

“George Harless, who was examined as a witness by 
the prisoner, testified, that he had hired the prisoner frorn 
his father, and had him living with him on the 25th July, 
1856; that he lived about a half-mile from the road Icad- 
ing from Butler’s to Ozley’s, and had a field which run 
up to the said road, and which he was then using as a 
pasture; that said pasture was entered by means of a gap 
on the said road, and, to reach it from his house, one had 
to go into the road, and then travel along said road, from 
sixty to one hundred yards, towards Butler’s, to the gap ; 
that it was about one mile and a quarter from. his house 
to the sink-hole described by Miss Ozley, as being the 
place where she first saw the negro; that on the morning 




















JANUARY TERM, 1860. 383 


Lewis (a slave) v. The Siate. 








of the 25th July, 1856, after ordinary breakfast, he directed 
said Busby, who was then living with him, to take a yoke 
of oxen to the said pasture, and turn them in; that he 
saw Busby start, with the oxen, in the direction of the . 
said pasture, and, after Busby had been gone long enough 
to have returned, he saw the prisoner at the house, water- 
ing horses at the well. Said witness was asked, on cross- 
examination, if he had not told said Busby, ata time and 
place which were specified, that he (Busby) must swear 
that he saw the prisoner at the house after he had carried 
the oxen to the pasture and returned; to which he an- 
swered, that he had not. He was then asked, (it being 
shown that his father, the owner of the slave, had died, 
and that he was one of his executors,) if he had not said 
since the commencement of this prosecution, at a specified 
time and place, that he would acquit the prisoner, or 
would spend his father’s estate; to which he answered, 
that he had not. The State then introduced said Busby 
as a witness, who testified, that he was living with said 
George Harless on the 25th July, 1856; that he saw the 
prisoner, just after breakfast on that morning, going from 
the house of said Harless, in the direction of the road 
leading from Butler’s to Ozley’s; that the prisoner had 
got about one hundred and fifty yards from the house 
when he saw him, and he did not see him again until 
night; that after he had seen the prisoner thus leave, 
ILarless told him to carry a yoke of oxen to the pas‘ure; 
that he took the oxen to the pasture, and went in the 
direction he had-seen the prisoner go, but saw nothing 
more of him; that to reach the pasture, he had to travel 
about a half-mile from Harless’ house into the road lead-- 
ing from Butler’s to Ozley’s, and then along said road,. 
one hundred yards or more, to the gap; that wheu he 
had got into said road, and had gone along it about sixty 
yards, he met Miss Mary C. Ozley, who was afoot, and 
accompanied by a little son of Mr. Butler’s who was on 
a pony, going towards Mr. Ozley’s; that he put the oxen 
in the pasture, and returned to the house of said Harless.. 
by the same way he went, but saw nothing more-of Miss. 
Ozley or the prisoner, nor did he see the prisoner when: 
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he reached the house of said Harless. The prisoner there- 
upon introduced the sworn testimony of this witness on 
the preliminary examination, as taken down in writing 
under the statute, wherein he stated, ‘that he met Miss 
Ozley and Mr. Butler’s little son, on the morning of the 
25th July, 1856, in the road leading from Butler’s to 
Ozley’s, when he was going with the oxen to the pasture ; 
that he was within about sixty yards of the gap when he 
met them; that they were going towards Ozley’s; that 
he put the oxen in the pasture, and returned by the same 
way, but saw nothing more of Miss Ozley, and that he 
found the prisoner at Harless’ house when he got back 
there’. The prisoner then asked said witness, if he did 
not swear on said preliminary examination as therein’ 
stated ; and the witness answered, that he did. The pros- 
ecuting attorney then asked the said witness, why he had 
so sworn on the preliminary examination; and the wit- 
ness answered, ‘because George Harless told him to 
swear it, and that he would whip him if he did not.’ The 
prisoner objected to this question and answer, separately, 
on the ground that they were illegal and irrelevant ; but 
the court overruled each objection, and allowed the evi- 
dence to go to the jury in explanation of the witness’ 
testimony; to which the prisoner excepted. The prisoner 
then introduced a witness who testified, that he was well 
acquainted with the general character of said George 
Harless, in the neighborhood in which he lived, for truth 
and veracity ; that his said character was good, and that 
from that general character he would believe him on oath 
in a court of justice. The court excluded this evidence 
from the jury, on motion of the prosecuting attorney, and 
the prisoner excepted to its exclusion. 

“ Among other written charges, the prisoner asked the 
following: ‘1. Should the jury believe from the evidence 
that the prisoner pursued Miss Ozley, yet, if he was never 
nearer to her than ten steps, and if they believed that he 
could have approached nearer to her, if he had, desired to 
do so, but did not do it, then this would not constitute an 
attempt to commit a rape’. ‘2. Although the jury might 
believe from the evidence that the prisoner pursued Miss 
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Ozley, and commenced the pursnit with the intent to 
gratify his passions upon her with violence, if necessary ; 
yet, if they are satisfied from the evidence that he was 
never nearer to her than ten steps, and that he could have 
caught her, if he had desired to do so, and that he volun- 
tarily changed his mind, and abandoned his purpose, then 
he would not be guilty of the offense charged.’ The 
court refused to give each of these charges, and the pris- 
oner excepted to their refusal.” 

After conviction, the prisoner moved in arrest of j judg- 

ment, on account of the insufficiency of the indictment, 
and reserved an exception to the overruling of his motion. 


James B. Martry, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


STONE, J.—Michael Busby and George Harless were 
examined as witnesses in the trial of this cause; the 
former for the prosecution, and the latter for the defense. 
An attempt was made to discredit Busby, by proving 
that in his deposition before the committing magistrate, 
he had made statements contradictory of his testimony on 
the trial in chief. As a predicate. for introducing the 
deposition, the witness Busby was asked as to his former 
testimony, which he admitted. On re-examination, he 
was asked why he had testified as his deposition disclosed, 
and answered, that George Harless, the other witness, 
had told him to swear it; and that if he did not, he would 
whip him. Harless, who had been previously interro- 
gated, denied on oath that he had thus tampered with the 
witness Busby. Thereupon, the defendant offered evi- 
dence to sustain the general credibility of the witness 
Harless; the testimony was excluded by the court, and 
we are now asked to decide whether such evidence was 
admissible. 

We entertain no doubt that the circuit court ruled 
correctly.on every question connected with this branch 
of the present case, except the last—namely, its refusal 
to receive evidence of the general credit of the witness 
Harless, and that on this point the court erred. The 
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only sensible reason for requiring that, before a witness 
is attempted to be discredited by proof of previous con- 
tradictory statements, he shall be asked on oath in regard 
to such statements, is, that he may have the opportunity 
of explaining such apparent contradiction.—See the 
Queen’s case, 2 B. & B. 311. The court rightly ruled in 
this case, that Mr. Busby should be permitted to explain 
such contradiction, if he could. 

In offering his explanation, he inculpated the witness 
Harless, by testifying that he (Harless) had interfered 
actively to corrupt him, the said Busby. Harless, on his 
examination, had been interrogated as to such attempt to 
corrupt Busby, and had denied it. This preliminary 
examination was proper. The result of the whole matter 
was, that the defendant had attempted to discredit Busby, 
by proving his prior contradictory testimony; and the 
prosecution sought to discredit Harless, by testimony 
tending to prove that he had attempted to corrupt the 
witness Busby. 

In Morgan v. Frees, 15 Barb. (Sap. Ct.) 852, it was 
ruled, that when a witness has attempted to suborn a 
witness to swear falsely in the cause, and, on cross-exam- 
ination, denies that he has done so, the opposing party 
may give evidence to contradict him in that respect. The 
court say, “such evidence is addressed to his conduct in 
the particular suit, and ought to detract very much from 
his credit.” —See, also, Yervin’s case, 2 Camp. 637; At- 
wood v. Welton, 7 Conn. 66. 

Testimony having been adduced tending to discredit 
the «itness Harless, it was competent to introduce evi- 
dence to sustain his general credit asa truthful witness. 
Hadjo v. Gooden, 13 Ala.- 718; 1 Green]. Ev. § 468; 
2 Phil. Ev. (4th Amer. ed.) 961-2; Melhuish v. Collier, 
15 Ad. & El. N. 8. (69 Com. Law,) 878. 

[3.] The question of the sufficiency of the indictment, 
and the refusal of the court to give the charges asked, 
render it necessary that we shall define the word attempt, 
in section 3307 of the Code. That section reads as fol- 
lows: 

“ Every slave, or free negro, who commits, or attempts 
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to commit, a rape on any white female, must, on convic- 
tion, suffer death.” 

It is urged for plaintiff in error, that there can be no 
attempt, under this section of the Code, without atassault. 
If this argument be sound, then the word attempt in this 
statute is the synonym of ‘assault with intent,’ as it is 
manifest there can be no attempt to commit a crime, 
-unless the perpetrator actually intend to commit that 
crime. Against this construction we may be permitted 
to remark, that in the very article, and on the very page 
on which sectig#y3307 of the Code occurs, are found the 
words attemp d assault with intent, as descviptive of 
offenses by , s.. Section 3311 contains both forms of 
expression, If describing two several offenses. The word 
intent oecurs in sections 8311 and 3312. The word attempt 
occurs in section 8307 and 3311. Section 5306 denounces 
‘consulting or conspiring to rebel” as a capital offense. 
It is manifest that, to consult or conspire, does not imply 







the performance of any physical act; while attempts, and - 


assaults with intent, do imply physical exertion. If the 
word attempt was used as the synonym of assault with 
intent, why did the legislature employ one form of expres- 
sion in two of the offenses provided for on page 594 of 
the Code, and the other in describing other offenses on 
the same page? The fact that the two forms of expres- 
sion were employed in such close proximity, furnishes 
strong persuasive evidence that a diferent meaning was 
attached to each. 


~ 


A further argument against this construction: The J 


word attempt in section 3311 .is evidently used in a sense 
different from an assault with intent. Slaves may attempt 
to poison, and may thus incur the penalty provided by 
that section, without committing an assault. If, then, 
we give to the word attempt, in section 3307, the meaning 
which is obviously the true sense of the same word in 
section 3311, an attempt to commit a rape by a slave on 
a white female may be complete within the statute, and 
yet no assault be actually committed. 


r : ag a ° ° ° — 
The word attempt, in its largest signification, meansa 


trial or physical effort to do a particular thing. Mr. 
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Bishop, in his excellent treatise on Criminal Law, says: 
“When we say that a man attempted to do a thing, we 
mean that he intended to do specifically it, and proceeded 
a certain way in the doing. The intent in the mind 
covers the thing in full; the act covers it only in part.” 
1 Bish. Crim. Law, § 511. 

In the kingdoms of continental Europe, this subject 
seems to have received particular attention.—See 1 Bish- 
op’s Crim. Law, § 512, and note. In the Spanish Code, 
it is declared, that “criminal attempt is a direct com- 
mencement of execution, by external acts, the realization 
of which i is hindered by causes independent val the will of 
the author.” 

Judge Ruffin, of the supreme court of North Carolina, 
said, “ Attempt is expressive rather of a moving towards 
doing the thing, than of the purpose itself. An attempt 
is an overt act itself.” —The State v. Martin, 3 Dev. Law, 
329. See, also, Uhl v. Commonwealth, 6 Gratt. 710; 
State v. Davis, 1 Ired. Law, 125; Morton v. Shopper, 
3 Car. & Payne, 873; Stephens v. Myers, 4 Car. & P. 
549 ; Rex v. Higgins, 2 East, 12. 

We are unwilling to lay down a rule, applicable to all 
cases, for determining when attempts have proceeded so 
far as to be within the punitive provisions of the law. 
Much must depend on the nature of the act attempted. 
We hold, that if Lewis, the slave, actually intended and 
attempted carnally to know the prosecutrix, by violence 
and against her consent, and prosecuted his purpose so 
far as to put her in terror, and render flight necessary to 

scape from his wicked attempt, then he was guilty of 
an attempt to commit a rape, within the meaning of the 
statute. To justify his conviction, however, the jury 
must be satisfied, beyond a reasonable doubt, that such 
was his purpose, and that his attempt had this extent. 
‘} An indecent advance, or importunity, however revolting, 


'! would not constitute the offense. 


In what we have said, we do not wish to be understood 
as intimating any opinion on the probabilities or improb- 
abilities of the defendant’s guilt. That question is not 
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for our determination. We are simply declaring a rule, 
to be observed in another trial of this case. 

We deem it unnecessary to announce any opinion on 
the charges asked and refused, further than to say, if the 
attempt was in fact made, and had progressed far enough : 
to put Miss Ozley in terror, and render it necessary for 
her to save herself from the consummation of the attempt- 
ed outrage Ly flight, then the attempt was complete; and 
an after-abandonment by the defendant of his wicked 
purpose, if it had proceeded thus far, could not purge the 
crime. To bring the case within this principle, there 
must have been an intention, and an actual attempt to 
have carnal knowledge of her, by force and against her 
consent.—Lewis;v. The State, 30 Ala. 54. 

On the trial, the jury should be instructed to give due 
consideration to the manner of theslave—to the character 
of his pursuit, whether earnest and active, or dilatory— 
in determining whether he intended and attempted, 
within the rule above declared, to have carnal connection 
with Miss Ozley, by force, and against her consent. If 
the proot shows that Lewis voluntarily desisted from the 
pursuit, when the accomplishment of his imputed purpose 
was probably, or even possibly attainable, this is a cir- 
cumstance which should weigh much against the truth of 
the charge contained in theindictment. On the contrary, 
if he abandoned the pursuit, because he was unable to 
overtake Miss Ozley, or because he feared to proceed 
further, lest he should encounter other opposition, then 
the fact that he desisted should weigh nothing in his 
favor. 

[4.] In the case against Anthony, 29 Ala. 27, the 
indictment was framed under section 3311 of the Code. 
What we there said can shed no light on the sufficiency of 
this indictment, which rests on section 3307 of the Code. 
There is nothing said in that opinion, which, rightly con- 
strued, requires, even in a proceeding under section 3311, 
that the indictment shall express the degree or extent of 
action performed by the defendant, in‘the alleged attempt 
to poison. { The word attempt was there understood to 
express that degree and extent, with sufficient definiteness) 
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So, in this case, we hold that an indictment, under section 
3307 of the Code, need not aver how near to its full 
accomplishment the attempted rape had been carried. 
porting shown that a slave may be guilty of an attempt 
to commit a rape on a white female, without actually 
assaulting her, if we were to go further, and require that the 
indictment shall express the particular acts of which the 
attempt consists, we should greatly innovate on our pres- 
ent brief and simple forms of indictment, and introduce 
a particularity of averment and description, which would, 
in many cases, amount to a denial of justice.—See forms: 
_ of indictments, page 698 of the Code; also, § 3503. The 
4 indictment in this case is sufficient.—Rex v. Fuller, 1 Bos. 
& Pull. 180; Lawson v. State, 20 Ala. 65; Sterne v. State, 
ib. 43. 
The judgment of the circuit court is reversed, and the 
cause remanded. Let the prisoner remain in custody 
until discharged by due course of law. 





McDANIEL vs. THE STATE. 


[INDICTMENT FOR GAMING.] 


1, What constitutes public house, public place, or outhouse where people resort—A 
back-house, or privy, “ used by the pupils of the school of a country school 
house, and attached to the premises,” is not, during the period of vacation, 
while the main building is not used for the purposes of the school, either a 
public house, a public place, or an outhouse where people resort, within 
section 3243 of the Code. 


From the Circuit Court of Bibb. 
Tried before the Hon. Porter Kine. 


Tue indictment in this case charged*the prisoner and 
another, in several different counts, with playing “ata 
game with-eards, or dice, or some device oy substitute 

therefor,” at each one of the places specified iff the statute, 
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Tt was admitted on the trial,” as the bill of exceptions 
states, “that the defendant played a game of cards in 
said county, within twelve months before the finding of 
the indictment, in a back-house, commonly called a 
‘necessary,’ or ‘privy,’ which was attached to the premises, 
and was used by the pupils of the school of a country 
school-house, or academy; there being vacation in the 
school at the time of the playing, and the main building 
being then unused for the purposes of the school. The 
court charged the jury, that under the evidence, if they 
believed it, the defendant would be guilty; to which charge 
the defendant excepted.” 


Wm. R. Situ, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


R. W. WALKER, J.—The bill of exceptions is some- 
what obscure; but we do not understand from it that the 
back-house, in which the playing took place, was attached 
to, or under the same roof with the school-house. The 
statement that ‘it was attached to the premises,’ was, as 
we presume, designed to convey the idea, that it was sit- 
uated on the same lot, or within the same enclosure, with 
the school-house. Placing this construction on the bill of 
exceptions, we do not think that the back-house referred 
to was, at the time when the playing took place, either a 
public house, a public place, or an outhouse where people 
resort. It is obvious that it does not fall within any of the 
other prohibitions of section 3243 of the Code. 

Judgment reversed, and cause remanded. 
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CARWILE vs. THE STATE. 


[INDICTMENT FOR AFFRAY. ] 


1. Wht constitutes public place. —An enclosed lot, situated thirty yards distant 
from the street of a county town, but visible from the strect, isa public 
place within the common-law definition of an affray. 


From the Circuit Court of Autauga. 
Tried before the Hon. Porter Kine. 


Tue prisoner in this case, Zachariah Carwile, was in- 
dicted, jointly with one McGlawn, for an aftray ; but was 
tried separately, and pleaded not guilty. ‘On the trial, 
the State introduced a witness who testified, that within 
twelve months before the finding of the indictment, he 
saw the prisoner and one McGlawn in his horse-lot, which | 
was a private lot, and enclosed with a fence; that some 
one had hold of the prisoner, and McGlawn was walking 
towards him, with a drawn knife in his hand, saying some- 
thing which he (witness) could not recollect ; that he (wit- 
ness)seized hold of McGlawn,and was persuading him to be 
quiet, when, observing McGlawn raise his knife, he looked 
round, and saw the prisoner loose frorn the man who had 
hold of him, and witha brick in his hand; that the 
prisoner told McGlawn to put up his knife, but McGlawn 
refused to do it,—the parties then being within two yards 
of each other; that the prisoner threw the brick at Me- 
Glawn, and struck him on the head, and McGlawn then — 
cut him with the knife; that the fight took place in King- 
ston, in said county; and that the place where it occurred 

yas about ninety feet from the street, and could have 
been seen from the street. There was no evidence that 
any person was in the street at the time, or that any one 
was looking on or saw the fight from the street ; but there 
were four or five persons in the lot at the time. This 
being all the evidence in the case, the court charged the 
jury, that if they believed the evidence, the place where 
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the fight oceurre ed was a public place within the meaning 
of the law. The prisoner excepted to this charge, and 
then asked the court to instruct the jury, that if the 
fighting was done in a private lot, enclosed by a fence, 
ninety feet from any street, then this was not a publie 
place within the meaning of the law, even if the spot 
could be seen from a public street,—there being no evi- 
dence that any person did see it from the street. The 
court refused to give this charge, and the prisoner ex- 
cepted.” 


Wm. L. Yancey, for the —— cited 1 Russell on 
Crimes, 270; Taylor v. The State, 22 Ala. 15; Bythwood 
v. The State, 20 Ala. 47; Coleman v. The State, § 20 Ala. 
51. 

M. A. Batpwin, Attorney-General, contra. 


A. J. WALKER, C. J.—The single question of this 
case is, whether a place within an enclosed lot, ninety 
feet from a street in the town of Kingston, in Autauga 
county, and which could be seen from the street, is a pub- 
lic place, according to the import of the phrase in the 
common-law definition of an affray. We judicially know 
that Kingston is the county-seat of Autauga county. The 
streets of a town are dedicated to the publie use; the 
public have a right to pass over them, and they are high- 
ways, (Case of the Road from Fitzwater street, 48. & R. 
106 ;) and in some forms of indictments for affrays, a 
street is designated as the place where the offense was 
committed. —Lewis’ U.S. Crim. Law, 675 ; State v. Sum- 
ner, 5 Strob. 58. The streets of Risso are, therefore, 
prima facie, public places. They are public, because of 
the purpose to which they are devoted, and of the com- 
mon right which all persons have to use them. 

The street being; per se, public, a place ninety feet from 
the street, and at the time visible from it, must, we think, 
be also public. At the distance of ninety feet, in the 
absence of any intervening obstacle, the tumult of the 
fight could be heard, and its exciting scenes wituessed; 
and persons passing by would be within reach of missiles 
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thrown by the combatants. The distinguishing charac- 
teristic of an affray is the terror to the people actually 
resulting, or presumed to result, from the fighting in a 
public place.—2 Bishop on C. L. $18; 2 Russell on Cr. 
291; State v. Sumner, supra. <A fight at a place so near 
a public street, and so cireumstanced in reference to it, 
as was the place in this case, is attended by this distin- 
guishing characteristic of an affray, and is so attended by 
reason of its proximity and relation to a place per se pub- 
lic. From a fight at such a place there may be peril toa 
person passing along the public street, and also a view 
and a hearing of all that is alarming and exciting. One 
upou the public street is thereby subjected to a terror, 
identical in its cause and its character with that which 
would have been produced by a fight in the street. What 
difference can it make, so far as the terror to the public 
is concerned, whether the fight actually occurs in the 
street, or hard by the’ street, and within full view of it? 
The distinguishing element of terror to the people is as 
much present in the latter, as in the former case. 

It must be admitted, that there was no actual terror, if, 
pending the conflict, no persons were on the street. But 
the same thing would be true, if the fight had been in the 
street. It is not so much the terror actually produced, 
as the liability of fighting in a public place to produce it, 
which the law regards. Terror to the people is presumed 
from the fighting in a public place—State v. Sumner, 
supra. 

If a fight should occur within six feet of a public place, 
and within unobstructed view of it, it would have the 
same effect upon the persons at the public place, as if it 
had occurred upon the very spot which is per se public. 
All would pronounce such a fight an affray, if the other 
constituents of the offense existed. It can make no dif- 
ference, save in the slight modification of the degree of 
the effect, that the distance is increased to ninety feet. 
There is, in such a case, a result in reference to the public 
upon the street precisely the same as if the fight had been 
in the street. We conclude, therefore, that there is an ob- 
vious propriety in putting a place so near the street, and 
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so situated in reference to it, in the same category with 
the street itself, so far as this inquiry is concerned. By 
doing so, we avoid the absurd conclusion, that persons at 
a public place, and desiring to fight, can evade the law of 
affrays, by stepping a few feet from the public place, 
although the same effect may be produced as if the fight- 
ing had occured at the public place. 
Judgment affimed. 





McLEOD vs. THE STATE. 


[INDICTMENT FOR LIVING IN ADULTERY. J 


1. Form of indictment.—In an indictment against two persons for living in 
adultery, (Code, § 3231,) it is not necessary that the sex of the respective 
parties should be averred. 

. Relevancy of evidence showing acts of familiarity prior to time covered by indict- 
ment.— Although a conviction cannot be had under an indictment for living 
in adultery, on proof of acts which occurred more than twelve months 
before the finding of the indictment; yet evidence of such acts is admissi- 
ble for the prosecution, in corroboration of other evidence tending to show 
an adulterous intercourse between the parties within the period covered by 
the indictment. 

. Form of judgment on confession.—Where two persons are jointly indicted, 
tried and convicted, and their common surety confesses judgment on the 
conviction, a separate judgment should be rendered against each, with his 
surety, for the amount of the fine and costs. 

4. Judgment corrected and affirmed.—An error in the form of a judgment, which 
may be corrected by the record, will be considered a mere clerical mis- 
prision, and amended in the appellate court without aremandment of the 
cause. 


is) 


i) 


From the Circuit Court of Barbour. 
Tried before the Hon. S. D. Hate. 


Tue indictment in this case*charged, “that Daniel 
McLeod and Delany Waters, alias Lany Waters, did live 
together in a state of adultery or fornication.” The pris- 
«ners éach demurred to the indictment, because it failed 
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to aver the sex of the parties ; and, their demurrers being 
overruled, were jointly tried on issue joined on the plea 
of not guilty. ‘On the trial, the State examined one 
Brewer as a witness, who testified, that within twelve 
months before the finding of the indictment, and in said 
county, he saw said Daniel McLeod and Delany Waters 
in bed together, and in the act of illicit intercourse 
together, at the house of said McLeod; that the bed in 
which they were lying was within a few feet of the bed 
in which said McLeod’s wife was lying at the time, and 
in the same room in which said McLeod’s children were 
sleeping; that he was employed by said McLeod to work, 
and slept in an adjoining room; that he peeped through 
a crack in the partition between the two rooms, and thus 
saw the act of illicit intercourse between the said parties, 
and saw them thus engaged more than once during the 
night. It was proved, also, that said Delany Waters lived 
in the house of said McLeod and his family at the time 
of said alleged illicit intercourse, and for some years be- 
fore and after that time; that she worked in the field 
regularly, and performed various kinds of labor in the 
field and about the house for a livelihood, and had no 
other means of support. Said Brewer further testified, 
that he had a difficulty and a fight with said McLeod 
shortly after the time when said alleged acts of illicit in- 
tercourse took place, and was unfriendly with him. No 
other witness testified to any act of illicit intercourse or 
improper familiarity within twelve months before the 
finding of the indictment, or to any act or circumstance 
occurring within that period, which tended to establish 
the guilt of the defendants ; but one Kilpatrick, a witness 
for the State, testified to acts of familiarity between the 
defendants prior to said twelve months; and the State 
also examined one Williams as a witness, for the purpose 
of proving such prior acts of familiarity, and for no other 
purpose. The defendants objected to the testimony of 
each of these witnesses; but the court overruled their 
objections, and they excepted. This being all the evidence 
in the ease, the defendants asked the court to instruct the 
jury, ‘that they could only look to the testimony of the 
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witnesses Kilpatrick aud Williams to explain circumstan- 
ces which were well proved, but of doubtful signification, 
and not to sustain the credibility of the witness Brewer ;’ 
which charge the court refused to give, and the defendants 
excepted.” 

The prisoners moved in arrest of judgment, after con- 
viction, on account of the alleged insufficiency of the in- 
dictment in failing to aver the sex of either one of them ; 
but the court overruled their motion, and rendered judg- 
ment against them as follows: ‘ Thereupon the defend- 
ants each come into open court, and bring with them 
Whittield Clark, who confesses judgment for both fines 
and costs. It is therefore considered by the court, tliat 
the defendants are guilty of adultery, and that the State 
of Alabama, for the use of Barbour county, recover of 
each of said defendants and Whitfield Clark both of said 
fines so assessed, and also the costs of this. prosecution, 
for which execution may issue.”’ 


J. Burorp, and E. C. Buttock, for the prisoners. 
M. A. Batpwin, Attorney-General, contra. 


STONE, J.—In the case of The Statev, Glaze, 9 Ala. 
283, the indictment charged, “that Thomas Glaze and 
Cynthia Gage, * * did live together in adultery.” The 
indictment was held sufficient by thiscourt. The statute 
under which the conviction in the case of Glaze was had, 
is ia substance re-enacted in the Code.—Ciay’s Dig. 431, 
§ 6; Code, § 3231. This re-enactment of the staiute 
must be regarded as a legislative adoption of the coustruc- 
tion placed on it.—Anthony v. The State, 29 Ala. 27. 
The indictment in the case of Glaze not averring the sex 
of the defendants, the present indictment must be held 
suflicient.—Llinton’s case, 6 Ala. 864; Lawson’s case, 
20 Ala. 65. 

[2.] The testimony of the witnesses Kilpatrick and 
Williams, who proved acts of familiarity dating anterior 
to the time covered by the indictment, was not improper, 
Nor did the court err in refusing to give the charge asked 
by the defendants on this testimony. While it is conceded, 
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that a conviction cannot be had for an adulterous inter- 
course, which took place more than twelve months before 
the commencement of the prosecution; still, testimony 
tending to establish such intercourse is admissible, in 
corroboration of the other evidence, which tended to show 
a living together in adultery within the twelve months. 
Such testimony, when adduced, tends to strengthen the 
evidence of the act specifically charged, and is not confined 
in its operation, as the charge asked supposes. 

In the case of the Commonwealth v. Meriam, 14 Pick. 
518, such testimony was received, in support of another 
witness, whose credibility had been somewhat attacked. 
See, also, Lawson v. The State, 20 Ala. 65; State v. Wal- 
lace, 9 N. H. 515. 

[3.] In entering up the confessed judgment, the court 
committed an error. Whitfield Clark confessed a judg- 
ment, as the surety of each defendant, for each fine, and 
costs. The fines were assessed separately, and the record 
furnishes no authority for fastening the liability of one 
of the defendants on the other. Clark is the surety of 
both; but they, the defendants, do not appear to be sure- 
ties for each other. The judgments should have been 
separate; that is, against Daniel McLeod and Whitfield 
Clark, his surety, for one hundred dollars, and costs; and 
against Delany Waters and Whitfield Clark, her surety, 
for the other fine of one hundred dollars, and costs. 

[4.] The judgment of the circuit court is reversed, 
and here rendered in accordance with this opinion.—Pike 
v. Bright, 29 Ala. 832; Witherington v. Brantley, 18 Ala. 
197; Drane v. King, 21 Ala. 556; Savage v. Walshe, 
26 Ala. 619. ; 

Reversed and rendered, at the costs of the appellant. 
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AIKIN vs. THE STATE. 
[INDICTMENT FOR MURDER.] 


1. Change of venue.—The statute (Code, § 3610) authorizes a change of venue, 

in a criminal case, but once. 

Objections to venire.—It is not a valid objection to a venire, that it states only 
the initial letters,instead of the full christian names of several of the jurors, 
when it is not shown that the prisoner was in any way deceived or misled 
by the list furnished him, or that said jurors were not as well known by 
their initials as by their full christian names ; nor will the venire be quashed, 
on the prisoner’s application, on the ground that it does not state that the 
jurors ‘‘ were summoned to try his case,’’ when it appears that it was en- 
titled ‘a list of the jury summoned for A,” (stating the prisoner's sur- 
name,) and that the sheriff read the list over to him, and at the same time 
tuld him that it was alist of the jury summoned to try his case for the 
homicide with which he was charged. 

8. Relevancy of evidence showing prisoner’s proximity to pluce of homicide—A letter 
having been found, on the day on which the homicide was committed, near 
the door of the house in which the deceased was killed, which purported to 
have been sent by the prisoner, and which was proved to have never been 
delivered to the person to whom it was addrcssed,—the State may prove, 
by the person who found the letter, that he showed it to the prisoner, and 
asked if he knew anything about it; that the prisoner, who could neither 
read nor write, at first denied all knowledge of it, but, on being questioned 
a second time, said “ thatit looked like a note that was handed to him by 
L. P. to carry to his brother, I. P.,” (mentioning the names of the person 
by whom the letter was written, and the persoa to whom it was addressed.) 

4. Admissibility of confessions.—The prisoner’s confessions, when shown to have 
been “ freely and voluntarily made,” are competent evidence against him. 

5. Sufficiency of indiclment.—Held, on the authority of Noles’ case, 24 Ala. 672, 
that an indictment for murder, in the form prescribed by the Code, (p. 698,) 
was sufficiently certain and definite, and was not violative of any constita- 
tional provision. 

6. Abstract charge-—A charge which is based, partly or entircly, on a state of 
facts of which there does not appear to bave been any evidence, is abstract, 
and should be refused for that reason. 


to 


From the Circuit Court of Autauga. 
Tried before the Hon. Porter Kina. 


THE prisoner in this case, James Aikin, was indicted 
in the circuit court of Lowndes county, at its fall term, 
1858, for the murder of one Michael Hibbets. The in- 
dictment was in the form prescribed by the Code, and 
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contained two counts ; the first charging that the prisoner 
“unlawfully, and with malice aforethought, killed Michael 
Hibbets, by striking him with a stick ;” and the second, 
that the prisoner “unlawfully, and with malice afore- 
thought, killed Michael Hibbets, by cutting him with a 
knife.”” The venue was changed, on the prisoner’s appli- 
eation, to Autauga county, where the trial was had at the 
fal] term, 1859. Before the trial commenced, the prisoner 
again asked for a change of venue, “on the ground that 
there was such an array of prejudice and public opinion 
against him in Autaaga county, that it was impossible 
for him to have a fair and impartial trial, such as the con- 
stitution guaranties to every man.” The court overruled 
the application, and the prisoner excepted. 

“The prisoner then moved to quash the venire sum- 
moned for him, on the ground that it did not set out the 
christian names in full, but only-the initials of twenty- 
three of said venire ; and that it did not state that they 
were summoned to try his case, but that they were ‘sum- 
moned for Aikin.’ On this motion, the State proved to 
the court, by the sheriff of the county, that when he 
served a list of the jury on the prisoner, he told him that 
it was a list of the jury summoned to try his case for the 
murder of Hibbets at the present term of the court, and 
at the same time read over the list to him.” The venire, 
as copied into the bill of exceptions, was entitled, “A 
list of the jury summoned for Aikin.” The court over- 
ruled the motion, and the prisoner excepted. 

“Tn the progress of the trial, the State offered to prove, 
by one James D. McCall, that he found a note, or letter, 
on the day of the murder of Hibbets, near the premises 
of said Hibbets, and near the door of the house in which 
he was murdered; that he showed said note to the pris- 
oner, and asked whether he knew anything about it; that 
the prisonerat first denied all knowledge of it, but, on be- 
ing asked a second time, replied, that it looked like a note 
that was handed to him by one Lowndes Prewitt to carry 
to his brother, Iverson Prewitt, at Newport. It was shown, 
also, that the prisoner could neither read nor write ; that 
Lowndes Prewitt, the writer of the note, then lived in 
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Hayneville; that I. A. Prewitt, to whom it was addressed, 
lived at Newport; that the note was in the hand-writing 
of said Lowndes Prewitt, who now lives in Texas; that 
the note was addressed on the back, ‘I. A. Prewitt, 
politeness of Mr. Aikin ;’ and that when the prisoner 
was asked if he knew anything of said note, it was shown 
to him, and he looked at it before replying as above 
stated. The note was dated on the day when the prisoner 
was shown to have been in Hayneville, and when he left 
Hayneville to go to the neighborhood of Hibbet’s resi- 
dence, which was the day before Hibbets was murdered ; 
and it was proved by said I. A. Prewitt, to whom the 
note was addressed, that said note was never delivered to 
him by the prisoner, nor by any one else before it was 
found as above stated. The prisoner objected to the ad- 
mission of what he said about the note, because it was 
not sufficiently identified as the note which Lowndes 
- Prewitt had handed to him. The court overruled the 
objection, ard the prisoner excepted. 

“The prosecution offered to prove, by Fred. Tyler, a 
policeman of the city of Montgomery, that he arrested 
the prisoner at midnight; that the prisoner was asleep 
when he arrested him; that he took the prisoner by the 
arm, and told him he was his prisoner; that the prisoner 
raised up on his bed, but he told him he would kill him 
if he moved ; that the prisoner said he would lie still, and 
he (witness) then tied his hands; aud that this was all 
that was said between them up to the time of the trial. 
The witaess was thea asked to state the prisoner’s d¢cla- 
rations ; to which the prisoner objected, on the ground 
that, before his declarations or confessions could be re- 
ceived, it must be shown that they were voluntarily made. 
The declarations made by the prisoner to said Tyler, 
which the court allowed to go to the jury, were proved 
to have been freely and voluntarily made, and were not 
- made under the influence of any fear, threats, or promises 
whatever. The court overruled the objection, and the 
prisoner excepted. 

‘“‘ The State offered to prove, by one Dr. Bannister, con- 
fessions made by the prisoner while in jail in Lowndes 








402 ALABAMA. 
Aikin v. The State. 








county. The prisoner offered evidence showing that said 
Bannister was at Lowndesboro on the day when the pris- 
oner was brought there, after his arrest in Montgomery 
county; that there was a mob raised to execute him, and 
said Bannister was there ; that one Hiram McLemore took 
avery active part in the proceedings of the mob, and 
conversed with the prisoner, but did not hear the con- 
versation (?) One Hartwell also testified, that he was in 
Lowndesboro on the day when the prisoner was brought 
there; that said McLemore took the prisoner, or went 
with him, to the back-yard of a stable in Lowndesboro, 
and had a conversation with him; that said McLemore 
took an active part in the proceedings of the mob, and 
that fact was known to the prisoner. The prisoner further 
proved, that said McLemore went to the jail of Lowndes 
county in company with said Bannister, on or about the 
Ist September, 1858; that the prisoner knew McLemore, 
and saw him at the jail in which he was confined on that 
day. The prisoner then moved to exclude from the jury 
the statements made by him to said Bannister, on the 
ground that they were not made voluntarily, because of 
the continuance of the fear that was excited by the mob 
at Lowndesboro, which was revived when McLemore, 
whom he knew as one of said mob, [came to the jail.] 
There was no evidence that the prisoner was under fear 
of the Lowndesboro mob, or of any other mob or person, 
while he was in the jail at Hayneville, or while he was 
confessing to said Bannister. It was in evidence before 
the confession was proved, and after, that the confession 
to said Bannister was freely and voluntarily made, and at 
the instance of the prisoner himself; that said McLemore 
was not present at the time of the confession; and that 
said Bannister, at the meeting of the Lowndesboro mob, 
voted against hanging the prisoner without law, and was 
in favor of letting the law take its course with regard to 
him. The court overruled the motion, and the prisoner 
excepted. 

‘** The prisoner proved by said Bannister, that while he 
was in the jail with him, and after he had made the state- 
ments testified to by said Bannister, he asked Bannister, 
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whether or not he was a lawyer; that Bannister stated 
that he was not, and then asked him where the balance 
of the money was; and that he made no reply, and made 
no other statements in reference to it. It was shown that 
Bannister was not an attorney-at-law, and made no pre- 
tense of acting as such for the prisoner at the time said con- 
fessions were made to him; that said confessions were not 
made under any impression or understanding on the part 
of the prisoner that Bannister was his attorney or counsel 
that the prisoner was in an iron cage at the time, and, 
before making said confessions, requested Bannister to 
draw up his chair near to him, and then voluntarily con- 
fessed as aforesaid. The prisoner moved to exclude said 
statements or confessions from the jury, on the ground 
that they were made to said Bannister as an attorney. 
The court overruled the motion, and the prisoner ex- 
cepted. 

“The prisoner asked the court to instruct the jury, that 
they could not find him guilty of murder under the in- 
dictment on which he was tried, on the ground that said 
indictment was framed under the Code of Alabama, and 
that the act is unconstitutional; and on the further ground, 
that precedents should be followed unless flatly absurd or 
unjust, and that a precedent taking from the prisoner the 
right to be tried under a common-law indictment is ab- 
surd and unjust; and on the further ground, that the State 
constitution provides, that no man shall be tried for felony 
or otherwise infamous offense, unless by indictment or 
presentment by a grand jury, and that the indictment 
there referred to was a common-law indictment. The 
court refused this charge, and the prisoner excepted. 

“The prisoner further asked the court to instruct the 
jury, that if they believed from the evidence that, from 
appearances in the house of the deceased, there was a dif- 
ficulty between him and the prisoner, and that the diffi- 
culty originated about an account, and that the deceased 
was killed in said difficulty, then they could not find him 
guilty of murder. The court refused to give this charge, 
and the prisoner excepted.” 
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Wircuer & Kuisrur, for the prisoner. 
M. A. Batpwin, Attorney-iteneral, conira. 


R. W. WALKER, J.—1. In refusing to change the 
venue from Autauga county, the court simply followed 
the express direction of the Code,which provides that “t he 
trial can be removed but once.”—Code, § 3610. 

2. The prisoner moved to quash the venire on two 
grounds: first,that it “did not set out the christian names 
in full, but only the initials, of twenty-three of said venire;’’ 
and second, because the venire “did not state that they 
were summoned to try his case, but that they were sum- 
moned for Atkin.” 

In reference to the first objection, it is plain, we think. 
that no greater certainty should be required in setting out 
the names of jurors summoned for the trial of a capital 
case, than is necessary in alleging the name of the accused 
in an indictment. Whether the same degree of certainty 
would be indispensable in both cases, we need not inquire. 
In regard to indictments the rule is well settled, that it is 
suflicient to describe the defendant by the name by which 
he is generally known. Hence, if a person is in the habit 
of using initials for his christian name, and is indicted by 
such initials instead of his full christian name, the indict- 
ment is, in this respect, sufficient.— Wharton, § § 237, 240, 
251, 255-7; State v. Anderson, 3 Richardson, 172. 

It was not shown, oralle eged even, that the twenty-three 
jurers, whose initials simply are given, were not known 
by those initials; but the objection is, that the “christian 
nam. s in fall ave not given.” For aught that appears in 
this record,these tw enty- -three jurors may be as welll known 
by i a letters prenxed to their surnames in the venire, as 
by their full christian names. It was not pretended that 
the defendant had been in any way deceived or misled by 
the list which was furnished him. In the absence of any 
showing that such was the case, and of any proof that the 
jurors were not generally known by the names as given 
in the list, it is obvious that the mere failure to insert in 
the panel “ their christian names in full” is not sufficient 
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ground for quashing the vewre.—See State v. Anderson, 
3 Rich. 172; Bill v. The State, 29 Ala. 88. 

The bill of exceptions shows that, when the sheriff 
served the list upon the prisoner, he told the latter that it 
was “a list of the jury summoned to try his case for the 
murder of Hibbetsat the present term of the court, and 
that he read said list over to the prisoner at the same 
time.” This is a complete answer, if indeed any was 
needed, to the second objection made to the venire. 

3. The conversation between the prisoner and McCall, 
in relation to the note found by McCall, was legal evi- 
dence. It tended to show that the defendant had been 
near the locality of the murder, about the time it was 
committed. The weight of the evidence was a question 
for the jury. 

4, The bill of exceptions expressly states, that the con- 
fessions of the prisoner to Tyler and Bannister were 
“freely and voluntarily made.” We see no shadow of 
legal objection to their admission as evidence. 

5. The sufliciency of the indictment is expressly ad- 
judged in Noles v. The State, 24 Ala. 672. Hence, the 
first charge asked was properly refused. 

6. The second charge asked was based in part, if not 
altogether, on a state of facts of which there does not 
appear to have been any evidence whatever. It was, 
therefore, abstract, and there was no error in refusing it. 
Garrett v. Malone, 24 Ala. 876; Morris v. The State, 
25 Ala. 57. 

The judgment of the court below must be affirmed, 
and the sentence of the law must be executed, as ordered 
in the judgment of the circuit court. 
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BARRETT vs. THE STATE. 


[INDICTMENT FOR MURDER. ] 


1. Discharge of jury without prisoner’s consent.—Although it is the safer and 
more prudent practice, unless some great and overruling necessity requires 
a different course, that the circuit court should continue its session until 
the end of the term prescribed by law, before discharging a jury charged 
with a criminal case, and entering a mistrial; yet, if the other business of 
the court has been disposed of, and the jury have considered of their ver- 
dict so long as to indicate the absence of all probability that they will 
agree, the court may discharge them, and enter a mistrial; and in deter- 
mining the question whetber they have considered their verdict for,such a 
reasonable time as would authorize their discharge, something must be 
left to the judgment and discretion of the presiding judge. 


From the Circuit Court of Shelby. 
Tried before the Hon. Joun E. Moone. 


THE prisoner in this case, Walter Barrett, was indicted 
in the circuit court of Bibb county, at its fall term, 1854, 
for the murder of Jesse Langford. At the March term, 
1856, the case was removed on the prisoner’s application, 
to Shelby county, where he was finally tried at the Sep- 
tember term, 1859, and convicted. The proceedings had 
on the trial are thus stated in the bill of exceptions: 

‘* When this case was called for trial, on Wednesday of 
the second week of the term, and the prosecuting attor- 
ney had announced the State ready for trial, the prisoner 
moved the court that he be discharged and go hence, 
without being required further to answer the indictment 
pending against him. On this motion, the following 
facts appeared in evidence before the court: The last 
spring term of this court, 1859, commenced its session on 
Monday, the 14th March, and was limited by law to two 
weeks. Wednesday of the second week, being the 23d 
day of March, was set for the prisoner’s trial under the 
indictment which he is now required to answer; and he 
was then and there put on his trial under said indictment, 
before a jury of twelve good and lawful men, duly elected, 
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empanneled, and sworn. Many witnesses were there- 
upon examined betore the court and jury on the part of 
the State, and many others were examined on the part of 
the prisoner to sustain his plea of not guilty. The trial 
of said case continued through the 23d and 24th days of 
March, and the arguments of counsel were not closed 
until after dark on Thursday night. The jury were then 
charged by the court on the law of the case, and retired 
to consider of their verdict about 10 o’clock at night. 
On the morning of the 25th, the jury several times came 
before the court for further instructions, which were given 
to them; and they then stood, nine for acquitting the 
prisoner, and three for convicting him of mauslaughter. 
After further instructions were given to them by the 
court, in the forenoon of the 24th, one of the three 
changed his position, making ten for acquittal, against two 
for conviction as aforesaid ; but he went back in the even- 
ing, and the jury then stood as before. One of the 
jurors was asked by the prisoner, in support of his motion 
for a discharge, whether or not there was any likelihood 
of an agreement on the part of the jury; and his reply 
was, that there was none whatever in his opinion. On 
Wednesday, the 23d March, when the parties in said case 
announced themselves ready for trial, the attorneys in 
attendance on the court agreed, that all civil cases, stand- 
ing for trial at that term of the court, should be coutin- 
ued by consent, unless some case should be taken up and 
disposed of by agreement; and this agreement was an- 
nounced bythe court. In the forenoon of the 25th, while 
the jury were considering of their verdict, several civil 
cases were tried and disposed of ; and there was no prop- 
osition, by either parties or counsel, to take up any other 
case. On said 25th March, the presiding judge of said 
court was anxious that said term should be closed, in 
order that he might visit his family at his residence in 
Jefferson county, before going to Tuskaloosa to hold 
court, and also that he might procure some papers which 
he desired to attend to; and he so expressed himself on 
that day to several persons in Columbiana. About 3 
o’clock in the afternoon of said 25th March, the jury came 
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into court, and announced to the court that they ha’! not 
agreed on a verdict in said case, and did not think they 
ever could agree. One of the prisoner’s counsel then and 
there insisted in his behalf, that the jury should continue 
their deliberations, and should not be discharged. The 
court, however, about the hour of 3 p. m., did discharge 
said jury, who thereupon dispersed, and closed said term 
of the court, and ordered said case to stand for trial at 
the next term of the court. The presiding judge was in 
good health at the time said term of the court was thus 
closed, and had his horse und buggy standing ready at the 
court-house, and started off in his buggy immediately 
after the adjournment, declaring his purpose to go to his 
residence; and on the next morning he was at Elyton. 
At the time said jury were thus discharged by the court, 
the criminal docket had been disposed of, the last of the 
cases having been disposed of a few minutes before said 
jury were discharged. It was shown that the distance 
from the court-house of Shelby county to Elyton was 
thirty-six miles, and from Elyton to Tuskaloosa was fifty- 
six miles; also, that the distance from the court-house of 
Shelby county to Tuskaloosa was sixty-three miles, and 
that this distance could be traveled in a day and a half 
by private conveyance, or in less time by taking the rail- 
road a part of the way.” 

On the part of the State, the minute entry made in the 
case at the said March term was read in evidence to the 
court, which was in the following words : 

“ The State of Alabama This day, March 238d, 1859, 
vs. Aturder) boame J. W. McRae, appointed 

Walter Barrett. by the court to prosecute in 
the absence of the solicitor, L. V. B. Martin; and came 
also the defendant, Walter Barrett, in his own proper 
person, charged by indictment for the murder of Jesse 
Langford ; and the said defendant, having been arraigned, 
pleaded not guilty to the said indictment. Thereupon 
came a jury of good and lawful men, to-wit, William TH. 
Moore and eleven others, who were empanneled, sworn 
and charged well and truly to try the issue so joined, aud 
a true verdict to render according to the evidence. And 
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now on this day, the 25th March, 1859, came into court 
the jury aforesaid, and say, that they have fully considered 
all and singular the premises, and that they are wholly 
unable to agree on the verdict they should render; and 
it appearing that all the business before this court has 
been disposed of, and that a reasonable time has been 
allowed the jury to consider and determine as to their 
verdict, and that they cannot agree, and that it is now 
absolutely necessary that the court should be adjourned, 
in order to enable the presiding judge to reach Tuska- 
loosa in time to open the court in that county as required 
by law, and that the term of this court is now closed and 
at an end,—it is therefore considered, that the said jury 
be discharged, and that this case be continued and stand 
for trial at the next term of this court.” 

‘‘ When this record was offered in evidence, the pris- 
oner made separate objections to each of the following 
portions thereof, to-wit: Ist, ‘and say that they have 
fully considered all and singular the premises ;’ 2d, ‘and 
that they are wholly unable to agree on the verdict they 
should render ;’ 3d, ‘and it appearing that all the business 
before this court has been disposed of;’ 4th, ‘and that a 
reasonable time has been allowed to the jury to consider 
and determine as to their verdict ;’ 5th, ‘and that they 
cannot agree, and that it is now absolutely necessary that 
the court should be adjourned ;’ 6th, ‘and that the term 
of this court is now closed and at an end’—on the grounds, 
that these portions of said record were in no wise binding 
upon him, that they were ez-parte, and wholly inadmis- 
sible and illegal as evidence against him. The court 
overruled each of said objections, and allowed the whole 
of said entry to be read as evidence to the court; and the 
prisoner excepted. The above being the substance of all 
the evidence introduced before the court, the court over- 
ruled the prisoner’s motion to be discharged, and ruled 
that he should be again put on his trial under said indict- 
ment; to which rulings and decisions of the court the 
prisoner excepted.” 

The prisoner then filed the following pleas: 

“ And now at this day comes the defendant, in his own 
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proper person, and pleading in short by consent, says, 
that at the last term of this court, he was charged upon 
this identical indictment, for the identical offense charged 
therein, and for which he is now put on his trial; that for 
his plea to said indictment he said that he was not guilty, 
and issue was thereupon joined by the State of Alabama, 
and said cause was put to a jury of twelve good and law- 
ful men, duly elected, empanneled and sworn to try the 
issue so joined as aforesaid; that John W. McRae, acting 
solicitor for the State, introduced and examined many 
witnesses before the court and jury to prove the issue on 
the part of the State of Alabama, and the defendant also 
introduced and examined many witnesses to sustain the 
issue on his part; that after said case had been put to 
said jury, and after all the evidence in behalf of the State 
and of the defendant had been introduced before the court 
and jury, and after the court had given its charge to the 
jury, and after the case had been argued by counsel before 
the court and jury, the circuit court of said county, at and 
during said last term thereof, without the consent of this 
defendant, and against his‘objection, and without any 
legal necessity therefor, discharged the said jury from the 
further consideration of said case; all of which this 
defendant is ready to verify,” &c. 

“ And for further plea in this behalf, said defendant, 
pleading in short by consent, by leave of the court, says, 
that at the last term of this court, he was charged upon 
this identical indictment, for the identical offense therein 
charged, and for which he is now put on his trial; that 
for his plea to said indictment he said that he was not 
guilty, and issue was thereupon joined by the State of 
Alabama, and said case was put to a jury of twelve good 
and lawful men, duly elected, empanneled and sworn to - 
try the issue so joined; that John W. McRae, the solicitor 
who prosecuted said case on the part of the State, intro- 
duced and examined many witnesses before the court and 
jury to prove the issue on the part of the State of Ala- 
bama, and the defendant also introduced and examined 
many witnesses to sustain said issue on his part; that 
after said case had been put to said jury, and after said 
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witnesses had been examined, and after said case had 
been argued on its merits by counsel, and after the court 
liad charged the jury in reference to the law thereof, the 
said circuit court, on (to-wit) the forenoon of Friday of 
the second week of said term, without the consent of said 
defendant, and without any legal necessity therefor, dis- 
charged the jury from the further consideration of said 
ase; all of which this defendant is ready to verify,” &e. 

The State having joined issue on these pleas, ‘in short 
by consent, and set forth the record, with leave to show 
any special matter in evidence;” and a jury having been 
empanneled to try the case, the facts above stated, which 
had been adduced before the court on the motion to dis- 
charge the prisoner, were again proved before the jury; 
the prisoner again made the same objections; the court 
ruled as before, and the prisoner reserved exceptions to 
its several rulings. ‘The above being all the evidence 
in the case, the court charged the jury, that if they 
believed the evidence, they must find the issues joined 


on said pleas in favor of the State; to which charge the 


défendant excepted.” 

On the record filed in this court, (as in other criminal 
cases where bills of exceptions are reserved during the 
trial,) the prisoner also submits a motion for a mandamus, 
or such other remedial writ as may be necessary and 
proper to obtain his discharge. 


I. W. Garrott, and Jno. T. Morgan, for the prisoner. 
1. The constitution provides, that the right of trial by 
jury shall remain inviolate, and that an accused person 
shall not be twice put in jeopardy for the same offense. 
It is a consequence of these plain constitutional provis- 
ions, that the unauthorized discharge of a jury, to whon 
a criminal case has been submitted, is equivalent to an 
acquittal, and entitles the prisoner to his discharge. The 
discharge of the jury in this case, whether tested by the 
recitals of the minute entry, or by the facts proved on 
the motion for a discharge, was not authorized by law. 
All the business before the court was not disposed of, so 
long as one criminal case was ‘under consideration by a 
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jury. It could not be asserted that the jury had been 
allowed a reasonable time to deliberate, or that they 
could not agree, until the expiration of the full term 
allowed by law for the holding of the court. If it was 
necessary that the court should be adjourned, “in order 
to enable the presiding judge to reach Tuskaloosa in time 
to open the court of that county as required by law,” that 
necessity—in other words, the interests and convenience 
of the suitors on the civil docket in Tuskaloosa—did not 
authorize a sacrifice of the prisoner’s constitutional rights, 
where his life and liberty were at stake. The facts proved 
by the prisoner make out a much stronger ease in his 
favor, and show that the jury were discharged when they 
had been in consultation only about seventeen hours, and 
when thirty-one hours of the term fixed by law still 
remained; that the probabilities were all in favor of a 
verdict of acquittal ; and that the supposed necessity for 
the adjournment of the court was only the private con- 
venience of the presiding judge. That the discharge of 
the jury, under such circumstances, was unauthorized, is 
conclusively shown by the following authorities: Ned v. 4 
The State, 7 Porter, 187; Mounts v. The State, 14 Ohio, i 
275; Mahala v. The State, 10 Yerger, 255; Spiers’ case, 
1 Dev. Law, 491; Ephraim’s case, 2 Dev. Law, 162; Com- 
monwealth v. Cook, 6 Serg. & R. 577; McCauley v. The 
State, 26 Ala. 135; 7 Blackf. 186. Battle’s case, 7 Ala. 
259, is in conflict with these cases, and is violative of the 
constitutional provisions on which they rest. 

2. The recitals of the record, to which the prisoner 
objected in the court below, ought not to have been 
received as evidence against him. They had nothing to 
do with the issues joined between him and the State, and, 
as to him, are coram non judice. The recitals of a court, 
to which the prisoner was no party, and over which he 
had no control, cannot be received to deprive him of his 





constitutional rights. 

8. The question whether the discharge of a jury is 
authorized by any legal necessity, cannot be prejudged 
by the presiding judge, so as to prevent subsequent inves- 
tigation. He may place on record the facts on which his 
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action is predicated ; but the question whether they are, 
in law, sufficient to constitute a case of necessity, justify- 
ing his action, is a legal question which is not concluded 
by his decision.—McCauley v. The State, 26 Ala. 135; 
Ex parte Croom & May, 19 Ala. 





M. A. Batpwin, Attorney-General, contra.—1. The jury 
being unable to agree ona verdict after a reasonable time 
had been allowed for their deliberations, and the other 
business before the court having been disposed of, the 
court was authorized, without waiting until the last 
moment of the term as fixed by law, to discharge the jury, 
and enter a mistrial.—Battle’s case, 7 Ala. 259; The State 
v. Brooks, 83 Humph. 70; 1 Lead. Crim. Cases, 359 ; Code, 
§ 8603; 10 Yerger, 532. 

2. Where a decision is made at one term of the court, 
the presiding judge at a subsequent term has no authority 
to review it.—Lynes v. The State, 3 Porter, 348. 

3. Mandamus will not lie where the party has another 
specific remedy.—Ex parte Jones, 1 Ala. 15; Ex parte 
Small, 25 Ala, 77; Justice v. Mindy, 2 Leigh, 165; The 
State v. Holladay, 3 Halst. 205; People v. Brooklyn, 
1 Wendell, 318. In this case, the prisoner had an ade- 
quate remedy by writ of habeas corpus, and also an appeal 
or writ of error after final judgment.—Code, §§ 3708, 3744, 
8016, 3650. 

4, Mandamus will not lie, irrespective of the question 
whether a party has or has not another remedy, for the 
purpose of requiring an inferior court to come to a par- 
ticular conclusion, or to retrace its steps where it has 
already acted; nor will it be awarded to correct judicial 
errors.—Ex parte City Council of Montgomery, 24 Ala. 
98; Hx parte Elston, 25 Ala. 72; Hx parte Small, 25 Ala. 
74; Ex parte Rowland, 26 Ala. 133; Ex parte Garlington, 
26 Ala. 171; Hx parte Williamson, 3 English, 424; 
1 Manning, (Ill.) 359. 





A. J. WALKER, C. J.—In the cases of Ned v. The 
State, (7 Porter, 187,) and McCauley v. State, (26 Ala. 
4135,) it was'said that the court may, ina case of necess 
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discharge a disagreeing jury, charged with a criminal 
cause; and that in such case, the accused might be put 
upon his trial a second time. Neither of these cases 
attempts to state or define all the necessities which would 
justify the discharge of a jury without the prisoner’s con- 
sent. 

In Battle’s case, (7 Ala. 259,) it was decided, that a 
court might discharge a jury, without the defendant’s 
consent, (the other business of the court being disposed 
of,) after allowing the jury a reasonable time to agree 
upon a verdict. In that case, the jury were discharged 
on the same day on which they retired to consider of 
their verdict ; and this court held, that it would presume, 
(the contrary not appearing,) that a reasonable time had 
been allowed for the jury to consider of their verdict. 
This case is evidently based upon the principle, that the 
necessity, which authorizes a discharge of the jury, need 
not be physical; and that a case which the law recognizes 
as a moral necessity does exist, when the business of the 


soca IgE So 


court, other than the particular criminal case, has been : 
disposed of, and the jury have so long considered of their @ 
verdict, without agreeing, as to indicate the absence of ‘ 
all probability that they would unite upon any conclusion ; Ff 
and in the determination of the question whether the ; 
jury have considered the case for a reasonable time, or . 


until there is no probability that they will agree, some- 
thing must be left to the judgment and discretion of the 
court which tries the case, which is cognizant of its 
nature, knows whether the questions are such as would 
probably give rise to serious and obstinate conflicts of 
opinion, and witnesses the manifestations which the jury 
give when they come into court. 

The decisions, as to what constitutes a sufficient cause 
for the discharge of a jury in a criminal case, are in a 
most singular state of conflict and confusion.—See them 
collated in 2 Leading Criminal Cases, 358 to 374, and 
Wharton’s Am. Crim. Law, §§ 573-591. 

It is obviously important, when a rule of practice in 
reference to such a question as that now before us has 
been laid down by this court, that it should be adhered 
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to; otherwise, the circuit courts, in following the path 
marked out for them, might become the unwitting instru- 
ments of the discharge of the vilest criminals. A careful 
examination of the decisions upon the subject has con- 
vinced us, that the doctrine of this court, as laid down in 
Battle’s case; has much of authority and reason to support 
it. Weare by no means convinced that it is wrong upon 
principle, or will operate injuriously to the citizen or the 
government; and we think we consult a sound judicial 
policy in abiding by it. We, therefore, decline to over- 
rule the decision in Battle’s case, and must approve the 
rulings of the court below upon the trial of the issue 
made upon the plea of autrefois acquit; for this case is a 
stronger one for the justification of the discharge of the 
jury, than was Battle’s case. 

We take occasion, however, to remark, that it is much 
the more prudent and safe course, for the circuit judges 
to protract the session of the court to the end of the term 
prescribed by law, where the duration of the term is fixed, 
unless some great and overruling necessity requires a 
different course, or unless the prisoner consents to the 
discharge of the jury; for it is an extremely delicate and 
hazardous thing for the court to interfere with a prisoner’s 
chances for life or liberty, by acting upon the apparent 
absence of any probability of an agreement by the jury. 

The motion is refused. 





SHUTTLEWORTH vs. THE STATE. 


[INDICTMENT FOR TRADING WITH SLAVE. ] 


1. What constitutes offense of receiving article or commodity from slave-—Under an 
indictment founded on section 8285 of the Code, a conviction may be had 
on proof that the prisoner received from the slave named in the indictment 
“a black bottle filled with whiskey,” although the whiskey may have been 
“the controlling cause of the reception of the bottle ;’ nor is malice an 
ingredient of the offense. 
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2. Evidence in mitigation or aggravation.—In adjusting the punishment of a mis- 
demeanor, where the amount of the fine is not fixed by a definite standard, 
the jury may always look to “ the surrounding circumstances as proved, in 
mitigation or aggravation of the damages.” 


From the Circuit Court of Bibb. 
Tried before the Hon. Porter Kine. 


THE indictment in this case charged, that the prisoner, 
Philip Shuttleworth, “ received of a slave named Sandy, 
belonging to Wesley Shuttleworth, one black bottle, and 
one quart of whiskey, without first obtaining the consent 
of the master, owner, or overseer of said slave, verbally 
or in writing, expressing the articles permitted to be so 
received from said slave.”’ “It was proved on the trial,” 
as the bill of exceptions states, “that within twelve months 
before the finding of the indictment, and in said county, 
the defendant received from the slave named in the in- 
dictment, who was proved to be the property of the per- 
son named in the indictment, a black bottle filled with 
whiskey ; aad that this occurred on Sunday, at a spring 
about a half-mile from a church where preaching was then 
going on, and persons were passing between the church 
and the spring. The court charged the jury, ‘that it was 
no offense to receive the whiskey, but, if they believed 
the evidence, and that the bottle, disconnected from the 
whiskey, was an article or commodity, they would find 
the defendant guilty’; and ‘that they would look to the 
surrounding circumstances as proved, in mitigation or 
aggravation of the damages.’ The defendant excepted to 
each of these charges, and then. requested the court to 
instruct the jury, ‘that if they believed the whiskey was 
in the bottle at the time of its reception by the defendant, 
and was the article most earnestly wanted by the defend- 
ant, then he could not be convicted under this indictment;’ 
also, ‘that before they could find the defendant guilty, 
they must believe from the evidence that the bottle was 
received as an article or commodity disconnected from the 
whiskey, and that the whiskey was not the controlling 
cause of the reception of the bottle ;’ also, ‘that the re- 
ception of the bottle by the defendant must be a malicious 
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reception, before they could find him guilty.’ The court 
refused each of these charges, and the defendant excepted 
to their refusal.” 


Wx. R. Surru, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


STONE, J.—The section of the Code, under which the 
plaintiff in error was indicted, is in the following lan- 
guage: ‘§ 3285.—Any person who sells to, or buys or 
receives from any slave, any other article or commodity 
of any kind or description, without the consent of the 
master, owner, or overseer of such slave, verbally or in 
writing, expressing the articles permitted to be sold to, 
or bought or received from such slave, first obtained, 
must, on conviction, be fined in not less than ten or more 
than two hundred dollars, and may be imprisoned not 
more than six months.” The articles or commodities 
which are excluded from the operation of this section by 
the word other, are vinous and spirituous liquors, which 
are the subject of section 3283 of the Code. The indict- 
ment in this case is for receiving from a slave, without 
the consent of the master, owner or overseer, one black 
bottle and one quart of whiskey. The whiskey is acom- 
modity for which this section makes no provision, and 
the defendant was convicted for receiving the bottle. 

The section we are considering constitutes three several 
acts, misdemeanors, viz., selling to, buying from, and re- 
ceiving from a slave, any article or commodity, &. The 
word receive, we apprehend, was inserted, to obviate the 
difficulty of proving, in many cases, an actual sale. Itis 
much more comprehensive than the word sale. Its mean- 
ing, in this section, is, “to take, as a thing offered; to 
accept.” 

The words, article and commodity, are used in this section, 
mainly, in the same sense. They at least embrace most 
moveable things, which can become the subject of com- 
merce between white persons and slaves. A black bottle 
comes clearly within this definition. 

The question may arise, will every act of receiving from 
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a slave, without the consent of the master; owner, or over- 
seer, any commodity which is an article of commerce, 
amount to an infraction of section 3285 of the Code? If 
not, what rule can be prescribed for determining when a 
case is within, and when without the statute? We will 
endeavor to answer these questions, so far as the wants 
of this record seem to render an answer necessary. 

We hold, then, that whenever the proof satisfies the 
jury that an article or commodity of value has been re- 
ceived from aslave, and it does not appear that the con- 
sent of the master, owner or overseer had been given, a 
case is made which is, prima facie, within the penal provis- 
ions of the statute. This construction is necessary, to 
give to the statute the wholesome operation it was de- 
signed to have, and to arrest illicit commerce with slaves. 

On the other hand, there are acts of mere courtesy, or 
kindness, which may be received at the hands of a slave, 
which are not within the spirit of the enactment, and are 
not covered by its provisions. We instance, a vessel in 
which water is handed; in such ease, the surrounding 
circumstances repel all imputation of criminality. Many 
other cases may be supposed, which we need not particu- 
larize. 

In the present case, the receipt of the bottle, under the 
circumstances disclosed in the testimony, constituted a 
prima-facie case of guilt; and the fact that the bottle, at 
the time, was filled with a commodity for which the statute 
makes no provision, does not, per se, impair the force of 
the act of receiving the bottle. It still remained a com- 
modity, and there is nothing in the record which brings 
this case within the exception above noted. 

The affirmative charge of the court is in accordance 
with these views. The first and second charges asked by 
defendant, should not have been given. The act of re- 
ceiving the bottle could not be rendered harmless, by the 
fact that the commodity with which the bottle was filled 
was more earnestly wanted than the bottle, or a more 
controlling cause of the reception. Neither is malice an 
ingredient of this statutory misdemeanor. 

[2.] In misdemeanors, the punishment of which is not 
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fixed by a definite standard, the jury should always have 
reference to the surrounding circumstances, in adjusting 
the punishment.—See Rosenbaum v. The State, 33 Ala. 
354. We find nothing in this record to exempt this case 
from the general rule. The record does not purport to 
set out all the evidence; and if necessary, we would pre- 
sume the ease furnished surroundings, which shed light 
on the degree of criminality. If the defendant appre- 
hended that the jury might give weight to any immaterial 
circumstance, it was his privilege to request an explana- 
tory charge. He did not do so. 

We find no error in the record, and the judgment of 
the circuit court is affirmed. 





PIKE vs. THE STATE. 
[INDICTMENT FOR EXHIBITING FEATS OF SLEIGHT OF HAND.] 


1. Constituents of offense, and sufficiency of indictment——In an indictment for ex- 
hibiting feats of sleight of hand without a license, (Code, § § 397-9,) it is 
not necessary to allege that the exhibition was for profit ; nor is it necessary 
that the prosecutor should prove that fact on the trial. 

. Admissibility of declarations as part of res geste.—The declarations of the 
prisoner during the exhibition, tending to show that his feats of legerde- 
main were exhibited, free of charge, while the audience was assembling to 
hear a musical entertainment regularly licensed, are a part of the res geste, 
and proper for the consideration of the jury in assessing the amount of the 
fine. 


i) 


From the Circuit Court of Marengo. 
Tried before the Hon. A. A. CoLeman. 


Tue indictment in this case charged, “that Levi Pike 
exhibited feats of sleight of hand, without first obtaining 
a license therefor, and contrary to law.” After conviction, 
the prisoner moved in arrest of judgment, “on the ground 
that the indictment is defective in not showing that the 
feats of sleight of hand were exhibited for profit.” The 
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court overruled the motion, and the prisoner excepted. 
The other rulings of the court on the trial, to which ex- 
ceptions were reserved by the prisoner, are thus stated in 
the bill of exceptions : 

“Only three witnesses were introduced on the part of 
the State, who testified, in substance, that for three or 
four nights in succession, just before the finding of the 
indictment, the prisoner exhibited divers feats of sleight of 
hand, at Linden, in said county. One of said witnesses 
turther testified, that on one of these nights when he at- 
tended said exhibition, (not particularizing the night,) on 
entering the room where it took place, he paid something 
to aman by the name of Williams, who was standing at 
the door; and the evidence tended to show, that said 
Williams was door-keeper for the prisoner. The other 
witnesses testified, that they attended the exhibition free 
of charge. Said witnesses further testified, that on the 
nights when they attended, feats of sleight of hand were 
first exhibited by the prisoner, for about one hour, and 
then a concert, musical entertainment, comic songs, and 
negro melodies. The prisoner then oftered to prove, that 
hand-bills, or public notices of these exhibitions, were 
posted up in Linden, and that they did not contain any 
notice that feats of sleight of hand would be exhibited. 
The court rejected this evidence, on the motion of the 
prosecuting attorney, and the prisoner excepted. The 
prisoner then offered to prove, that on the occasions testi- 
fied to by the witnesses on the part of the State, before 
the exhibition began, he publicly announced that, while 
the audience was assembling, he would exhibit some feats 
of sleight of hand; and that he thereupon exhibited the 
feats of sleight of hand aforesaid, which lasted for about 
one hour. The court rejected this evidence also, on mo- 
tion of the prosecuting attorney,and the prisoner excepted. 
The prisoner also introduced evidence showing that, on 
one of the nights aforesaid, he paid for and obtained a 
license from the proper authorities to exhibit a musical 
entertainment. The only witness introduced by him tes- 
tified, that he attended said exhibitions two or three times, 
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and paid nothing; and that no charge was made for the 
same, so far as he knew. 

“The foregoing being the sul stance of all the evidence, 
the court thereupon charged the jury, that if they believed 
the evidence, they must find the defendant guilty. The 
prisoner excepted to this charge, and then requested the 
court to instruct the jury, that they could not find him 
guilty, unless they were satisfied from the evidence that 
the feats of sleight of hand exhibited by him were ex- 
hibited for profit. The court refused this charge, and the 
prisoner excepted.” 


P. Lockett, for the prisoner. 
M. A. Batpwin, Attorney-General, contra. 


R. W. WALKER, J.—1. Under sections 397-9 of the 
Code, it was not necessary for the indictment to allege, 
nor for the State to prove on the trial, that the exhibition 
was for profit.—Spaight v. The State, 29 Ala. 32. 

2. What was said by the defendant during the exhibi- 
tion, “was a part of the res geste, and was proper to be con- 
sidered by the jury in assessing the fine. It appears that 
the fine imposed was not the minimum fine allowed in 
such cases ; and we cannot say, therefore, that the defend- 
ant was not injured by the exclusion of the evidence 
alluded to. 

Judgment reversed, and cause remanded. 





MOSE (a stave) vs. THE STATE. 


[INDICTMENT FOR MURDER. ] 


1. Return of indictment.—It is not a valid objection to an indictment, properly 
returned, endorsed and filed, that the fact of its return is not recited on 
the minutes of the court. 

2. Sufficiency of verdic.—A general verdict of guilty, under an indictment 
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containing both good and bad counts, will be referred to the good counts, 
and the judgment of conviction thereupon sustained. 

8. Same.—The crime of murder, when committed by a slave, is not divided 
into degrees, (Code, § § 3812-14;) consequently, a general verdict of 
guilty, not specifying the degree of the offense, is sufficient. 

4, Admissibility of dying declarations.—The deceased having been shot by night, 
by some unknown person, his dying declarations, to the effect that the 
prisoner, who was one of his employer’s slaves, “ was the only slave on the 
place who was at enmity with him,” are not competent evidence against 
the prisoner. 


From the Circuit Court of Perry. 
Tried before the Hon. Porter Kine. 


Tue indictment in this case was found at the fall term, 
1858, of the circuit court of Dallas, and contained two 
counts; the first charging, “that Mose, alias Moses, a 
negro man slave,unlawfully,and with malice aforethought, 
killed Martin Oaks, by shooting him with a gun’; and 
the second, “ that Mose, alias Moses, a negro man slave, 
unlawfully, and with malice aforethought, killed Martin 
Oaks, a white person, by shooting him with a pistol.” 
The trial was removed by the prisoner to the circuit court 
of Perry, and was there had at the fall term, 1859. 

On the trial, as the bill of exceptions shows, when the 
State offered to read in evidence the certified transcript 
from the records of the circuit court of Dallas, “ the pris- 
oner objected to the copy of the indictment therein con- 
tained being read to the jury, and to his being required 
to answer and defend himself against the same; and 
proved to the court, in support of his objection, that at 
the term of the circuit court of Dallas when the grand 
jury set forth in the caption to said transcript was in attend- 
ance before said court,and before said term of the court, 
and ever since,he had been in close confinement in the jails 
of Perry and Dallas counties. The point of the prisoner’s 
objection was, that it did not sufficiently appear by said 
transcript that the identical indictment therein, on which 
he was about to be tried, was found by the grand jury set 
forth in the caption thereof, and that said indictment was 
returned by said grand jury to the circuit court of Dallas, 
in open court, as required by law. The court overruled 
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the prisoner’s objection, and required him to stand his 
trial on the copy of said indictment set forth in said 
transcript; to which ruling and action of the court the 
prisoner excepted.” The transcript from Dallas county, 
as copied into the bill of exceptions, shows that the in- 
dictment therein contained was endorsed by the foreman 
of the grand jury, “A true bill;” and that it was marked 
by the clerk, “ Filed in open court, November 17, 1858 ;” 
but there is no minute entry of the fact that it was re- 
turned into court by the grand jury. 

“Two physicians were introduced as witnesses on the 
part of the State, who testified, that they were sent for 
and visited the deceased, professionally, on the night of 
the 26th July, 1858, at the plantation of L. B. Vasser in 
Dallas county, who was the owner of the prisoner, and 
the employer of the deceased at the time of his death; 
that they found the deceased badly and dangerously 
wounded with a fresh gun-shot wound in the chest, and 
suffering intensely; that the deceased was advised of the 
danger of his situation, and said that he could not live; 
and that this was on the morning of the 27th July. 
Another witness also testified, that said Oaks, a short 
time after he was shot, and before said physicians came, 
declared that he could not live; and it was proved that 
he died during the forenoon of said 27th July. The State 
then offered in evidence the statements made by said 
Oaks, in reference to his being shot, which were—that on 
the night of the 26th July, about 9 o’clock, as he was re- 
turning from the residence of his employer, Major Vasser, 
(whose overseer he then was,) and as he turned a corner 
of the fence between said residence and the plantation 
which he was superintending, he was shot from the inside 
of the fence; that the gun, when it was fired, was not 
more than six feet from him; that his horse was alarmed, 
but he remained on him, and went towards the houseson 
the plantation as rapidly as he could; that there were two 
persons together when he was shot,as he heard two voices ; 
that they pursued him some distance, and tried to head 
him, one being about twenty yards before the other; that 
he was not certain who it was that shot him; that Mose 
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was the only slave on the place at enmity with him, and that he 
was runaway. These statements of the deceased being 
offered in evidence as his dying declarations, the prisoner 
objected severally to the following parts thereof, to-wit,” 
(the italicized portions,) “on the ground that the same 
did not relate to the circumstances of the death of the 
deceased, and that they were illegal. The court overruled 
each of said objections, and allowed said declarations to 
be received in evidence; to which the prisoner excepted.” 

The jury returned a general verdict of guilty, and the 
court thereupon pronounced sentence of death upon the 
prisoner. 


I. W. Garrort, for the prisoner.—1. The court erred, 
in requiring the prisoner to go to trial on the copy of the 
indictment contained in the transcript from Dallas county. 
Code, § § 3535-36; 5 How. (Miss.) 20, 82; 2 Hawk. 333; 
1 Chitty’s Crim. Law, 349, § 126. 

2. The court erred, also, in admitting the dying declara- 
tions of the deceased.—Johnson v. The State, 17 Ala. 618. 

3. The verdict did not authorize the sentence of death. 
Johnson v. The State, 17 Ala. 618 ; Cobia v. The State, 
16 Ala. 781; Code, § 3312. 


M. A. Batpwin, Attorney-General, contra.—1. The 
prisoner admitted the genuineness of the indictment asa 
record, by pleading not guilty.—Clarkson v. The State, 
3 Ala. 378. Moreover, the court is bound to presume, 
on change of venue, that all the proceedings prior to the 
change were regular, until the prisoner shows a fatal omis- 
sion or irregularity.—State v. Williams, 3 Stew. 454; 
State v. Matthews, 9 Porter, 370; State v. Greenwood, 
5 Porter, 474; Russell v. The State, 83 Ala. 370. The 
transcript shows, too, that the clerk marked the indict- 
ment “filed in open court,” which is equivalent to saying 
that the grand jury returned it into court. 

2. A general verdict of guilty, under an indictment 
containing both good and bad counts, will be referred to 
the good counts.—Shaw v. The State, 18 Ala. 547. 

3. There was no error in admitting the dying declara- 
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tions of the deceased.—Oliver v. The State, 17 Ala. 595; 
McLean v. The State, 16 Ala. 672; Moore v. The State, 
12 Ala. 766; Nelson v. The State, 7 Humph. 542; Kirby 
v. The State, 7 Yerger, 262 ; 1 Greenl. Ev. § 159 ; Roscoe’s 
Crim. Ev. 29; 2 Russell on Crimes, 761. 


A. J. WALKER, C. J.—The point was made in the 
court below, and is now pressed in this court, that the 
defendant could not be subjected to trial upon the indict- 
ment in this case, because there was no formal entry of 
the fact that the grand jury returned the indictment into 
court. The objection was, not that the indictment was 
really never returned into court by the grand jury, but 
that the fact of its return was not recited upon the minutes 
of the court. The questions presented are, therefore, 
simply whether the entry upon the minutes, of the bring- 
ing of the indictment into court by the grand jury, is 
necessary to constitute the indictment a legal accusation, 
and whether such entry is the only legal evidence of the 
return of the indictment. 

Sir Wm. Blackstone defines an indictment to be, “a 
written accusation of one or more persons, of a crime or 
misdemeanor, preferred to, and presented upon oath by 
a grand jury.”—4 Blacks. Com. 802. And Lord Coke 
says: “Indictment cometh of the French word enditer, 
and signifieth in law an accusation found ypon an inquest 
of twelve or more upon their oath.’”—3 Coke upon Lit- 
tleton, book IIL, chap. XIII, page 553. Our Code (§ 8497) 
has defined an indictment as “an accusation in writing, 
presented by the grand jury to the circuit court, charging 
a person with an indictable offense.” These definitions 
show, that the entry, the necessity of which is asserted by 


the prisoner, is not an element in the constitution of an 


indictment. But we find farther, from Blackstone’s Com- 
mentaries, that if the grand jury are satisfied of the truth 
of the accusation, they endorse upon it “atrue bill,” and 
that “the indictment is then said to be found;” and that 
“the indictment, when so found, is publicly delivered into 
court.”’—4 Blacks. Com. 306. Farther, it was said in 
King v. Ford, reported in Yelverton, (page 99,) that the 
28 
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endorsement by the grand jury is the perfection of the 
indictment; that it touches it principally, and is the life 
of it. The inevitable deduction from these authorities is, 
that when a written accusation is properly endorsed, and 
returned by the grand jury into court, it becomes a valid 
indictment; and the obligation of the accused to answer 
it is not destroyed by the clerical omission of a recital 
upon the minutes, of the fact of the return. 

There are decisions in Virginia, Tennessee and Illinois, 
which seem to stand opposed to our conclusion.—Com- 
monwealth v. Cawood, 2 Virginia Cas. 527, 541, 547; State 
v. Muzingo, Meigs’ R. 112; Brown v. State, 7 Humph. 
155; Chappel v. State, 8 Yerger, 166; Rainey v. People, 
3 Gilm. 71; McKinney v. People, 2 i. 551. But with 
regard to these authorities it is to be observed, that in 
the Virginia case, there was a dissenting opinion by Judge 
Barbour, in which Judge Daniel concurred, maintaining 
the proposition which we have asserted with great force, 
if not conclusiveness of argument ; and in Tennessee, (it 
appears from the case of Brown v. State,) there is a stat- 
ute requiring indictments to be spread upon the minutes. 

The same point arose in this court, in the case of The 
State v. Clarkson, 3 Ala. 378’; and the court then, with- 
out an examination of the authorities, disposed of it in 
the following language : “‘ There always is, and necessarily 
must be, a period in the progress of every prosecution, 
when the indictment is in fier?; and we are not aware, 
that any entry made in it, or upon the minutes by the 
clerk, is necessary to give it effect as a record.” This we 
regard as asserting, in effect, the same proposition which 
we have laid down. When the paper is properly returned 
into court, the defendant is legally charged; and while 
the entry upon the minutes, of the fact of the bringing 
in of the indictment, is eminently proper, as affording 
evidence that the accusation was legally made, it is not 
indispensable. 

There is nothing in the Code militating against this 
conclusion. Section 3536 prohibits the entry of an in- 
dictment at the first term upon the minutes, unless the 
defendant is in custody, or on bail. This statute proceeds 
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upon the supposition, that an entry upon the minutes was 
the usual evidence of the presentment in court of an in- 
dictment. It presupposes that, and nothing more. It 
does not imply that such entry is a necessary ingredient 
of a legal indictment, when not dispensed with by law. 
The fact of the return of the indictment is shown, prima 
facie, by the endorsement of the foreman, and the endorse- 
ment of the clerk.—Code, § § 3499, 8535. Section 3499 
requires that the indictment should be endorsed “a true 
bill;” and section 3535 requires that the clerk should en- 
dorse it filed; but there is no statutory requirement that 
an entry of the return into court should be put on the 
minutes. 

[2.] One of the counts is conceded to be good. That 
the other is bad, cannot avail the defendant, for the gen- 
eral finding of guilty will be referred to the good count. 
State v. Lassley, 7 Porter, 226 ; State v. Jones, 5 Ala. 464; 
Shaw v. State, 18 Ala. 547; Farrer v. Ohio, 2 Ohio, (N. 
S.) 54; Stoughton v. Ohio, i. 562. 

[3.] The verdict of guilty is not defective for its omis- 
sion to specify the degree of the offense. The decisions 
in Johnson v. State, 17 Ala., and Cobia v. State, 16 Ala., 
are made in reference to murder committed by a white 
person. The crime of murder by a slave is not divided 
into degrees.—Code, § § 8312-3314. Consequently, sec- 
tion 3082 of the Code, which requires that the jury, find- 
ing one guilty of murder, should specify whether the 
defendant is guilty of murder in the first or second degree, 
has no application to the indictment of a slave for murder. 

[4.] Dying declarations are admissible in evidence only 
“when the death of the deceased is the subject of the 
charge, and the circumstances of the death the subject of 
the dying declarations.”—King v. Mead, 2 Barn. & Cr. 
405; Johnson v. State, 17 Ala. 618; Oliver v. State, i. 
587. These declarations are admitted from the necessity 
of the case, to supply the want, which might otherwise 
exist, of evidence of the circumstances attending homi- 
cides committed in secret; and being admissible only so 
far as the necessity might extend, are restricted to “ the 
circumstances immediately attending the act, and forming 
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a part of the res geste.” — State v. Shelton, 5 Jones’ Law, 
(N. C.) 860; Nelson v. State, 7 Iumph. 542. The declara- 
tions by the deceased, “that Mose was the only slave 
on the place who was at enmity with him, and “that 
Mose was runaway,” do not fall within the principle upon 
which dying declarations are admitted, and the court, 
in admitting the former of those declarations, erred. The 
enmity of the slave towards the deceased, as previous 
threats, and previous attempts to commit the same act 
would have been, was evidence pointing in this case to 
the accused as the guilty agent, and was a fact altogether 
extrinsic of the circumstances attending the homicide. 

It is not necessary that we should pass upon any of the 
other questions presented by the record, as it is not likely 
that they will again arise. 

Judgment reversed, and cause remanded. 





ENGLISH vs. THE STATE. 
[INDICTMENT FOR GAMING. ] 


1. Conviction on testimony of accomplice.—In a gaming case, a person who, though 
he did not himself play, “ was in partnership with one of the players in bis 
winnings or losses in the game in which the defendant played, and advanced 
money to the defendant, to be used in betting on said game, and which 
was so used by the defendant,”’ is an accomplice, within the meaning of the 
statute (Code, § 3600) which forbids a conviction on the uncorroborated 
testimony of an accomplice. 


From the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


Tue indictment in this case was in the general form 
allowed by the Code. The bill of exceptions discloses 
the following state of facts: “‘On the trial of this case, 
the State introduced one Graham as a witness, who testi- 
fied, that he only saw the defendant play cards once 
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within twelve months before the finding of the indict- 
ment; that said game was played in said county of Monroe, 
and in a house which the testimony of said witness tend- 
ed to show was public; that he himself did not play ecards 
at that time, but was in partnership with one of the play- 
ers in his winnings or losses in the game in which the 
defendant played, and advanced money to the defendant, 
to be used in betting on said game, and which was so 
used by the defendant; that he and his said partner were 
equally interested in the money furnished by them for 
the purpose of betting on said game,jand also in the 
profits and losses arising from the playing; and that they 
divided the profits equally between them. No other 
witness was examined in the case. On this evidence, the 
court charged the jury, (amongst other things,) that if 
the witness Graham did not play in the game, but only 
advanced money to the defendant to bet with, and was 
to share in what the latter might win or lose in the game, 
then the witness was not an accomplice within the mean- 
ing of the law, and that a conviction might be had upon 
his testimony alone, if believed by them; to which charge 
the defendant excepted.” 


8. J. Cumurne, for the prisoner, cited Davidson v. The 
State, 83 Ala. 350, and authorities there referred to. 


M. A. Batpwin, Attorney-General, contra, cited Wil- 
cox v. The State, 7 Blackford, 456; Hitchcock v. The 
State, 1 Iredell, 14; Commonwealth yv. Tiernan, 4 Grat- 
tan, 545. 


R. W. WALKER, J.—There can be no doubt that, 
on the facts stated, the witness was as guilty of the offense 
proved by him, as the defendant. There are no accesso- 
ries in misdemeanors, but all who are concerned in the 
commission of the offense, are principals——Wharton’s 
Cr. L. § 131; 1 Bishop’s Cr. L. §§ 82-6, 483-5. The 
witness is, therefore, to be treated as if he had himself 
played in the game; and on the authority of Davidson v. 
The State, 83 Ala. 350, we must hold, that the court erred 
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in deciding that he was not an accomplice, and that the 
defendant might be convicted on his individual testi- 
mony. 

Judgment reversed, and cause remanded. 





GOODEN vs. THE STATE. 


[SCIRE FACIAS ON FORFEITED RECOGNIZANCE. ] 


1. Sufficiency of sci. fa.—A scire facias on a forfeited recognizance, which eon- 
forms to the precedent laid down in section 3692 of the Code, is sufficient. 

2. Validity of recognizance—When the judgment in a criminal case is arrested, 
and a nolle prosequi entered, in the court to which the trial was removed by 
the prisoner, that court has the power to bind him over to appear at the 
circuit court of the county from which the trial was removed, to answer a 
new indictment for the same offense ; and the validity of the recognizance 
is not affected by the failure of the minutes to recite the specific cause for 
which the judgment was arrested, or that the court ordered another indict- 
ment to be preferred, or required the prisoner to give bail. 


AppeaL from the Circuit Court of Randolph. 
Tried before the Hon. Nat. Coox. 


At the November term, 1857, of the circuit court of 
Talladega, on change of venue from the circuit court of 
Randolph, in the case of The State v. Thomas Foley, 
(which was anindictment for perjury,) a judgment was 
rendered in the following words: “On this 19th day of 
November, 1857, came the State, by its solicitor, and the 
defendant in his own proper person, and for plea says that 
he is not guilty; and thereupon came a jury of good and 
lawful men, to-wit,” &c., ‘who, upon their oaths, do say, 
‘We, the jury, find the defendant guilty in manner and 
form as charged in the bill of indictment.’ And the de. 
fendant, by his counsel, moved the court to arrest said 
judgment; and after argument had thereon, the court 
granted said motion, and arrested said judgment, and set 
aside said verdict of the jury; and the solicitor, by leave 
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of the court, entered a nolle prosequi in this case ; and the 
defendant, Thomas Foley, with John Gooden, Jephtha 
Ellard, and Daniel S. Smith, his sureties, agreed to pay 
the State of Alabama the sum of one thousand dollars, 
unless the said Thomas Foley shall appear at the next 
term of the circuit court to be held for Randolph county 
in this State, to answer to an indictment to be preferred 
against him for perjury.” 

At the spring term, 1858, of the circuit court of Ran- 
dolph, a new indictment for perjury was found against 
said Foley; and at the ensuing fall term, a judgment 
nisi was rendered against him and the persons above named 
as his sureties, in the following words: ‘It appearing to 
the court that Thomas Foley, John Gooden, Jephtha 
Ellard, and Daniel 8S. Smith agreed to pay the State of 
Alabama one thousand dollars, unless the said Thomas 
Foley appeared at this term of the court, to answer in 
this case; and the said Thomas Foley having failed to 
appear, it is therefore ordered by the court, that the State 
of Alabama, for the use of Randolph county, recover of 
the said Thomas Foley, John Gooden, Jephtha Ellard, 
and Daniel S. Smith, the sum of one thousand dollars, 
unless they appear at the next term of this court, and 
show cause against the same.” 

On this judgment, on the 7th September, 1858, a scire 
facias was issued, in the following words: 

“State of Alabama, To Thomas Foley, John Good- 

Randolph county. J en, Jephtha Ellard, and Daniel 
S. Smith: You are hereby notified, that at the fall term, 
1858, of the circuit court of this county, the following 


judgment was rendered against you,” (setting out the 


judgment nisi as above copied,) ‘and that this judgment 
will be made absolute, unless you appearat the next term 
of this court, and show cause against the same,” &c. 

At the fall term, 1859, as the bill of exceptions shows, 
the defendants Gooden, Ellard and Smith demurred to 
the scire facias ; but the grounds of demurrer, if any were 
specified, are nowhere stated. The court overruled the 
demurrer, and the defendants then pleaded “the general 
issue, in short by consent, with leave to give in evidence 
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any matter that might be specially pleaded; and the 
solicitor for the State replied, with like leave.” The 
State’s attorney then offered to read in evidence a tran- 
script from the records of the circuit court of Talladega, 
containing only the judgment first above set out; to 
which transcript was appended the certificate of the clerk 
of said court, stating “that the above isa true and per- 
fect transcript of the proceedings in this court on the in- 
dictment against Thomas Foley for perjury, on change of 
venue from Randolph county, as appears of record in my 
office.” The defendants objected to the admission of this 
transcript, on the following grounds: “Ist, because the 
same purports to be only a part of the record of another 
ase, and the whole record is not offered in evidence; 2d, 
because the undertaking therein contained seems on its 
face to be only a recital of an undertaking, and not the 
undertaking itself; 3d, because it does not show that the 
entry required by law on the arrest of the judgment, so 
as to authorize the finding of a new indictment, was 
made; and, 4th, because the same was improper evidence.” 
The court overruled each of these objections, and allowed 
the transcript to be read in evidence; and the defendants 
excepted. This transcript, together with the indictment, 
the judgment nisi, and the scire facias, being all the evi- 
dence in the case, the court thereon rendered judgment 
final against the defendants ; to which also they excepted. 
The matters assigned as error in this court are, the 
rendition of the judgment nis?, the overruling of the de- 
murrer to the scire facias, the admission of the transcript 
from the circuit court of Talladega, and the rendition of 
judgment final. 


Ricnuarps & Fakner, for the appellants. 
M. A. Batpwin, Attorney-iteneral, conira. 


R. W. WALKER, J.—The scire facias conforms to the 
precedent in the Code, and the demurrer to it was properly 
overruled.—Code, § § 3691-2. 

[2.] The objections to the record from the Talladega 
circuit court were not well taken. The transcript set out 
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all that was necessary to show that the defendants had 
entered into a recognizance for the appearance of Foley 
at the next term of the Randolph circuit court, and this 
was suflicient. The entry on the minutes of the Talladega 
cirenié court distictly states, that the defendants entered 
into the recognizance. It is record evidence of that fact, 
and, as such, imports absolute verity. Independent of 
statute, the circuit courts possess the undoubted power, 
where the judgment in a criminal case is arrested, and a 
nolle prosequi is entered by the State, to bind the defend- 
ant over to appear at the circuit court of the proper county 
to answer a new indictment for the sameoffense. In such 
ease, the validity of the recognizance is not impaired, be- 
cause the minutes fail to recite the specific cause for which 
the indictment was arrested, orthat the court ordered 
another indictment to be preferred,or required the defend- 
ant to give bail.—See Code, § § 3549, 38677. In order that 
the time intervening between the preferring of the first 
charge or indictment, and the subsequent indictment, 
may be deducted from the time limited for the prosecution 
of the offense, it is necessary that thereshould be an entry 
of record, setting forth the facts attending the arrest of 
judgment, or the quashing of the indictment.—Code, 
§§ 3532-3. A tailure to spread the facts alluded to on the 
record,does not invalidate the recognizance: its only effect 
is, that the operation of the statute of limitations is not 
suspended during the interval between the arrest 
of jadgment, and the finding of the second indict- 
ment. 
Judgment affirmed. 
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ROSS vs. DRINKARD’S ADM’R. 


[AcTION ON BILL OF EXCHANGE, BY ENDORSEE AGAINST ACCEPTOR J 


1, Burden of proof as to payment of valuable consideration —In an action on a bill 
of exchange, by an endorsee against the acceptor, proof by the defendant 
that the bill was procured by fraud, or that there was a want or failure of 
consideration, casts on the plaintiff the burden of proving that he paid a 
valuable consideration for it. 

2. What constitutes fraud in procurement of bill—Procuring the execution of a 
bill of exchange by falsely representing that it is only an ordinary note, 
when the party making the representation knows it to ve untrue, and the 
other party, confiding in the truth of the statement, is thereby misled, con- 
stitutes a fraud on the latter, against which he is entitled to relief, as 
against an endorsee who did not pay value, to the extent of the injury done 
by it. 


Apreral from the Circuit Court of Marengo. 
Tried before the Hon. Porver Kine. 


Tuts action was brought by the administrator of Jere- 
miah Drinkard, deceased, against Andrew D. Ross; and 
was founded on two bills of exchange, each for $260, 
drawn by one John T. Brackinridge on the defendant, 
and by him accepted, dated the 25th December, 1856, 
and payable six months after date, to the order of said 
Brackinridge, by whom they were endorsed. The only 
plea was “the general issue, in short by consent, with 
leave to give in evidence any special matter of defense.” 
On the trial, as the bill of exceptions shows, the plaintiff 
read in evidence the bills which were the foundation of 
the action, “and then introduced evidence tending to 
show that his intestate was the holder of said bills, and 
had the same in his possession, some time in March, 1857, 
before their maturity.” ~ The plaintiff having here closed, 
the defendant adduced evidence showing, substantially, 
these facts: That said bills of exchange were given for 
the purchase-money of the patent-right for “ Hollings- 
worth’s improved washing-machine,” for the counties of 
Clarke and Monroe ia this State, which was sold to said 
Brackinridge by one Osborneg@& the agent of one A. B. 

» 
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Pierson ; that by the terms of the contract of sale, “the 
purchase-money was to be secured by Brackinridge, by 
giving his promissory note, with the defendant, Ross, as 
his surety ; that the bills of exchange, which were printed 
forms, were prepared by Osborne, and were called notes 
by him, Brackinridge and Ross; that Brackinridge signed 
the bills under the impression that they were notes, and 
that Ross was signing as his surety; and that Osborne 
told them that, owing to the peculiar way in which the 
papers were drawn up, Ross, as the surety, must write 
his name across their face.” It was shown, also, that 
before the plaintiff’s intestate acquired the bills, he had 
a conversation with the defendant relative to them; but 
the evidence was conflicting, as to what passed between 
the parties during that conversation ; “and there was no 
evidence tending to show that said intestate paid any- 
thing for the bills, further than the fact that he held them 
as his own before maturity.” There was some evidence 
tending to show a partial failure of consideration. 

“The court charged the jury, that when a plaintiff 
shows that he is the holder of endorsed mercantile paper 
before it falls due, the law presumes that he holds it bona 
fide, and for a valuable consideration; and if the jury 
believe from the testimony that the plaintiff’s intestate 
was the bona-fide holder of said bills of exchange before 
their maturity, without notice of any equity, set-off, pay- 
ment, fraud, or failure of consideration, existing between 
or against any of the original or intermediate parties to 
said bills, then they must find for the plaintiff, for the 
amount of said bills and interest thereon.” 

The defendant excepted to this charge, and then 
requested the following charges : 

“1. If it is shown that the bills of exchange were made 
without consideration, or that the consideration has failed, 
or that the bills were fraudulently or improperly put in 
circulation, then the plaintiff is not entitled to recover, 
unless it is proved that the plaintiff’s intestate acquired 
the bills before they were due, and paid value for them. 

“9. When a state of facts is proved, from which a 
failure of consideration is to be inferred, it rests with the 
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plaintiff to avoid the consequences of such proof, by show- 
ing that the bills of exchange came to the hands of his 
intestate, for value paid, before they were due; otherwise, 
the plaintiff is not entitled to recover. 

“3. If there was a failure of consideration of said bills, 
or fraud in their execution, then the law requires the 
plaintiff to show that his intestate acquired them for value 
paid. 

“4, If the bills were fraudulently imposed upon the 
defendant, as and for promissory notes, and he was induced 
to sign said bills as acceptor by the false and deceitful 
representations of Osborne, under the belief that they 
were promissory notes, then the plaintiff is not entitled 
to recover. 

“5. If the bills were fraudulently imposed upon the 
defendant, as and for promissory notes, and he was 
induced to sign said bills as acceptor by the false and 
deceitful representations of Osborne, under the belief that 
they were promissory notes, then the plaintiff is not enti- 
tled to recover, unless it is shown that his intestate paid 
value for them.” 

The court refused each of these charges, and the defend- 
ant excepted to their refusal; and he now assigns as error 
all the rulings of the court below to which he reserved 
exceptions. 


Wu. M. Brooks, and Jas. D. Wess, for the appellant. 
A bona-fide holder of mercantile paper, procured for a 
valuable consideration before its maturity, takes it exempt 
from all defenses or equities existing between the orig- 
inal parties; and when the holder acquires the paper 
before maturity, the law ordinarily presumes that he 
obtained it for a valuable consideration. But, when the 
defendant has shown fraud, or failure of consideration, 
this presumption is repelled, and the holder becomes bound 
to prove that he paid value for the paper.—Chitty on 
Bills, 80-83, 725-26; Byles on Bills, 85; Duncan v. Scott, 
1 Camp. 100; Rees v. Marquis of ITeadfort, 2 Camp. 574; 
Mills v. Barber, 5 Dow]. 77; Bailey v. Bidwell, 13 Mees. 
& Wels. 76; Heath v. Evans, 2 Barn. & Ald. 291. The 
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American authorities are equally explicit in asserting the 
same doctrine.—Vathier v. Zane, 6 Grattan, 246; Holme 
v. Karspar, 5 Binney, 469; Ball v. Allen, 15 Mass. 433; 
Rogers v. Moreton, 12 Wendell, 487; Story on Bills, 
§ 193. 

In this State, the principle has been frequently decided, 
“that where it is shown that the instrument was made 
without consideration, or has been fraudulently or im- 
properly put in circulation, the holder will be required to 
prove that he gave value for it, and that he acquired it 
before it was due.”—Thompson v. Armstrong, 7 Ala. 
256; Marston v. Forward, 5 Ala. 347; Wallace v. Br. 
Bank at Mobile, 1 Ala. 565; Boyd v. Melvor, 11 Ala. 
822; Hanrick v. Andrews, 9 Porter, 9. The ease of 
Minell & Co. v. Reed, 26 Ala. 730, is contrary to all the 
previous decisions of this court, and is not supported by 
either one of the cases therein cited. In Swift v. Tyson, 
(16 Peters, 1,) the holder had acquired the note before 
maturity, bona fide, and in payment of a pre-existing debt; 
and the only question in the case was, whether such a 
debt constituted a valuable consideration in law as appli- 
cable to negotiable instruments. The court held, that it 
did; but, as the consideration was clearly proved by the 
holder, no question could arise as to the burden of proof. 
In the other case, (Pond v. Lockwood, 8 Ala. 669,) the 
consideration was clearly established; and the question 
was, whether a pre-existing debt was a sufficient consid 
eration to deprive the defendant of his defense. 

The authorities above cited further show, that when 
the holder, under the circumstances supposed, has paid 
value for the bill, he can only recover to the extent of the 
amount of his payment. 


Jno. T. Lomax, contra.—1. The charge of the court is 
sustained by Minell & Co. v. Reed, (26 Ala. 732,) which 
is fully supported by Goodman v. Simonds, (20 Howard, 
263,) where the point is distinctly presented and argued, 
and many authorities cited. The cases of Wilson v. La- 
zier, (11 Grattan, 477,) and Knight v. Pugh, (4 Watts & 
S. 445,) affirm the same principle upon the authority of 
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the modern cases. These authorities are clear to the 
point, that the holder can only be put on proof where 
mala fides in the negotiation of the bill has been shown; 
and many of the cases cited for the appellant go to that 
extent only. Edwards, in his recent work on Bills, 
(p. 311,) devotes a chapter to the subject of consideration, 
and lays down no such principle as that affirmed by Story. 

2. The proof does not show that Brackinridge was 
defrauded in making the bills. The object was to secure 
the payment of the purchase-money, and he was bound 
to know the legal import and effect of the paper which 
he executed.—Townsend & Milliken v. Cowles, 31 Ala. 
428, and authorities cited. 


A. J. WALKER, C. J.—The charges given and re- 
fused by the circuit court present two questions. Those 
questions are, whether the endorseeof a bill of exchange, 
who obtains it before maturity, has the onus cast upon 
him of proving that he was a purchaser for value, when 
it is shown that there was either a want of consideration 
between the original parties to the bill of exchange, or a 
failure of consideration ; and whether such endorsee has 
the onus cast upon him of proving that he paid a valuable 
consideration, when it is shown that the bill was procured 
by fraud. 

It seems to be a doctrine of universal acceptance, in 
the English law, that where a bill has been procured by 
fraud, felony, or duress, the onus of proving the payment 
of value devolves upon the endorsee.—Duncan v. Scott, 
1 Camp. 100; Rees v. Headfort, 276. 574; Bailey v. Bid- 
well, 13 Mees. & Wels. 72; Berry v. Alderman, 5 J. Scott, 
95, (14 C. B. 78 E. C. L.) 94; Byles on Bills, 88, (61 L. L.) 
121; Chitty on Bills, 648. The American decisions are 
generally, and the decision by this court in Wallace v. 
Bank, 1 Ala. 565, to the same effect.—Holme v. Karsper, 
5 Binney, 465; Rogers v. Morton, 12 Wend. 484; Vathier 
v. Zane, 6 Gratt. 247. 

Upon the point as to the effect of a want or failure of 
consideration between the original parties, the English 
authorities are not so uniform. We find it was decided 
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by Lord Tenterden, in 1827, that the want of considera- 
tion for a bill beingshown by the defendant, it was thrown 
upon the plaintiff, a second endorsee, to prove that he 
gave value for it, or that value was given by his immedi- 
ate endorser.—Thomas vy. Newton, 2 Car. & Payne, 606, 
(12 E. C. L. 285.) This decision was followed, in 1831, 
by the case of Heath v. Sanson, in the king’s bench, in 
which three of the judges, including Lord Tenterden, 
against one dissenting, indicated the opinion, that it was 
incumbent upon the endorsee to prove a valuable consid- 
eration for his endorsement, whenever it appeared that 
the paper was taken under such circumstances as that the 
endorser himself could not recover. All the judges concur- 
red in the opinion, that if the bill was originally procured 
by fraud, the proof of value paid by theendorsee was in- 
dispensable.—2 Barn. & Ad. 291. This last decision was 
reviewed, and overruled so far as the effect of proving a 
want of consideration was concerned, in the latter case of 
Whitaker v. Edmunds, 1 Mood. & Rob. 366.—See the re- 
port of this case in Chitty on Bills, m. p. 618, note h; 
8. C., 1 Ad. & El. 688; Greenleaf’s Over. Cases, 171. The 
ease of Millsv. Barber, 1 Mees. & Wels. 425, was decided 
in the exchequer, in 1836, after great consideration, and 
after consultation with the court of king’s bench. Two 
of the judges of the court of king’s bench retracted the 
opinions given by them in Heath v. Sanson, and the court 
of exchequer decided, “ that where there is no fraud, nor 
any suspicion of fraud, but the simple fact is that the de- 
fendant received no consideration for his acceptance, the 
plaintiff is not called upon to prove that he gave value 
for the bill.” This decision has been followed in all the 
later English cases.—Bailey v. Bidwell, 13 Mees. & Wels. 
72; Robinson v. Reynolds, 2 Ad. & Ellis, (N. 8.) 634; 
Smith v. Braine, 16 Ad. & El. (N. 8.) 244, (71 E. ©. L. 
242;) Berry v. Alderman, 5 J. Scott, 95, (78 E. C. L. 94.) 

The doctrine asserted in Addison on Contracts,(989-990,) 
and Byles on Bills, (88,) is consistent with these late Eng- 
lish decisions, and is thus stated in the latter work: “It 
was formerly held, that the defendant could call on the 
plaintiff to prove consideration, by showing the bill to 
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be an accommodation bill, or that the defendant received 
no value. But it is now definitely settled by all the 
judges, that mere absence of consideration received by 
the defendant will not entitle him to call on the plaintiff 
to prove the consideration which the plaintiff gave.” This 
may be considered a correct statement of the law on this 
point, as it is now understood and received in England. 

The decisions in New York, Pennsylvania and Virginia, 
assert the same doctrine-—Morton v. Rogers, 14 Wend. 
575; Rogers v. Morton, 12 i. 484; Holme v. Karsper, 
5 Binney, 465; Knight v. Pugh, 4 Watts & Ser. 445 ; 
Vathier v. Zane, 6 Grattan, 246; Wilson v. Lazier, 
11 Grattan. 477. We do not understand thefdecision in 
Goodman vy. Simonds, (20 Howard, £43,) as affecting the 
question in hand. The opinion in that case does not 
touch the question of the onus of proof in reference to 
the endorsement. 

After this review of the law as recognized in England 
and in some of the other States, we come to our own de- 
cisions. This court has,as may be gathered from its 
decisions in Wallace v. Bank, (1 Ala. 567,) Marston v. 
Forward, (5 Ala. 347,) Thompson v. Armstrong, (7 Ala. 
256,) and Boyd and Mason v. McIver, (11 Ala. 822,) une- 
quivocally asserted, that fraud in putting a bill in cireu- 
lation, or the want or failure of consideration, would cast 
upon the endorsee the burden of proving the payment of 
value. Neither the opinion in Pond v. Lockwood, (8 Ala. 
674,) nor Minell v. Reed, (26 Ala. 730,) is in conflict with 
those decisions. The former of those cases discusses the 
question as to what are the rights of a holder for value, 
but does not touch the question of the onus of proof as 
tofthe valuable consideration of the endorsement. The 
latter case pertains to a payment made to the payee of a 
note after its endorsement. It is very clear that the pre- 
sumption in favor of the payment of value by the endorsee 
could not be affected, by anything which might transpire 
between the original parties to the note or bill after its 
endorsement. 

The law upon the main points of this case has been, as 
we have seen, the subject of adjudication in this court 
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many years ago; and there has been no cloud of doubt 
thrown over those cases by any subsequent decision. 
Although we find those adjudications inconsistent with 
the law as it now exists in England, and in several of the 
sister States, we deem it our duty to abide by them. To 
overrule them, would, perhaps, tend to give our juris- 
prudence a prejudicial character for instability, and inter- 
fere with subsisting rights, by establishing a rule of evi- 
dence, the anticipation of which was prevented by the 
decisions of this court, and in reference to which the 
parties did not shape their conduct. We decide, therefore, 
that it is the law of this State, that when the drawer or 
acceptor of a bill of exchange has proved that it was pro- 
cured by fraud, or that there was a want or failure of con- 
sideratior, the presumption that the endorsee paid value 
is overcome, and it is incumbent upon him to prove that 
fact, before he can claim the protection which is vouch- 
safed by the law to a purchaser for value without notice. 

[2.] We do not deem it necessary to criticise the 
charges, as to what would constitute a fraud in the execu- 
tion of the bill. We deem it sufficient for the guidance of 
the court upon a future trial to say that, if the person who 
took the bill, procured it by a false statement that it was 
an ordinary note, when he knew it to be a bill of exchange ; 
and if the parties who gave the bill, did it in ignorance 
that it was a bill of exchange, and, trusting in the state- 
ment made to them, were misled by it,—a fraud has 
been committed, and the defendant would be entitled to 
relief, to the extent of the injury done by the fraud, as 
against an endorsee who did not pay value. We think the 
law upon this point is correctly stated in Townsend & 
Milliken v. Cowles, (31 Ala. 428,) in the following words: 
“Tt the defendant was in fact ignorant of the law, and 
the other party, knowing him to be so, and knowing the 
law, took advantage of such ignorance to mislead him by 
a false statement of the law, it would constitute a fraud.” 
It is conceivable that injury might result from a fraudu- 
lent representation that a bill of exchange was an ordinary 
promissory note; for, under our law, the incident of dam- 
ages upon protest does not attach to notes, and the makers 
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of such notes are not precluded from making defenses 
existing between the original parties, when they have 
passed into the hands of an innocent holder, as is the case 
with bills of exchange, which are governed by the com- 
mercial law. 

The judgment of the court below is reversed, and the 
cause remanded. 
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[PARTIAL SETTLEMENT OF ADMINISTRATOR’S ACCOUNTS. ] 









1. Keeping estate together twnder order of court.—When a decedent’s estate is kept 
together under an order of the probate court, (Code, §§ 1902-09,) the 
administratrix is not authorized to keep up the family establishment, and 
to support the family, at the expense of the estate; but the reasonable 
expenses of the family should be apportioned among the several distributees 
separately, and the minor children may be charged with the expenses of 
board, clothing and education, in a style corresponding with their fortune, 
social position, and expectations in life. 

Same.—In such case, the administratrix is entitled to a credit against the 
estate, for reasonable expenses incurred and paid by her in procuring 
moral and religious instruction for the slaves belonging to the estate, as 
the intestate had been accustomed to do in his life-time. 

8. Altorney’s fees allowed as credit to administratriz.—The reasonable compensa- 
tion of an attorney, for services rendered by him to an administratrix on 
an annual or partial settenrent of her accounts, is a proper charge against 
the estate, although no controversy was raised on any item of her account. 
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APPEAL from the Probate Court of Greene. 


In the matter of the estate of Samuel Pickens, deceased, 
on the annual settlement of the accounts and vouchers of 
Mrs. Mary G. Pickens, the administratrix. All the assign- 
ments of error are founded on the rulings of the probate 
court to which exceptions were reserved by the adminis- 
tratrix, and which are thus stated in the bill of excep- 
tions: 

“The administratrix proved, that her intestate died in 











Ww Ww OB 


\v 


™ @2 WD et Oo 








JANUARY TERM, 1860, 443 


Pickens’ Adm’r v. Pickens’ Distributees. 








Greene county, Alabama, in July, 1856; that letters of 
administration on his estate were granted to her at the 
September term of said probate court, 1856; that after- 
wards, under and by virtue of section 1902 of the Code 
of Alabama, said probate court granted an order, on her 
application, for keeping said estate together for a period 
not exceeding ten years; that said estate consisted of 
three valuable plantations and slaves, and was free from 
any embarrassment from debt; that the income from 
cotton crops raised annually on said plantations was 
about $18,000; that the plantations were separate and 
distinct settlements ; that the intestate, with his family, 
resided together on one of said plantations, which was 
about eight miles in the country, and distant from any 
town or village; that the intestate’s distributees, whom 
he left surviving him, were his widow, Mrs. Mary G. 
Pickens, and six children, to-wit, Samuel, about fourteen 
years old, James, about ten years old, Mary, about eight 
years old, Louisa, about six years old, Israel, about four 
years old, and William, about two years old; that the 
intestate and his family moved in the very best society, 
and lived in comfort and luxury, in the style and condi- 
tion of people of wealth; that the intestate provided for 
his family in the most liberal manner, and was accus- 
tomed to employ a missionary to preach to his servants 
on the Sabbath, on two of his plantations, which were 
about six miles distant from each other; that in July, 
1857, the adininistratrix and the children left their home, 
on a trip to the springs in Virginia, and were absent until 
the latter part of the month of October; that she took 
with her, as a protector for the family, a gentleman who 
was a private tutor in the family at that time, instructing 
the three oldest children, and also two servants to wait 
upon the family during their absence from home; and 
that it was not unusual for persons, of the rank and con- 
dition of the intestate and his family, residing in that 
portion of Alabama, to leave their homes during the sum- 
mer and fall months, and to travel to the watering places 
in Alabama and other States, and especially to the 
springs in Virginia, for health and for pleasure. It was 





444 ALABAMA. 


Pickens’ Adm’r v. Pickens’ Distributees. 








proved, also, that the intestate, during his lifetime, had 
hired a negro woman, Malvina by name, who was an 
excellent nurse, and who had been in the family, in that 
capacity, for several years before the death of the intest- 
ate; also, that in the year 1858, Samuel and James, the 
two eldest sons, were sent to school to ‘Greene Springs,’ 
a distance of twelve or fourteen miles from the family 
mansion, where they paid their board and tuition asa 
separate charge against each, and that they were at the 
family mansion during that year, up to the time of this 
settlement, only for a few weeks, or on an occasional 
visit of a day or two; also, that the administratrix, with 
the other children, Mary, Louisa, Israel and William, 
continued to reside at the family mansion, and lived in 
the same style and condition in which they were accus- 
tomed to live during the life-time of the intestate. The 
administratrix proposed, in the progress of the settlement, 
to charge herself with the sum of $18,785 41, as money 
received from the sale of the cotton crop for the year 1857, 
and with about $2,090 more for moneys collected from 
other sources ; and asked the court to allow her a credit, 
as for moneys disbursed by her on account of the estate, 
for the following different sums, as shown by vouchers 
Nos. 190, 191, 195, 201, 208, 223, and 248, which are as 
follows,” &e. 

Voucher 190 is a receipted account for $6 26, including 
interest, for four pounds of green tea bought by the 
administratrix on the 26th June, 1857. Voucher 191 is 
a receipted account for $69, including interest, for molas- 
ses, sugar, tobacco, oysters, apples, bananas, oranges, and 
pine apples, bought by the administratrix on the 23d 
December, 1857. Voucher 195 is 4 receipted account for 
$1107 17, including interest, for bacon, rice, sugar, and 
brandy, bought by the administratrix during the year 
1857. Voucher 201 is a promissory note for $65, given 
for the hire of the negro woman Malvina during the year 
1857, with a receipt thereon endorsed. Voucher 208 is 
a receipted account for $140, in favor of J. W. McCann, 
for services rendered by him in preaching to the slaves 
on two of the intestate’s plantations, on two Sabbaths of 
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each month during the year 1857. Voucher 123 is a 
receipted account for $11 27, for rice, sugar, tea, and 
cheese, bought by the administratrix during the year 
1857. Voucher 248 is a receipted account for $295 78, 
for bagging, rope, and carpets, bought by the administra- 
trix on the 19th November, 1858. ‘*The administratrix 
proved, that all of the articles specified in said vouchers 
were ordered by her, and had been received and used in 
supplying the table and keeping up the establishment. 
The court rejected and disallowed each of said vouchers, 
on motion of the guardian ad litem of the minor children ; 
and the administratrix excepted.” 

“The administratrix asked the court to allow her a 
credit for $1034, which amount she asked might be 
charged against the said Samuel and James on their sep- 
arate accounts, one-half to each, as so much money paid 
by her for their expenses on the said trip to the ‘ Virginia 
Springs;’ and proved, that this was their proportional 
part of the expenses of said trip, including and charging 
upon them the entire expenses of the private tutor. The 
said Samuel and James, by their guardian ad litem, object- 
ed to the allowance of this item as a credit, and the court 
sustained their objection; to which ruling the administra- 
trix excepted. 

“The administratrix then asked the court to allow her 
a credit for $1240, which amount she asked might be 
charged against the said Mary, Louisa, Israel and Wil- 
liam, one-fourth to each, on their separate accounts, as 80 
much money paid by her for their respective expenses on 
the said trip to the ‘ Virginia Springs ;’ and proved, that 
this was their proportional part of the expenses of said 
trip, including and charging them with their proportion 
of the expenses of said two servants above mentioned. 
The said Mary, Louisa, Israel and William, by their guar- 
dian ad litem, objected to the allowance of this item 
against them respectively, and the court sustained their 
several objections; to which the administratrix excepted. 

“The administratrix further proved, that she had paid 
eighty dollars to an attorney-at-law, for making out her 
account, and attending a previous settlement heretofore 
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made by her; and asked to be allowed a credit for the 
same on her account. It was proved, that the services of 
said attorney were reasonably worth that sum, but that 
no contest or controversy was raised on said settlement. 
The infant distributees, by their guardian ad litem, object- 
ed to the allowance of this item, and the court sustained 
their objection; to which the administratrix excepted.” 
The assignments of error embrace the rulings of the 
court above stated, to which exceptions were reserved. 


J. D. Wxps, for appellant.—It was the purpose of the 
legislature, by the provisions of the statute, (Code, 
§§ 1902-09,) to preserve the family relation; to keep the 
estate together, to be worked in common for the benefit 
of all parties interested ; to keep up the household, and 
provide a home for the widow and children; to dispense 
with the oftice of guardians for the minor distributees, 
and to devolve on the representative of the estate the 
duties and responsibilities of providing a support for 
them ; and the expenditures so made are to be treated, 
on final settlement, as advancements for the distributees. 
Pinckard v. Pinckard, 24 Ala. 257. If such was the 
intention of the legislature, the homestead can only be 
provided, supplied and kept up by the funds of the estate. : 
It is for the common good—the place to which all may 
resort, and enjoy the benefits thereof; and the expendi- 
tures should not be confined to just so much as may be 
required by the actual wants and necessities of the parties, 
but should inelude such a liberal provision for the hospi- 
talities of the mansion as would be suitable to the rank, 
station, and condition in life of the family.—24 Ala. 257; 
13 Ala. 667. 

In carrying on the business of the plantation, the 
administratrix is not confined to such expenditures as are 
indispensable to the production of a crop. Whatever 
would be for the good of the estate, for the reasonable 
comforts of the slaves, and for their welfare, should be 
allowed. The only question that could arise on voucher 
208 was, whether it was a reasonable sum to be paid for 
the services rendered.—24 Ala. 250; 17 Ala. 175. 
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If the family mansion is to be inhabited by the family, 
and was intended to be kept up as a home for them, not 
only should it be kept in repair, but such reasonable addi- 
tions of furniture and comforts should be provided, out 
of the assets of the estate, as the increasing wants of the 
family may demand. The articles thus purchased would 
become the property of the estate, and, on final distribu- 
tion of the estate, would be sold and distributed like other 
personal property.—24 Ala. 250; 32 Ala. 256; 17 Ala. 
175. 

The expenses incurred on the trip to the Virginia 
springs were properly chargeable against the children sepa- 
rately. The administratrix was the only person to judge 
of the wants of the children, and of the propriety of the 
expenditures.—18 Ala. 246; 24 Ala. 250. 

It was to the interest of the distributees that the ac- 
counts and vouchers for the settlement should be prop- 
erly made out, and that the settlement should be had 
according to the provisions of the statute; and if the 
administratrix required the advice and assistance of an 
attorney, to enable her to do so, the expense should be a 
charge against the estate.—24 Ala. 250. That no objec- 
tion was made to her accounts and vouchers, was proba- 
bly owing to the fact that she acted under the advice of 
an attorney. 


8. F. Hae, conira.—The ordinary duties of an admin- 
istrator are, to collect the assets, pay the debts of the 
estate, and make distribution. The main question in 
this case is, how far are these duties changed by an order 
of the probate court, authorizing the estate to be kept 
together under the provisions of the Code. It is insisted 
tor the appellees, that the statute does not authorize the 
personal representative to charge the estate for articles 
of family supply, and was not intended to preserve the 
family relation. Section 1903 provides, that the widow’s 
dower must, in all cases, be reserved. Section 1906 pro- 
vides, that separate accounts must be kept of the amount 
of money expended for each distributee. Section 1910 
provides, in effect, that each legatee or distributee, on 
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becoming of age, is entitled to his or her share of the 
estate. It surely was not the intention of the legislature 
to allow the widow her support out of the estate, when 
her dower is reserved to her; and it would be certainly 
unjust to allow the widow and a portion of the children 
to be supported out of the estate, while the others were 
off at school, and their support made a separate charge 
against them respectively. 

The same objections apply, with additional force, to 
the allowance claimed for the hire of the nurse and the 
purchase of the carpet; with the additional objection, 
that these expenditures were in no sense necessary for 
the use of the family. 

The allowance claimed for missionary labor among the 
slaves, however it may commend itself to our christian 
philanthropy, is not authorized by law. Slaves are 
regarded by law as property, and the administrator has 
to deal with them only in that capacity. Providing for 
their moral wants does not add totheir value as property, 
and is not within the scope of his duties. IPf any amount 
can be allowed for such expenses, no limit can be fixed 
to the amount which may be thus expended, as all reli- 
gions are entitled to equal protection and encouragement 
under our laws. 

It was not shown that the pleasure trip to Virginia was 
calculated to improve the children morally, physically, 
or intellectually ; and the expenses cannot be sustained, 
as a charge against the children, upon any legal principle. 

It is not denied that aa administrator is entitled toa 
credit for money paid out for the services of an attorney, 
in all cases where such legal services are required by the 
estate. But it is insisted, that where there is no contro- 
versy, and no difficulty is shown, it is his personal duty 
to make out his account foran annual settlement, and he 
cannot have it made out by an attorney at the expense of 
the estate. 


STONE, J.—The estate of intestate, in this case, was 
kept together by order of the probate court, under section 
1902 of the Code. The various exceptions and assign- 
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ments of error render it necessary that we shall construe 
sections 1902-09 of the Code, so far as they authorize 
expenditures for estates thus kept together. We premise, 
that no question seems to have been raised touching the 
conduct of the administration during the year 1856, in 
which year Mr. Pickens died.—See Pinckard v. Pinckard, 
24 Ala. 250; Code, § § 1900, 1901. 

The language of section 1900 of the Code is somewhat 
different from that of sections 1902, etseg. The purposes 
of the sections are also different. Section 1900 takes the 
place of the act of 1826, Clay’s Dig. 196, § 4. It operates 
only during the year of decedent’s death. The act of 
1826 was considered in Pinckard v. Pinckard, supra ; but 
we need not, and do not, now announce whether section 
1900 of the Code will receive the same construction. 

The sections of the Code, which the wants of this case 
require us to construe, take the place of the act of 1835. 
Clay’s Dig. 198. The most important question presented 
by this record, may be thus stated: When an estate is 
ordered to be kept together under section 1902 of the 
Code, is the family establishment to be kept up, and the 
family to be supported, at the expense of the estate? Or 
are the expenses of the family a separate charge against 
each distributee ? 

The legislation on this subject is somewhat meagre, and 
we are aware that some difficulties and embarrassments 
must grow out of any solution we may give of the ques- 
tion. Still we feel constrained to hold, that section 1902 
of the Code, and those following on the same subject, 
furnish no authority for maintaining the family of the 
deceased out of the assets proper of the estate ; nor should 
the family establishment be kept up at the expense of 
the estate. Someof the reasons which lead us to this 
conclusion are the following: 

1. The entire absence of express statutory authority for 
such proceeding. 

2. Section 1903 of the Code declares, that the dower 
of the widow must, in all cases, be reserved. This, in 
many cases, would deprive the estate of the use and occu- 
pation of the homestead, and would secure the dwelling- 
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house to the individual use of the widow. If her dower 
should be so laid off as not to include the dwelling-house, 
then the opposite doctrine would secure to the widow a 
home and support at the expense of the estate, in addition 
to the use and benefit of her dower interest, already al- 
lotted to her. 

3. Section 1906 of the Code requires, that separate ac- 
counts shall be kept of moneys appropriated and expended 
for each distributee. This repels the idea of a general 
expenditure. 

It results from these principles, that no portion of the 
expenditure for the family, either in the year 1857 or 1858, 
was a proper charge against the collective estate. This 
principle excludes from the general account expenditures 
for furniture, provisions, luxuries, servant hire, and every 
outlay which was not for the use of the plantation. But, 
inasmuch as the personal representative of the estate, in 
a case like the present, (and in the absence of guardians 
appointed for the minor distributees,) performs many, if 
not most of the functions of a guardian, the administra- 
trix was authorized to supply board, clothing, education, 
&e., to the minors, in style corresponding with their for- 
tune, social position, and expectations in life; and such 
supplies would be proper charges against each individual 
distributee. No absolute scale of expenditures can be 
laid down. This must depend on the fortune of the 
minor. It may, however, correspond with what ordinarily 
prudent persons, of similar fortune and social position, 
expend in the support, and intellectual, moral and social 
training of their own children. 

Mr. Pickens left an ample fortune. His children were 
all of ages which rendered it peculiarly proper that a 
mother’s care and watchfulness should be over and around 
them. Save the intervals when it was necessary for the 
older children to be from home at school, no place was so 
appropriate or so secure for their moral training, as the 
home and society of their mother. For the enjoyment 
of that home and its benefits, itis proper that their several 
distributive interests shall be charged with a sum which 
shall remunerate her for the outlay and expense she may 
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have incurred on their account; and this outlay and ex- 
pense will not be unreasonable, and should not be abated, 
unless it transcend the reasonable expenditures of ordi- 
narily prudent heads of families, having similar fortunes. 
If the tender years of some of the children rendered it 
proper to have the services of a nurse of rare and desira- 
ble qualifications, the administratrix was authorized to 
procure such nurse, provided she did not pay an unreason- 
ably high price for the same; and the outlay would be a 
proper charge against the children, for whose benefit the 
nurse was procured. The same rule will apply to the case 
of the private tutor. 

We have spoken above of the benefits to the children 
of the presence and influence of theirmother. It cannot 
be expected thata lady, of the fortune which Mrs. Pickens 
has, will always remain at home. The testimony in the 
record, as well as our own experience, informs us that per- 
sons thus circumstanced visit watering places, and other 
retreats for health and recreation ; and we cannot say that 
the children as well as the mother would not probably be 
benefited by such visit. It cannot be affirmed that an 
occasional summer excursifn, even to the Virginia Springs, 
such as is described in this record, is an unreasonable out- 
lay for persons having the fortunes which these children 
are shown to have. This charge should have been properly 
apportioned among the children. 

What we have said above will furnish a guide for a 
future settlement. We may add, that we find no item of 
outlay or expense, which, in view of the value of the 
estate in Mrs. Pickens’ hands, seems to be unreasonable 
or prodigal on her part. While it is not proper that the 
household expenses shall be apportioned among the several 
inmates, per capita, still it is eminently proper that the 
children, for their maintenance, shall be charged on ascale 
graduated by the style and quality of living in the family, 
unless, in so doing, a heavier expenditure is incurred than 
is usual with families similarly cireumstanced. It being 
fit and proper to train the children up in the circle, social 
and intellectual, in which their fortunes will justly entitle 
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them to move, it is but just that their several fortunes 
shall bear the burden of these advantages. 

[2.] The charge made by the administratrix for mis- 
sionary or religious services, procured for the slaves of the 
estate, was rejected. We do not assent to the proposition, 
that the administrator deals with the slaves of the estate, 
only in their character of property. Though they are 
property, they are intelligent beings, and under moral 
accountability. The master, or whoever stands in his 
place, is morally bound to furnish to this dependent and 
subject class such moral and religious instruction as is 
adapted to its political status. Such instruction, properly 
directed, not only benefits the slave in his moral relations, 
but enhances his value as an honest, faithful servant and 
laborer. Reasonable compensation for such services, when 
furnished and paid for by the administrator, becomes a 
proper charge against the estate. 

[3.] In the cases of Pinckard v. Pinckard,(24 Ala. 250,) 
and Bendall v. Bendall, (7b. 295,) the question of compen- 
sation to an attorney, for services rendered the adminis- 
trator in his settlements, was considered. In each of those 
cases, there was contest as to%some of the items. This 
court said, “If the administrator is met with exceptions 
to his account and vouchers, or to one or more important 
items, there seems to be no reason why he should be de- 
nied the assistance of legal counsel.” Neither of those 
cases presented the question, when no exceptions were 
filed. The present record raises this direct question. 

Every administration, even in its simplest form, casts 
upon the incumbent the performance of some duties, for 
the correct performance of which some knowledge of the 
law is necessary. The law, in adjusting the preferences in 
the right to administer on estates, or to execute wills, has 
not declared that legal knowledge is one of the qualifica- 
tions. So far from this being the case, the widow, who 
is certainly not presumed to be learned in the law, stands 
first in the list of preferred applicants. To deny to an 
administrator the right to have counsel, except when ex- 
ceptions are filed, is to take from him, except at his own 
expense, the means of protecting himself against after 
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liabilities and losses, by proceeding correctly in the several 
stages of the administration. 

Much of the severe and disastrous litigation in this 
State, in which estatesand their representatives have been 
involved, may be traced to some error in what may be 
called the simple stages of the administration. It would 
be difficult to estimate the amount of loss, chargeable to 
what would be set down as slight errors. A little precau- 
tion, and considerate legal advice, would generally prevent 
these serious, and frequently ruinous consequences. We 
do not say that every step in the administration should 
be taken under legal advice. That might lead to too 
great expense. There are certain proceedings, however, 
which require accuracy. Inventories, orders to sell land 
and slaves, and accounts current for settlement, are of 
this class. In these stages, unless it appears that the 
representative has unnecessarily sought to charge the 
estate, a reasonable free for counsel should not be disal- 
lowed. Of course, the well-being of the estate, and the 
reasonable security of the administrator, should alone be 
regarded as justifying such expenditure. The claim for 
counsel fees should have been allowed. 

Reversed and remanded. 





DOE ex pem. HUGHES vs. WILKINSON. 


[BJECTMENT BY HEJRS-AT-LAW OF WIFE AGAINST SUB-PURCHASER FROM HUSBAND 
AND WIFE.] 


1. Admissibility of parol evidence explanatory of certificate of acknowledgment of deed. 
Where the deed of husband and wife, conveying lands belonging to the 
wife, and a relinquishment by the wife of her dower in the same lands, are 
written on the same sheet of paper ; and the certificate of a justice of the 
peace, to the effect that the wife, on private examination apart from her 
husband, “ acknowledged that she signed, sealed and delivered the foregoing 
instrument, as her voluntary act and deed,” is appended at the foot of the 
relinquishment,—a party claiming under the deed cannot be allowed to 
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prove, by the parol testimony of the justice by whom the acknowledgment 
was taken, that the acknowledgment was intended by the wife and himself 
to apply to the deed, and not to the relinquishment|; but he may thus prove 
that, when the acknowledgment was taken, the relinquishment of dower 
was not written on the paper. (A. J. Warker,C. J., dissenting from the 
former proposition.) 

2. Impeaching witness.—The rule which requires a party, seeking to impeach a 
witness by proof of prior contradictory statements, to lay a predicate for 
so doing by inquiring of the witness whether or not he made such state- 
ments, is applicable to a case in which the contradictory statements were 
made in the written deposition of the witness taken in a prior case between 
the same parties. 


AppEAL from the Circuit Court of Montgomery. 
Tried before the Hon. Joun E. Moors. 


Tuts action was brought by the appellants, against 
Beverly N. Wilkinson, to recover a certain parcel of land 
in the city of Montgomery, which the plaintiffs claimed 
as the heirs-at-law of Mrs. Jane A. E. McBryde, deceased, 
and to which the defendant derived title under a deed 
from one Homer Blackman, who claimed under a deed 
from Mrs. McBryde and her husband. It is the same case 
which was before this court at its June term, 1852, and 
which may be found reported in 21 Ala. 296; the judg- 
ment from which this appeal is prosecuted having been 
rendered at the November term, 1857, after the dismissal 
of the bill in chancery which was filed by the defendant 
to enjoin the further prosecution of the action.—See Mc- 
Bryde’s Heirs v. Wilkinson, 29 Ala. 662. 

On the trial, as the bill of exceptions shows, after the 
plaintifis had proved title in their ancestor, her death, and 
that they were her heirs-at-law, “the defendant proposed 
to read to the jury the following instruments, with the 
certificates thereto attached,all on the same sheet of paper, 
having proved the signatures thereto, as follows.” The 
instruments here set out are—I1st, a deed from Edward 
A. McBryde and Jane A. E., his wife, dated the 16th 
May, 1839, conveying the premises in controversy to 
Homer Blackman; 2d, the certificate of Robert Parker, 
a justice of the peace, to the effect that, “on the 16th 
and 17th days of May, 1839, the above named Edward A. 
McBryde and Jane Ann Elizabeth McBryde, his wife, 
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both personally appeared” before him, “and acknowledged 
the above instrument to. be their own free act and deed”; 
3d, a relinquishment by Mrs. McBryde of “ail right, title, 
interest and claim to dower” in the premises conveyed by 
the deed, dated the 17th May, 1839 ; and, 4th, a certificate 
by Robert Parker, as justice of the peace, to the effect 
that, on said 17th May, 1889, he had examined Mrs. Me- 
Bryde “privately and apart from her said husband, and 
that on such private examination she acknowledged that 
she signed, sealed and delivered the foregoing instrument, 
as her voluntary act and deed, freely, without any threats, 
fear, or compulsion of her said husband.” In offering 
these instruments, the defendant “ announced at the time 
that he expected to prove, by parol evidence, that the cer- 
tificate next to the relinquishment of dower was, by mis- 
take of the officer who took it, made to apply to the 
relinquishment of dower, when in fact it was intended by 
Mrs. McBryde and the officer to apply to the deed signed 
by Edward A. McBryde and his wife jointly. To the ad- 
mission of the same, as proposed to be read, in connection 
with the testimony, the plaintiffs objected; but their ob- 
jection was overruled, the instrument was read tothe jury, 
and they excepted. The plaintifis then objected to the 
reading of the deed from said McBryde and wife jointly, 
on the proof made, and the proof proposed to be made in 
connection therewith, as above stated ; but their objection 
was overruled, the instruments were read to the jury, and 
they excepted.” Thedefendant then read in evidence, 
after proof of its execution, a quit-claim deed for the 
premises, from said Homer Blackman to himself, dated 
the 27th January, 1847. . 

The defendant afterwards offered in evidence the depo- 
sition of Robert Parker, the justice of the peace by whom 
the certificates above referred to were made; which was 
taken on interrogatories, and to which were appended as 
exhibits the said deeds and certificates, marked ‘ A,” 
“B,” «C,” and “D,” in the order in which they are above 
described. The material portions of the testimony of 
this witness are in the following words: ‘“(1.) Witness 
says, that he has looked on the deed marked ‘ exhibit A,’ 

















ALABAMA. 
Doe d. Hughes v. Wilkinson. 


456 








and that he was, at the time of the date of said deed, a 
justice of the peace and notary public for Montgomery 
county. (2.) He says, that he has seen this deed before ; 
that it was first shown to him, either by Nathan Harris, 
now deceased, or by Homer Blackman, (he does not re- 
member which;) that he presented said deed to Edward 
A. McBryde, to get him to acknowledge its execution, on 
the 16th May, 1839, and to Mrs. Jane A. E. McBryde, for 
her signature, (she not having signed,) on the 17th May, 
1839, when she signed the same in hispresence; that said 
Edward A. McBryde acknowledged before him that he 
signed, sealed and delivered the said deed, on the 16th 
May, 1839,—a certificate of which he gave, at the bottom 
of said deed, marked ‘ B’; and thatsaid deed was present- 
ed for the purpose above stated, at the request of either 
Nathan Harris or Homer Blackman, but he does not 
recollect which. He further says, that Mrs. Jane A. E, 
McBryde being a married woman when the deed was pre- 
sented to him by said Harris or Blackman, he was request- 
ed, not only to get her signature to the deed, but also to 
examine her, separate and apart from her husband, touch- 
ing her willingness to execute said deed. (3.) Witness 
has looked upon the certificate marked ‘B,’ and says, that 
said certificate is signed by himself; that both said 
Edward A. McBryde and Mrs. Jane A. E. McBryde 
acknowledged the execution of said deed before him, as 
said certificate purports on its face; and that they did 
not appear before him at the sume time and place,‘but E. 
A. McBryde appeared on the 16th, and Mrs. McBryde on 
the 17th May, as above set forth. (4.) He says, that he 
has looked on the deed marked ‘C’; that there was a 
blank on the back of the deed marked ‘ A,’ for the renun- 
ciation of dower; that this blank had not been filled up 
when handed to witness by said Harris or Blackman, nor 
was he requested to fill up said blank, or to take any re- 
nunciation of dower from Mrs. McBryde; that after the 
deed marked ‘A’ had been executed by Mrs. McBryde, 
he advised her that he had better fill up said blank, and 
for her to relinquish her dower; that she replied to this, 
that Homer Blackman had been a good friend to her, and 




















JANUARY TERM, 1860. 457 
Doe d. Hughes v. Wilkinson. 








had bought and paid for the land, and she wanted him to 
have a good title; that witness then told her, that her 
signing the dower would make the title stronger, and she 
then agreed to sign the deed marked ‘©’ ; and that he then 
filled up the deed, she signed it, and he subscribed his 
name thereto as awitness. (5.) He has looked upon the 
certificate marked ‘D’, and says, that he did examine 
Mrs. McBryde, separate and apart from her husband, as 
said certificate imports; that he examined her as to the 
deed marked ‘ A’; that she acknowledged before him, on 
such private examination, that she signed, sealed, and de- 
livered the said deed, as her voluntary act and deed, freely, 
without any fear, threats, or compulsion of her said hus- 
band; that she then said, also, that the property was her 
own, and that she desired to convey it to Blackman; and 
that under this examination witness made the certificate marked 
‘PD.’ (6.) He says, that he has been examined on this 
subject before, and that if anything is set down in that 
examination as his evidence, which goes to show that the 
certificate marked ‘ D’ relates to the deed marked ‘C,’ 
and not to the deed marked ‘ A,’ then he must have mis- 
understood the interrogatory, or he was misunderstood in 
his answer; for he never intended to give any such testi- 
mony, as he always knew that the said certificate related 
to the deed marked ‘A.’ (7.) He says, that he is not able 
to answer this interrogatory positively ; but, according to the 
best of his recollection and belief, the certificate marked ‘ D’ 
was completed, before the deed marked ‘ C’ was executed ; for 
the execution of the deed marked‘ C” was an after-thought of 
witness, supposing it might make the title stronger, as Mrs. 
McBryde said she wanted to make a good title.”’ The plaintiffs 
objected to this entire deposition, and also to each of the 
italicized portions separately, “as illegal and incompetent 
evidence;” but the court overruled their several objections, 
and they excepted. 

For the purpose of contradicting said Parker, and im- 
peaching his testimony above set out, the plaintiffs pro- 
posed to read in evidence his deposition as a witness in 
the chancery suit above mentioned. The court excluded 

30 











458 ALABAMA. 
Doe d. Hughes v. Wilkinson. 








this evidence, on the defendant’s motion, and the plaintiffs 
excepted. 

These rulings of the court, with others, in consequence 
of which the plaintiffs were compelled to take a nonsuit, 
are now assigned as error. 


Exmore & Yancey, for the appellants.—The settled 
rule is, “that the intent of a party is to be ascertained 
from the meaning of the words in the instrument, and 
from those words alone, with the aid of such extrinsic 
evidence as the law permits to be used, in order to enable 
a court to discover the meaning of the terms in the in- 
strument, and to apply them to the particular facts of the 
case.” —2 Phil. Ev. (ed. 1849,) 276, (ed. 1859,) 638. This 
rule is divided into two branches, which relate to patent 
and latent ambiguities; and the former branch of the 
rule, relative to patent ambiguities, is again sub-divided 
into two branches—viz., that class of patent ambiguities 
which are susceptible of explanation, and that which re- 
lates to patent ambiguities not susceptible of explanation. 

In reference to the former class of patent ambiguities, 
the rule is, that parol evidence is admissible, where words 
have acquired a peculiar meaning in any art or trade, or 
by local usage, or among particular classes, or are in a 
foreign language; or, perhaps, where the party has been 
in the habit of using some particular term to express a 
particular object or subject, and has used that term in the 
instrument to be construed. The cases of Fagin v. Con- 
nolly, (25 Missouri, 94,) Bradley v. Steam Packet Co., 
(13 Peters, 89,) and Brown & Co. v. MeGran, (14 Peters, 
493,) cited by the appellee’s counsel, belong to this class. 
The second class of patent ambiguities includes all cases 
that cannot be brought within the first class, and embraces 
those cases in which the words used are of well-known 
meaning, and are appled to matters in the instrument, 
but the context does not show how they were intended to 
be used ; cases in which, from the obscurity of the writing, 
inaccuracy of expression, or any failure therein to express 
the meaning, the court cannot arrive at the intention of 
the parties. Under this branch of the rule, parol evidence 
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of the intention of the parties, as shown by. their decla- 
rations contemporaneous with the execution of the instru- 
ment, or before or after that time, is excluded. As appli- 
cable to wills, it excludes parol evidence of the actual 
intention of the testator, for the purpose of controlling 
or influencing the construction of the written words, or 
introducing into the will an intention not apparent on its 
face.—1 Jarman on Wills, m. pp. 358, 864; 2 Phil. Ev. 
(ed. of 1849,) 310, 278, 286 ; 1 Greenl. Ev. § 300. Castleton 
v. Turner, (cited in 1 Jarman on Wills, 857,) Doe vy, 
Westlake, (cited in 2 Phil. Ev. 334,) and Richardson y. 
Watson, (4 Barn. & Adol. 787,) are cases which fall within 
this branch of the rule. In reference to latent ambigui- 
ties, which are susceptible of explanation, the rule applies 
to those cases in which it is first made to appear, by parol 
evidence, that there are two or more persons or things, or 
two or more subjects, equally answering the description 
in the instrument; or, as expressed by Phillipps, (Ev. 
vol. 2, p. 277,) “for the purpose of applying the instru- 
ment to the facts, and of determining what passes by it, 
or who takes an interest in it, every material fact may be 
introduced that will enable the court to identify the person 
or thing mentioned in the instrument.” 

The case at bar does not fall within the rule applicable 
to latent ambiguities. The parol evidence was offered and 
admitted, not for the purpose of raising an ambiguity, 
but to explain and remove the ambiguity which was sup- 
posed to be apparent on the face of the deeds and certifi- 
eates. But there was, in fact, no ambiguity on the face 
of the instruments, whether construed separately or 
together. The entire sheet of paper, as offered in evi- 
dence, presented to the consideration of the court two 
deeds and two certificates; the deed of McBryde and 
wife, with a certificate thereto attached, being written on 
the first half of the paper; and the relinquishment of 
dower, with another certificate thereunto attached, on the 
second half. Construed separately, each certificate refers 
to the deed immediately preceding it, and can refer te 
no other deed. Construed together, the reference mus. 
still be the same; otherwise, we have two certificates ap- 
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pended to one deed, and another deed without any certifi- 
eate. Construed together, no ambiguity could arise, un- 
less the words “ the foregoing instrument,” as used in the 
second certificate, referred indifferently to each of the 
deeds written on the same paper. But the relative words 
of the certificate properly refer to the instrument imme- 
diately preceding them; and such was the decision of this 
court when the case was formerly before it. If the rela- 
tive words refer with equal legal certainty to both deeds, 
then the record presents a case of patent ambiguity, in 
which parol evidence of the intention of the parties is 
inadmissible. 


Go.ptuwalrTE, Rice & Sempre, conira.—1. It is the pro- 
vince of the court to construe written documents, but the 
application of their provisions to external objects is the 
peculiar province of the jury.—Richardson v. City of 
Boston, 19 How. (U. 8.) R. 263; McLendon v. Godfrey, 
3 Ala. 181; Grant v. Maddox, 15 Mees. & W. 787, note; 
Brown & Co. v. MeGran, 14 Peters, 493; Fish v. Hub- 
bard, 21 irene 652; Bradley v. Steam Packet Co., 
13 Peters, 89, 102; Fagin v. Connolly, 25 Missouri, 94 ; 
Bishop of Meath v. Lond Belfield, L Wilson, 215. 

2. Ambiguities apparent on the face of an instrument 
are distinguished from such mistakes or inconsistencies as 
cannot appear from an inspection of it. It is firmly set- 
tled, as to the latter, that parol evidence may be intro- 
duced, “explanatory of the intrinsic circumstances, and 
reconcilable with the written instrument.’”—Hamner v. 
Cobb, 2 Stew. & P. 883; Meredith v. Richardson, 10 Ala. 


828; Hogan v. Reynolds, 8 Ala. 59; Lunsford v. Richard- 


son, 5 Ala. 618; Clammer v. State, 9 Gill, 279; Wood 
v. White, 32 Maine, 340; Taney v. Batchell, 9 Gill, 211, 
and authorities cited in first paragraph. 

3. The opinion pronounced in this cause by this court, 
at its June term, 1852, (21 Ala. 296,) is based entirely 
upon the face of the papers, and the mere inferences drawn 
from them, in the absence of all explanatory evidence. Con- 
ceding that opinion to be correct, upon the case as then 
presented, it is not the law of the very different case now 
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presented; explanatory evidence of a controlling charac- 
ter being now introduced, which renders the former opin- 
ion inapplicable to the case.— Walker v. Forbes, 31 Ala. 
9; McBryde’s Heirs v. Wilkinson, 29 Ala. 662. The for- 
mer opinion amounts, at most, only to an announcement 
of the prima-facie intendments arising from the mere face 
of the papers, in the absence of all explanatory evidence ; 
but it does not decide, or intimate, that the words “ the 
foregoing instrument,” occurring in the certificate of the 
justice, were not explainable by parol evidence; nor that 
those words might not be shown, by parol evidence, to 
apply and refer to the deed of McBryde and wife. Whether 
or not those words could be thus explained, was a question 
neither presented nor considered at that time. 

4. If the certificate of the justice had used the words 
“the next foregoing instrument,” or “the instrument im- 
mediately preceding this certificate,’ parol evidence would 
not have been admissible, to show that those words did 
not apply or refer to the relinquishment of dower; be- 
cause, in that case, the parol evidence would directly con- 
tradict the express words of the certificate, and could not 
be reconciled with those words. But the words actually 
used in the certificate, are essentially different from those 
supposed, and are reconcilable with what the parol evi- 
dence tends to prove. They refer to some instrument 
which precedes the certificate, on the same piece of paper, 
but do not, per se, conclusively fix their own reference or 
application ; they refer to an external object, but do not 
definitely point to what object; and as two instruments 
are found before them, on the same piece of paper, to 
either one of which they may be applied without produ- 
cing any repugnancy or irreconcilable conflict, the parol 
evidence was admissible to fix their application. 


R. W. WALKER, J.—The appellee (who was the de- 
fendant in the court below) offered in evidence a paper 
consisting of asingle sheet, upon which are found—lst, 
a deed, dated 16th May, 1839, executed by McBryde and 
wife, conveying the land in controversy to Homer Black- 
man; 2d, a certificate by a justice of the peace, of the 
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acknowledgment, on the 16th and 17th May, 1839, by 
McBryde and wife, of “the above instrument,” as “ their 
own free act and deed,” which certificate does not show 
a private examination of the feme covert ; 3d, arelinquish- 
ment of dower by Mrs. McBryde, dated 17th May, 1839, 
written upon the back of the above mentioned deed, and 
relinquishing to “ Homer Blackman, the grantee within 
named,” her dower “in the lands and premises within 
described; and 4th, a certificate by the same justice of 
the peace, written beneath the relinquishment, and dated 
17th May, 1839, to the effect that he had on that day ex- 
amined Mrs. McBryde, privately and apart from her hus- 
band, and that on such private examination she “ac- 
knowledged that she signed, sealed, and delivered the 
foregoing instrument,as her voluntary act and deed, freely, 
without any fear, threats, or compulsion of her husband.” 

The fee in the land was in Mrs. McBryde, and if the 
words “the foregoing instrument,” as used in the last 
mentioned certificate, refer to the deed, and not to the 
relinquishment of dower, the estate of the wife in the 
land passed by the deed and certificate. But, if those 
words refer to the relinquishment of dower, and not to 
the deed, the estate of the wife in the land did not pass. 
Doe ex dem. Hughes v. Wilkinson, 21 Ala. 296; McBryde 
v. Wilkinson, 29 Ala. 662. The defendant insisted in the 
court below, that the certificate which follows the relin- 
quishment was really applicable to the deed; and the 
court, in effect, permitted him to show by parol evidence, 
and as an independent fact, that the deed of McBryde 
and wife, and not the relinquishment of dower, was the 
instrument intended to be designated by the words, “the 
foregoing instrument,” as used in that certificate. The 
admissibility of this evidence is the main question which 
we are to decide. : 

The general rule, in reference to the construction of 
written instruments, is, that the inquiry is restricted to 
the meaning of the terms used, and to the intent which 
the language of the instrument expresses. It is true that, 
for the purpose of enabling the court to arrive at the in- 
tention expressed in the writing, and to make a correct 
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application of the words of the instrument to the subject- 
matter thereof and the objects proposed to be described, 
all the surrounding facts and circumstances may be proved. 
In other words, the court may, by admitting in evidence 
the extrinsic circumstances under which the writing was 
made, place itself in the situation of the party who made 
it, and so judge of the meaning of the words, and of the 
correct application of the language to the things described. 
Such evidence is received, not for the purpose of import- 
ing into the writing an intention not expressed therein, 
but simply with the view of elucidating the meaning of 
the words employed ; and in its admission, the line which 
separates evidence which aids the interpretation of what is 
in the instrument, from direct evidence of intention in- 
dependent of the instrument, must be kept steadily in 
view,—the duty of the court being to declare the meaning 
of what is written in the instrument, not of what was in- 
tended to be written.—2 Phill. Ev. (ed. of 1849,) 277, 281, 
293-4; 4 Phill. Ev. 528, 529, 531, 551, 571, 495, 534; 
1 Greenl. Ev. § § 277, 288; Rosborough v. Hemphill, 
5 Rich. Eq. 105-6-7; Tucker v. Seaman’s Aid Society, 
7 Mete. 188, (205 ;) Wigram, 59, 138 ; 1 Spence’s Eq. Jur. 
555-6-7. 

To the general rule which excludes any direct evidence 
of what the party intended, except such as may be fur- 
nished by the writing itself when construed in the light 
of the circumstances surrounding the writer when it was 
executed, the authorities have established two exceptions, 
the recognition of which has been forced upon the courts 
by the necessity of the case. The first of these is where 
the object is to rebut an equity, and prevails alone in 
courts of equity.—2 Taylor Ev. §§ 854, 861, and cases 
cited. The second exception alluded to is where the in- 
strument refers to some external object, and it is made 
to appear that there are two or more objects, to each of 
which the language employed is applicable with legal cer- 
tainty. In such cases, extrinsic evidence is admissible, to 
show to which one of these several objects the party in- 
tended to refer.—4 Phill. Ev. (ed. of 1850,) 534, 536, 539, 
540-1, 551; Wigram Extr. Ev. 14, (7th proposition,) 118, 
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115, 147-9, 169; 2 Phill. Ev. (ed. 1849,) 300, 303, 322, 
327-8; 1 Green]. Ev. §§ 288, 290; 2 Taylor Ev. § § 854, 
846-61, 867; Doe v. Hiscocks, 5 M. & W. 362, (867-8,) 
and note on p. 372; Doe exd. Gord v. Needs, 2 M. & W. 
129; Miller v. Travers, 8 Bing. 244; Osborne v. Wise, 
7 C. & P. 761; Tucker v. Seaman’s Aid Society, 7 Mete. 
188, (205-6-7-8 ;) 1 Spence’s Eq. Jur. 560-1. As where 
the testator gives the manor of Dale to his nephew, John 
Smith ; and in applying the will to the property, it appears 
that the testator had two manors of Dale, or two nephews 
named John Smith; and no inference can be drawn from 
other parts of the will, or the circumstances and relations 
of the testator, to indicate which was meant: in such a 
case, parol evidence is admissil le, to show which manor 
was intended to pass, and which nephew was intended to 
take. Doe v. Hiscocks, 5 M. & W. 368; Miller v. Travers, 
8 Bing. 244; Tucker v. Seaman’s Aid Society, 7 Mete. 
206; and authorities supra. So, where the head of Swan 
Creek is called for in a deed, and two creeks are set up 
by the respective disputants, parol evidence is allowed, 
to show which is the creek intended. In like manner, 
where a tree is called for, and there are two trees answer- 
ing the description ; or where a way is granted, and there 
are two ways to which the language is equally applicable, 
the courts will receive extrinsic evidence of the intention 
itself, in order to make certain the object which the parties 
actually had in view.—4 Phill. Ev. (ed. 1850,) 496, 539 ; 
Hammond v. Ridgely, 5 Har. & J. 215; Pritchard v. Hicks, 
1 Paige, 270; Doe v. Morgan, 1 Cromp. & Mees. 235; 
Waterman v. Johnson, 13 Pick. 261; Coit v. Starkweather, 
8 Conn. 289. 

In this class of cases, the inquiry is, what did the party 
intend to express; and avy evidence which, upon gen- 
eral principles, is relevant and material to that inquiry, 
will be admitted. Declarations of the parties,made at 
the time of the execution of the instrument, or any other 
facts indicating an intention to refer to any one of the 
several objects, which appear to be equally within the 
words employed, are received, to settle the doubt as to 
which was the object actually intended.—Wigram Extr. 
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Ev. 118; 4 Phill. Ev. 540, 551; Doe v. Hiscocks, 5 M. & 
W. 369; Doe v. Needs, 2 M. & W. 129; 2 Taylor Ev. 
§ § 856-8. 

The principle on which, in this class of cases, the courts 
receive direct evidence of the intention of the party in 
using particular words, is thus stated by Parke, B., in Doe 
d. Good v. Needs, 2 M. & W. 129: ‘ The characteristic 
of all these cases is, that the words of the will do describe 
the object or subject intended; and the evidence of the 
declarations of the testator has not the effect of varying 
the instrument in any way whatever: it only enables the 
court to reject one of the subjects or objects, to which 
the description of the will applies, and to determine 
which of the two the devisor understood to be signified 
by the description used in the will.”—See, also, Wigram 
Extr. Ev. 115; Tucker v. Seaman’s Society, 7 Mete. 208 ; 
Doe v. Hiscocks, 5 M. & W. 369. 

Such cases meet exactly Lord Bacon’s definition of a 
latent ambiguity, which, he says, “is that which seemeth 
certain and without ambiguity for anything that appeareth 
upon the deed or instrument ; but there is some collateral 
matter out of the deed that breedeth ambiguity.” It is 
the nature of a latent ambiguity never to appear on the 
face of the writing, but to lie hidden in the person or 
thing or subject whereof the writing speaks.—Hand v. 
Hoffman, 3 Halsted, 78. And as it is raised by extrinsic 
evidence, it may fairly be dissolved by the same means- 
4 Phill. Ev. 526. 

In all other cases, therefore, except where the object is 
to rebut an equity, or where the language of the instru- 
ment is indifferently applicable to two extraneous subject- 
matters, it is the duty of the court to reject direct evidence 
showing how the maker intended the words he has used to 
be understood.—4 Phill. Ev. (ed. 1850,) 522, 5384, 551, 
568; 5 M. & W. 369; Carrington v. Golden, 138 Gratt. 
587, (5938-4, 610;) Rosborough v. Hemphill, 5 Rich. Eq. 
95, (105-6 ;) Schoppert v. Gillam,6 Rich. Eq. 85; 1 Spence’s 
Kq. Jur. 560-1; Wigram, 9, 10, 76, 104; 2 Taylor Ev. 
§ 854, and authorities supra. 

Hence, when the queston to be determined is as to the 
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meaning of words which are not used as the symbols of 
something extraneous to the instrument, but are applied 
to matters in the context ; and the court cannot, from the 
writing itself, as explained by the circumstances under 
which it was executed, ascertain the precise application 
which was intended, parol evidence is inadmissible to as- 
certain and establish such intention as an independent 
fact, and the instrument will be so far void for uncertainty- 
Wigram, 14, (6th prop.) 74-6, 65, 179; Doe v. Hiscocks, 
5 M. & W. 369; 1Greenl. Ev. § 800; Fish v. Hubbard, 
21 Wend. 651, (659 ;) 4 Phill. Ev. 528, 571. 

It follows from what has been said, that the propriety 
of permitting the appellee to show, by the testimony of 
the justice of the peace who eertified the acknowledg- 
ment, that the words of the certificate were intended to 
designate the deed and not the relinquishment of dower, 
depends upon the inquiry, whether the reference in the 
certificate to “ the foregoing instrument,” is a reference 
to some extraneous object ; and if so, whether it is appli- 
cable with like legal certainty to each of the instruments 
above named. 

The two deeds, and the acknowledgment, were all writ- 
ten on the same sheet of paper. They were all executed 
about the same time—all related to the same subject-mat- 
ter—and the entire paper was introduced on the trial by 
the appellee as one piece of documentary evidence. The 
certificate of acknowledgment is simply a part of this 
paper—a mere dependent part, which, of itself, means 
nothing, and becomes sensible only by its connection with 
what precedes it on the same sheet. There cannot be a 
doubt, we think, that for the purpose of construing the 
certificate in question, the various writings which precede 
it on the same paper, and with which it is expressly as 
well as tacitly connected, are to be read with the certifi- 
cate, as if they all together constituted one writing. 
4 Phill. Ev. 517-18; Cuthbert v. Wolfe, 19 Ala. 373; 
Rives v. Toulmin, 19 Ala. 288. Writings thus connected 
can no more be subjected to the influence of parol evi- 
dence, than if they in fact constituted an entire instru- 
ment.—4 Phill. Ev. 519; Hall v. Adams, 1 Hill, 601. 
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Consequently, a reference in the certificate, to one of the 
preceding writings on the same sheet, is not a reference 
to some extrinsic object, 7. ¢., to something not to be 
found in any part of the paper, (21 Wend. 659,) but 
must be considered as relating to an antecedent part of 
the same context. 

The very terms of the certificate show, that the object 
referred to is connected with it on the same piece of paper, 
and no more extrinsic than the first of several codicils 
of a will, all written on one sheet, would be extrinsic to 
those which followed it. The words, “the foregoing in- 
strument,”’ must be viewed, therefore, simply as words of 
relation, referring to antecedent matter in the context; 
and the case is thus brought directly within the rule, that 
parol evidence is inadmissible to prove to which of two 
antecedents a given relative was intended to refer. 
4 Phill. Ev. (ed. 1850,) 529. Thus, where the testator 
made dispositions in his will to several persons, among 
others to his wife and niece, who were the only women 
mentioned in the will, and then devised “to her’ a par- 
ticular estate for life, the question was whether parol 
evidence was admissible to show which of the two was 
intended. The lord chancellor refused to receive it, on 
the ground that it would tend to put it in the power of 
witnesses to make wills for testators.—Castleton v. Turner, 
8 Atk. 259; 1 Jarman on Wills, 361; see Abercrombie 
v. Abercrombie, 27 Ala. 495. So, declarations of the 
testator, and other evidence aliunde, are inadmissible, to 
prove what was intended by an unmeaning or senseless 
word; or for the purpose of changing, to any extent, a 
technical rule of verbal construction; or of reconciling 
conflicting clauses in a will; or of abridging or increasing 
the effect of words used; or of proving that a word was 
used in a popular or secondary sense, when the context 
shows that it was employed in its primary or technical 
sense.—4 Phill. Ev. 529; Wigram Extr. Ev. 70, 139; 
Lane v. Earl of Stanhope, 6 Term R. 352; Field v. Eaton, 
1 Dev. Eq. 283; 1 Spence’s Eq. Jur. 566-7-9; 2 Phill. 
Ev. 334-5; Doe v. Westlake, 4 B. & Ad. 57; Barlow v. 
Lambert, 28 Ala. 704. All these are but illustrations of 
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the general principle, that parol evidence is not admissi- 
ble,either to change the intention expressed in the writing, 
or to supply the defect which results from the use of 
language which is essentially so loose and imperfect as 
not to express any definite intent. “To define what is 
indefinite, is to make a material addition to the writing.” 
Wigram, 118; 4 Phill. Ev. 528. 

It being seen that, for the purpose of construing the cer- 
tificate, all the writings on the same paper with it are to 
be viewed as one entire context, it follows that, if upon 
an examination of all of them, aided by evidence of the 
circumstances under which the certificate was made, it 
cannot be told to which of the two deeds it was intended 
to refer, then this would be a case of patent ambiguity, 
of that class which is not susceptible of explanation by 
parol evidence.—Authorities before cited; also, Wigram, 
134-5; 21 Wend. 659; Abercrombie v. Abercrombie, 
27 Ala. 495; Johnson v. Johnson, 32 Ala. 637. 

Even if we were to concede, that the reference in the 
certificate to “the foregoing instrument,” is a reference | 
to an extrinsic object, and not to antecedent matter form- 
ing part of the same context, the decision of this court 
when the case was here before would be conclusive against 
the admissibility of the evidence under consideration. 
The argument for the appellee is, that the two deeds are 
objects extrinsic of the certificate, and that the words of 
the latter being applicable with like legal certainty to 
both deeds, parol evidence is admissible to show to which 
one of the two the parties actually intended to refer. In 
other words, the existence of the two deeds on the same 
paper with the certificate shows a latent ambiguity, which 
may be explained by direct evidence of the intention of 
the parties. But the former decision of this court was 
made upon the very evidence which, it is now insisted, 
shows a latent ambiguity; and it was then held, that the 
words of this certificate were applicable, not to the deed, 
but to the relinquishment. The court, therefore, in effect 
decided, that the existence of the two deeds on the same 
paper with the certificate, which is the only evidence re- 
lied on as showing a latent ambiguity in the certificate, 
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did not in fact have any such effect. Thus, the only 
ground on which the proposed evidence of the intention 
of the parties could, in any aspect of the case, be held ad- 
missible, was by that decision taken away; for parol 
evidence is not admissible to explain an asserted ambi- 
guity, which this court, upon full consideration of the 
very evidence out of which it is alleged to arise, has de- 
cided has no existence.—Doe ex d. Hughes v. Wilkinson, 
21 Ala. 296. 

It having been decided when the ease was here before 
that the words of the certificate did not describe the deed, 
but did describe the relinquishment, it is clear that parol 
evidence was inadmissible to prove that the instrument 
not described was in fact the one to which the parties in- 
tended to refer.—4 Phill. Ev. 529, 571; Bell v. Morse, 
6N. H. 205; Sellwood v. Mildmay, 3 Vesey, Jr. 306; 
Flournoy v. Mims, 17 Ala. 36. 

The court permitted the appellee to show, by the testi- 
mony of the justice of the peace, that the last certificate 
was made under an examination of Mrs. McBryde which 
had relation to the joint deed of her husband and herself, 
and not to the relinquishment of dower by her. This was 
equivalent to proving by direct evidence to which of the 
two deeds the certificate was intended to refer, and the 
court erred in permitting it to be introduced. 

But, although the court erred in permitting the appellee 
to prove, by extrinsic evidence, that it was the intention 
of the parties that the certificate should refer to the deed, 
instead of the relinquishment ; still, as the matter to be 
determined was the meaning and application of the words 
used in the certificate, it was the duty of the court to re- 
ceive evidence of the condition of things in view of the 
parties at the time it was made. All written instruments 
tacitly refer to the circumstances in which their authors 
stand when they make them, and a knowledge of these 
is ancillary to the right interpretation of the language 
employed. By receiving evidence which shows the situa- 
tion of the party, in all his relations, to persons and things 
xround him, the court is, as it were, placed in the position 
of the person who used the words, and is better able to 
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determine their meaning and application.—1 Green|. Ev. 
§§ 277, 287-8; Roseborough v. Hemphill, 5 Rich. Eq. 105. 

The appellee had, therefore, the right to show what 
was the state of the paper, on which the certificate was 
written, at the time the certificate was placed there. Such 
evidence might affect very materially the meaning and 
application of the words used inthe certificate. For, if 
when the acknowledgment was taken and certified, the 
deed of McBryde and wife was the only conveyance writ- 
ten upon the paper, it is obvious that the certificate would 
be referred to that deed, and not to the relinquishment of 
dower. Such evidence would show that, when the certifi- 
cate was made, the deed of McBryde and wife was the 
only deed in existence, which answered the description 
furnished by the words “the foregoing instrument,” as 
used in the certificate; and these words, when read by 
the light of this fact, would necessarily be held to mean 
the first deed. This would not be evidence of the inten- 
tion of the parties, independent of the writing, but of a 
contemporaneous fact, ancillary to a right interpretation 
of the words of the writing.—4 Phill. Ev. 537, 578, 593 ; 
Haywood v. Perrin, 10 Pick. 228. 

Accoriingly, the court did not err in refusing to exclude 
from the jury the answer of the witness Parker to the 
7th interrogatory, which tends to show ‘that the last cer- 
tificate was completed before the relinquishment of dower 
was written. 

[2.] The rule, that a party who seeks to discredit a 
witness, by proof of contradictory statements made by 
him, must first lay a foundation for doing so, by inquir- 
ing of the witness whether or not he has made such 
statements, applies as well where the evidence which is 
sought to be contradicted is in the form of a deposition, 
taken under commission, as where it is given in the course 
of an oral examination of the witness on the trial; nor 
is the application of this rule prevented by the fact, that 
the previous contradictory statements sought to be intro- 
duced were made under oath, and in writing. Both of 
the propositions above stated seem to be questioned in 
the opinion of Ormond, J., in Heirs of Holman vy. Bank 
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of Norfolk, 12 Ala. 370, (408-9.) But the intimation 
there made, that the rule in question does not apply where 
the evidence which is sought to be contradicted is in the 
form of a deposition, is opposed to the decision of the 
court, upon this very point, in the case of Howell v. 
Reynolds, 12 Ala. 128, (131.) This last decision is, in our 
Opinion, consonant with reason, and is supported by the 
great weight ot authority.—See, particularly, Unis v. 
Charlton, adm’r, 12 Gratt. 484, and Conrad v. Griffey, 
16 Howard, 38, in which the question is elaborately con- 
sidered, and decided in accordance with Howell v. Rey- 
nolds, supra. To the same effect are Kimball v. Davis, 
19 Wend. 487; 8. C., 25 Wend. 259; Story v. Saunders, 
8 Humph. 663; Jackson v. Kinsey, 7 Geo. 428; Hooper 
v. Moore, 3 Jones, (N. C.) 428. 

In reference to the second proposition above stated, the 
intimation in Heirs of Holman v. Bank of Norfolk, 
(supra,) to the effect that the rule referred to does not 
apply, where the effort is to impeach the witness by the 
introduction of contradictory statements made by him in 
some former deposition, is opposed, not only to the decis- 
ion in Howell v. Reynolds, (supra,) but also to the subse- 
quent case of Powell v. The State, 19 Ala. 577. In the 
former of the two cases last cited, the court refused to 
permit a witness, whose deposition had been read on the 
trial, to be impeached by the introduction of an affidavit, 
previously made by him, touching the same facts, for the 
reason that the witness had not been examined in reference 
to the affidavit. And in the other case, (Powell v. The 
State, supra,) the prisoner, in order to impeach one of the 
State’s witnesses, offered the written testimony of the 
witness given before the committing magistrate,as materi- 
ally different from what he swore on the trial. This court 
held, that the evidence was inadmissible, for the reason 
that the witness had not first been examined, as to the 
time, place, and circumstances of the previous statement. 
See, also, Drennen v. Lindsay, 15 Ark. 359; 1 Greenl. 
Ev. §§ 462-3, and notes; Wormley v. Commonwealth, 


10 Gratt. 658, (688.) 
A seeming exception to the general rule has been estab- 
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lished by this court, in cases where a party takes the 
deposition of a witness more than once in the same suit, 
and reads one of the depositions on the trial. It is held, 
that he thereby makes the previous depositions evidence, 
and they may be referred to by either party for the pfir- 
pose of sustaining or discrediting the witness.—Carville 
v. Stout, 10 Ala. 796, (802 ;) Hester v. Lumpkin, 4 Ala. 
512; see, also, Williams v. Chapman, 7 Geo. 467 ; Bryan 
v. Walton, 14 Geo. 186, (195.) The theory of these cases 
is, that where several depositions of a witness are taken 
in the same suit, they all together stand in the place of 
the witness, and one of them being read on the trial, in- 
consistent statements in the others can as well be referred 
to, for the purpose of impeaching the witness, without 
the necessity of laying the usual predicate, as if the evi- 
dence contained in all the depositions had been delivered 
by the witness in the course of an oral examination at the 
bar. In the present case, the deposition which was offered 
for the purpose of discrediting the witness, was taken in 
a different suit, and hence it does not fall within the excep- 
tion established by the cases last cited. It follows, that 
the plaintiff not having laid the proper foundation for 
impeaching the witness by the introduction of his depo- 
sition taken in the chancery suit, the court did not err in 
excluding it. 
Judgment reversed, and cause remanded. 


A. J. WALKER, C. J.—The acknowledgment, fol- 
lowing the relinquishment of dower, declares itself appli- 
cable to “the foregoing instrument.” The defendant 
was permitted in the court below to show, by parol evi- 
dence, that the deed of McBryde and wife, and not the 
relinquishment of dower, was the instrument intended to 
be designated by the words, “foregoing instrument.” The 
majority of the court decides that the court erred in 
admitting that evidence, and from the opinion on that 
point I dissent. 

The certificate evidences the statutory acknowledgment 
of the execution of “the foregoing instrument.” The 
subject of the acknowledgment is described by reference 
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to the extrinsic fact, that it precedes or goes before the 
certificate. Resort must be had to extrinsic evidence to 
ascertain the extrinsic fact—to determine what instru- 
ment is “the foregoing instrument” referred to in the cer- 
tificate. ‘ Where there is a devise of an estate purchased 
by A, or of a farm in the occupation of B, it must be 
shown by extrinsic evidence, what estate A purchased, or 
what farm was in the occupation of B, before it can be 
known what was devised.”” So here, when the acknowl- 
edgment is of the execution of the foregoing instrument, 
it must be shown by extrinsic evidence what was the 
foregoing instrument, before it can be known of what 
instrument the feme covert acknowledged the execution. 
2 Phil. on Ev. (Cow. & Hill’s notes,) ed. of 1859, 718, 738, 
739 ; 2 Phil. on Ev. (ed. ’50,) note 496; Sanford v. Raikes, 
1 Mer. 646-653; Stubbs v. Sargon, 2 Keen, 255-265; 
1 Green. on Ey. § 286; Morton v. Jackson, 1 8S. & M. 
494-501; Hodges v. Horsfall, 1 Russ. & Myl. 116; Ryers 
v. Wheeler, 22 Wend. 148; Blake v. Doherty, 5 Wheaton, 
362; Hildebrand v. Fogle, 20 Ohio, 147; McLendon v. 
Godfrey, 3 Ala. 181; Miller v. Travers, 3 Bing. 244. 
Upon looking at the extrinsic evidence adduced in this 
case, we find that there are two preceding or foregoing 
instruments; the deed of McBryde and wife, and the 
relinquishment of dower by Mrs. McBryde. The latter 
is the next preceding instrument; and if the certificate 
had referred to the next foregoing or next preceding 
instrument, the reference to the relinquishment of dower 
would have been indisputable, and could not have been 
controverted without varying the language of the certifi- 
cate itself. The two instruments alike answer to the 
reference in the certificate, and either may be held to be 
the one referred to without varying the import of the 
certificate. The extrinsic evidence thus bringing to view 
two things responding to the reference in the certificate, 
it becomes the province of the jury to determine, in the 
light of extrinsic evidence, to which one of the two things 
reference was actually made.—2 Phil. on Ev. (ed. of 1859,) 
719, note 510. Of this doctrine there are many judicial 
recognitions and illustrations. Where there was a grant 
31 








474 ALABAMA. 





Doe d. Hughes v. Wilkinson. 


of a tract of land called Black Acre, and it was shown that 
there were two tracts by that name, it was held to be for 
the jury to give operation and effect to the grant, by 
ascertaining which tract passed. Where there was a call 
in the description of land for the head of Swan Creek, and 
there were two creeks called Swan Creek, and two places 
were set up as the head of Swan Creek, it was deemed a 
duty of “the jury to determine in the first case, according 
to the evidence, which creek was intended; and in the 
second, which place is the head of the creek.” ‘So, if a 
tree is called for, and there are two trees set up as the 
call; and so, if the line of a tract of land is called for, and 
there are two tracts of that name, the jury are to decide, 
which is the tree intended, and which is the tract of land 
intended.”—Hammond v. Ridgely, 5 Har. & Johns. 
245-259; Proprietors of Claremont v. Carlton, 2 N. H. 
369; Doe v. Burt, 1 Term, 395; Linscott v. Fernald, 
5 Green, 496; South Carolina Soe. v. Johnson, 1 McCord, 
46; 4 Starkie, 1023. 

I have conceded, that if the force of the language of 
the certificate, ‘foregoing instrument,” were such as to 
refer only to the next preceding instrument, the evidence 
that it was intended to apply to the deed of McBryde and 
wife would be inadmissible. It is contended, that the 
decision of this court in this case, as reported in 21 Ala. 
(296,) adjudges the question of the import of the language 
adversely to the admissibility of parol evidence, and that 
that decision forcloses the inquiry as to which was the 
instrument referred to, When that decision was made, 
there was no evidence before the court except the papers 
themselves, and upon that_evidence the court was called 
to pass. The decision is made to rest upon the facts then 
before the court. The decision of the court was a conclu- 
sion inferred from the facts which the record presented 
to the court for its consideration. The facts then before 
the court, tending to the conclusion attained, and together 
producing the conviction announced, were, that the relin- 
quishment of dower was in immediate juxtaposition to 
the certificate in question ; that there was a different cer- 
tificate of acknowledgment by Mrs. McBryde, as well as 
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her husband, to the other deed; and that if the last cer- 
tificate did not apply to the relinquishment of dower, it 
was without acknowledgment. I do not dissent from the 
decision of the court upon those facts. It announced no 
proposition of law farther than was involved in its con- 
struction of the facts before it. It did not attempt to 
construe the certificate itself. It recognizes the admissi- 
bility of extrinsic evidence, by resorting to it in deter- 
mining which was the foregoing instrument referred to, 
and pronounces a conclusion drawn from the evidence 
then before the court. The decision goes no farther. 
That decision, upon the facts then presented, can furnish 
no criterion for ascertaining the effect of a different state 
of facts, presented upon a subsequent trial, and does not 
announce any proposition, inconsistent with the admissi- 
bility of other evidence.— Walker v. Forbes, 31 Ala. 9. 

It was permissible for the defendant to meet and rebut 
the prima-facie case made out by the testimony adduced 
on the former trial. 

The certificates and the deeds are made by different 
persons, for different purposes, and at different times, and 
have different objects in view; and, I think, cannot be 
regarded as comprising one instrument. The certificate, 
though written on the same paper, is not a part of the 
same instrument with the deed or the relinquishment of 
dower; and the foregoing instrument is a matter alto- 
gether extrinsic of the certificate, and the phrase, forego- 
ing instrument, is a reference to an extrinsic fact, and pre- 
sents the case of a latent ambiguity, as defined in the 
opinion of the majority of the court. 

If the deed of McBryde and wife, with the certificate 
which follows it, and the relinquishment of dower by 
Mrs. McBryde, with the certificate which comes immedi- 
ately after it, could all be regarded as composing one 
instrument, then it would be clear that parol evidence to 
explain the meaning of the phrase, “ foregoing instru- 
ment,” would be inadmissible, for the ambiguity would be 
patent. But I do not regard the justice’s certificates of 
the acknowledgment of instruments as parts of those 
instruments. The instrument is complete before the 
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acknowledgment is taken. The justice merely exercises 
a power conferred upon him by law, in certifying the 
acknowledgment or proof of the execution of the previ- 
ously completed instrument. Ife is no party to the 
instrument, and has no power to add to it. It is totally 
incomprehensible to me, how the official. certificate can 
be a part of the instrument, the execution of which it is 
designed to attest. It seems to me it would be quite as 
reasonable to say, that the probate of a will by judicial 
decree, and the will itself, were only parts of one and the 
same instrument. I know of no authority, or principle, 
which supports the position of my brethren in this par- 
ticular. The certificate is not the act of any party to the 
deed. It is an independent act, of an oflicer appointed 
by law, having an independent purpose; is not a matter 
of contract, and can, in my opinion, with no propriety be 
deemed a part of the contract. 





ALA. COAL MINING CO. vs. BRAINARD. 


[ACTION ON BILL OF EXCHANGE, BY ENDORSEE AGAINST ACCEPTOR. } 


1. Description of drawee and acceptor.—A bill of exchange may be drawn upon 
a person, natural or artificial, by a name different from the proper name of 
the drawee, and may be accepted in and by a name different from the 
proper name of the acceptor ; and in an action against the acceptor, by his 
proper name, if the address and acceptance of the bill are properly described 
in the complaint, the bill is admissible in evidence. 

. Proof of execution of bill or acceptance.—Seetion 2279 of the Code, construed 
in connection with sections 2238 and 2280, dispenses with proof of the exe- 
cution of the written instrament which is the foundation of the action, 
unless the execution thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the defendant, 
his partner, agent, or attorney in fact, but where it is alleged in the com- 
piaint to have been so executed. _ 

Endorsement by partner, in his own name, of bill belonging to partnership.—Where 
the legal title to a bill of exchange is in a subsisting partnership, it can 
only be transferred by an endorsement in the name ofthe partnership ; yet 
the endorsement‘of one partner, in his individual name, unless assailed 
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upon some adequate ground, transfers the entire equitable right of the 
partnership. ' 

4. Who is proper party plaintif—Under section 2129 of the Code, the endorsee 
of a bill of exchange, which belonged to a partnership, and which was 
transferred by the endorsement of one of the partners in his individual 
name, may maintain an action thereon in his own name. 

5. Variance —In an action on a bill of exchange, by an endorsee against the 
acceptor, the complaint being in the form prescribed by the Code, (p. 551,) 
a recovery cannot be had upon an endorsement which transfers to the plain- 
tiff an equitable title merely. 


APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. Wm. M. Brooks. 


Tuis action was brought by James M. Brainard, against 
the Alabama Coal Mining Company, a domestic corpo- 
ration ; and the complaint was in the following words: 

“The plaintiff claims of the defendant $2,200, due on 
a bill of exchange, which was drawn by one R. Swan, on 
the 16th November, 1857, for $2,200, upon the defendant, 
by the name and style of “Steamer C. W. Dorrance and 
owners,’ (the said defendant being then and there the 
owner of said steamer,) and accepted by said defendant, 
by the name and style of ‘St’r Dorrance, per (G. M. Mce- 
Conico, agent,’ (the said McConico being then and there 
the agent of said defendant, duly authorized to accept 
said bill as aforesaid,) payable to W. B. Seawell & Co., 
on demand; which bill, after maturity, was endorsed to 
the plaintiff, and, with interest, is still due and unpaid. 
The plaintiff claims of the defendant the further sum of 
$2,200, due from said defendant on an account stated to 
one R. Swan, on the 16th November, 1857 ; also, the fur- 
ther sum of $2,200, for work and labor done for the de- 
fendant, by said Swan, on the 16th November, 1857, at 
the request of said defendant; which several sums of 
money are the property of plaintiff, and, with the interest 
thereon, are now due.”’ 

A demurrer was interposed to the first count of the 
complaint, but was overruled by the court. On the trial, 
as the bill of exceptions shows, the plaintiff offered in 
evidence a bill of exchange, of which the following is a 


copy: 
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“ Mobile, Nov. 16, 1857. 

“Steamer C. W. Dorrance and owners will please pay 
W. B. Seawell & Co. twenty-two hundred dollars, and 
charge the same to the account of yours, &e. 

R. Swan.” 
on, which were endorsed the following words: “St’r Dor- 
rance, per G. M. McConico, agent ;” “ Pay R. Swan, or 
order, without recourse on us,” (signed by W. B. Sea- 
well ;) “Pay James M. Brainard, or order,” (signed by R. 
Swan ;) and several payments. ‘The defendant objected 
to the reading of said bill of exchange, with the accept- 
ance thereof, because it was variant from the bill of 
exchange declared on, in that the complaint was upon a 
bill accepted by the defendant, while the bill offered was 
accepted by ‘*St’r Dorrance, per G. M. MeConico, agent ;’ 
also, because it was not evidence to sustain a complaint 
against the defendant as acceptor; also, because there 
was no proof of the handwriting of R. Swan, the drawer ; 
also, because there was no proof of the authority of G. M. 
McConico to make such acceptance; also, because said 
bill was payable to the order of W. B. Seawell & Co., and 
had never been endorsed by them. Each of these objec- 
tious, separately and severally as made, was overruled by 
the court, and the defendant excepted.” 

“This being all the evidence, the court charged the 
jury, that if they believed the evidence, they must find 
for the plaintiff; to which charge the defendant also 
excepted.” 

The overruling of the demurrer to the first count in 
the complaint, the admission of the bill. of exchange in 
evidence, and the charge of the court to the jury, are now 
assigned as error. 








Auex. & JNo. Wurts, for appellant.—1l. The plaintiff 
was not entitled to recover, without proving the execu- 
tion of the instrument which was the foundation of the 
action. The statute (Code, § 2279) dispenses with such 
proof only where the instrument purports on its face to 
be executed by the defendant, his partner, agent, or . 
attorney in fact. 
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2. The endorsement of W. B. Seawell did not pass the 
legal title to the bill, which was in W. B. Seawell & Co. 
P. & M. Bank v. Willis & Co., 5 Ala. 783; Glasscock v. 
Smith, 25 Ala. 474. The complaint being in the form 
prescribed by the Code, for actions “ by endorsee against 
acceptor,” (p. 551,) the bill offered in evidence did not 
authorize arecovery.—May & Bell v. Miller & Co., 27 Ala. 
515; Reed v. Scott, 30 Ala. 640. Nor can the recovery 
on such endorsement be justified under section 2129 of 
the Code, which expressly exempts from its operation 
bills of exchange and promissory notes payable in bank 
or at a private banking-house. 


Byrp & Morean, contra.—1. The demurrer to the com- 
plaint was properly overruled, because no grounds of 
demurrer were specified.—Code, § 2253. 

2. There was no variance between the bill described in 
the complaint and that offered in evidence. There was 
no plea which put in issue the fact of endorsement, the 
execution, acceptance, or consideration of the bill, or the 
plaintiff’s title; and hence no proof of those facts was 
required of the plaintiff. Section 2279 of the Code dis- 
penses with proof of the execution of the instrument sued 
on, not only where it purports on its face to be signed by 
the defendant, his partner, agent, or attorney in fact, but 
also where the complaint alleges that it was so executed. 
Any other construction of the statute would require the 
plaintiff, in an action against a woman who had married 
after the execution of the instrument sued on, to prove 
its execution, although no plea of non est factum was filed. 


A. J. WALKER, C. J.—A bill of exchange may be 
drawn upon a person, natural or artificial, by a name dif- 
ferent from the proper name of such person, and may be 
accepted by a name variant from the proper name of the. 
acceptor.—Edwards on Bills, 251,91. The bill of ex- 
change in this case is alleged to have been drawn upon 
the defendant, by the name and style of “Steamer C.| W. 
Dorrance and owners,” and to have been accepted by the 
defendant, in and by the name and style of “St’r Dor. 
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rance, per G. M. McConico.” The bill of exchange given 
in evidence corresponds, in the name and style of its 
address and acceptance, with the description alleged ; and, 
if drawn upon the defendant, and by it accepted as alleged, 
was admissible in evidence. 

[2.] The onus of proving the acceptance was upon the 
plaintiff, by virtue of a well known common-law principle, 
unless a different rule is established by our statutory law. 
The provision of the Code (§ 2279) is, that “all written 
instruments, purporting to be signed by the defendant, 
his partner, agent, or attorney in fact, must be received 
in evidence, without proof of the execution, unless the 
execution thereof is denied by plea, verified by affidavit.” 
If we look alone to the words of this statute, we might 
understand it as dispensing, in the absence of a sworn 
plea of non est factum, with proof of the execution of such 
instruments ouly as upon their face purport to be executed 
“by the defendant, his partner, agent, or attorney in 
fact.” But it must be construed in reference to other 
provisions of the Code, and in reference to the purpose 
and object which must have been had in view in the 
adoption of it. If it applies only to those instruments 
which upon their face purport to be executed by the 
defendant, his partner, agent, or attorney in fact, it 
might not include instruments which were the founda- 
tion of actions against executors or administrators, and 
instruments executed bya feme sole, upon which she was 
sued after her name was changed by marriage; yet the 
form of a plea of non est factum, given on page 556 of the 
Code, shows that it ineludes the former case; and it 
would be most unreasonable, if it did not include the 
latter. 

Section 2279 must be construed in reference tosections 
2280 and 2238 of the Code. Section 2280, in general 
terms, dispenses with proof of the execution of any instru- 
ment offered in evidence under the plea of set-off, or other 
plea in bar, unless the plaintiff put the execution of such 
instrument in issue by a replication, verified by affidavit. 
This section does not confine its operation to instruments 
which purport to be executed bythe plaintiff’ The terms 
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of this section are so like those of the old law, (Clay’s 
Digest, 840, § 152,) that it must receive the same con- 
struction which seems to have been given to that law, in 
Lazarus v. Shearer, (2 Ala. 718,) and McWhorter v. 
Lewis, (4 Ala. 198;) and must be regarded as in- 
cluding instruments averred to have been executed 
by the plaintiff, but which do not upon their faces pur- 
port to have been so executed. It follows, that if section 
2279 of the Code includes only those instruments which 
in their terms purport to*have been executed by the de- 
fendant, his partner, agent, or attorney in fact, a defend- 
ant who brings forward an instrument against the plain- 
tiff by way of defense would, in many cases, stand in a 
more favorable position than that in which he could stand, 
if as plaintiff he had brought suit upon the same instru- 
ment. 

Section 2238, which must be construed in pari materia 
with section 2279, evidently contemplates that every plea 
which denies the execution by the defendant, his partner, 
agent, or attorney in fact, of an instrument which is the 
foundation of the action, shall be sworn to. It is a fair 
inference, that the rule of pleading here prescribed is 
co-extensive with the rule of evidence prescribed in sec- 
tion 2279; and that in the cases in which the plea of non 
est factum is, by section 2238, required to be sworn to, 
proof uf execution is dispensed with by section 2279. We 
think the language of section 2279 of the Code suscepti- 
ble of a construction, that would make it applicable to 
instruments which, according to the purport of the com- 
plaint, were signed by the defendant, his partner, agent, 
or attorney in fact; and that construction we are induced 
by the reasoning above set forth to adopt. 

[3.} The bill of exchange in this case was drawn in 
favor of, and payable to W. B. Seawell & Co. The phrase, 
“& Co.,” aflixed to the name “ W. B. Seawell,” is prima- 
facie evidence that the bill of exchange was drawn in 
favor of, and payable to a partnership, of which W. B. 
Seawell wasa member. It was competent for one of the 
partners, if the partnership was subsisting, to endorse the 
bill; but the legal title of the partnership could only be 
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transferred by an endorsement in the name of the part- 
nership.—Story on Bills, § 197; Story on Part. § 602; 
Chitty on Bills, 56, 57, 225; Collyer on Part. §§ 401, 
402, 474; Knapp v. McBride & Norman, 7 Ala. 19; 
Lang’s Heirs v. Waring, 17 Ala. 145, It is certain, 
therefore, that the endorsement of Seawell alone would 
not have the effect of transferring to the plaintiff’s imme- 
diate endorser a legal title to the bill of exchange ; and if 
it were necessary for the plaintiff to rely upon a legal title 
in this action, there could be no recovery. But, notwith- 
standing the endorsement by one of the partners, in his 
name alone, would not carry to the endorsee the legal 
title of the partnership ; yet each partner has the complete 
jus disponendi of its choses in action and other personalty, 
and the transfer by one partner of the bill of the partner- 
ship must convey the entire equitable right of the part- 
nership, unless it is assailed upon some adequate ground. 
3 Kent’s Com. m. pp. 44, 45; P. & M. Bank of Mobile v. 
Willis & Co., 5 Ala. 770. 

[4.] By virtue of such an equitable title, the plaintiff 
might maintain an action in his own name, under section 
2129 of the Code. The clause of that section which does 
not apply to bills of exchange, or instruments payable in 
bank, or at a private banking-house, is that which sub- 
jects the party suing upon a contract, to any defense 
which the payor, obligor, or debtor, may have had against 
the payee, obligee, or creditor, previous to notice of the 
assignment or transfer. 

[5.] But in this case, the first count of the complaint 
is upon an endorsement; and to allow a recovery upon 
an equitable title, would be violative of the principle, that 
the allegata and probata must correspond. The charge of 
the court was, therefore, erroneous. The first count of 
the complaint does not contain an allegation appropriate 
to a recovery upon the equitable title.—Nesbitt v. Pear- 
son, 33 Ala. 668. If the bill could have been admitted 
in evidence under the common counts at all, it could only 
have been after proof of its execution.—May & Bell v. 
Miller & Co., 27 Ala. 515. 

Judgment reversed, and cause remanded. 
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PRICE vs. MASTERSON’S EXECUTOR. 


[GARNISHMENT ON JUDGMENT—CONTESTATION OF ANSWER. | 


1. Liability of trustee as garnishee—When a garnishment is served upon a 
trustee, having funds in his hands under a deed of trust or mortgage with 
power of sale, (Code, § 2528,) if the deed of mortgage is valid, the attach- 
ing creditor can only subject the surplus remaining in the hands of the 
garnishee after the execution of the trust ; if the deed or mortgage is fraud- 
ulent and void as to creditors, in consequence of an actual intention on the 
part of the grantor to hinder, delay or defraud them, the garnishee may 
nevertheless retain for a bona-fide debt due to himself, unless he accepted the 
trust with knowledge of the grantor’s fraudulent intention ; but, if he had 
knowledge of such jfraudulent intention when he accepted the trust, he 
cannot retain for a bona-fide debt due to himself, although he will still be 
entitled to protection so far as he had acted in good faith in the executi on 
of the trust before the service of the garnishment. 


ApprAL from the City Court of Mobile. 
Tried before the Hon. Antex. Mcixinstry. : 


Tne appellee in this case, having obtained a judgment, 
as the executor of Hugh Masterson, deceased, against 
C. W. Bostwick, on the 9th November, 1854, for $830 50, 
and having sued out an execution thereon, which was 
returned “no property found,” made the statutory afli- 
davit for process of garnishment, and had the appellant 
summoned as the debtor of said Bostwick. The gar- 
nishee appeared in answer to the summons, and denied 
that he was indebted to Bostwick, or that he had in his 
possession any property or effects belonging to Bostwick. 
The plaintiff denied the truth of this answer, on oath, in 
open court, and filed the following statement: 

“The said plaintiff comes, by his attorney, and sug- 
gests to the court here, that the answer of said garnishee 
is untrue, in this: that said garnishee is, and at the time 
of his summons and answer was, indebted in the sum of 
$5,000, and has, and» had, moneys, property and effects 
of said Charles H. Bostwick in his hands, liable to satisfy 
his debts, of the value of $3,000. And the said plaintiff, 
by leave of the court, further saith, that at the time of the 
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service of his garnishment in this cause upon the said 
garnishee, and at the time when said garnishee filed his 
answer in this cause, he (the said garnishee) was indebted 
to the said C. 1. Bostwick in the sum of $10,000, pro- 
ceeds of certain property of said Bostwick which was 
embraced in his deed of mortgage, dated the 20th July, 
1854, and the inventory thereto appended, (which mort- 
gage and inventory are hereto appended as part of this 
allegation ;) and that said garnishee also had, at the time 
aforesaid, property of the value of $5,000, a portion of 
the same property embraced by the mortgage deed afore- 
said, or so intended to be; which mortgage was made by 
said Bostwick when he was, and said garnishee knew him 
to be, entirely insolvent; conveyed the mortgagor’s 
entire stock in trade, and all his property and effects; 
and was also made by him, and accepted by said gar- 
nishee, with intent to hinder, delay and defraud creditors 
of said Bostwick, whereof this plaintiff, as executor as 
aforesaid, [was] at the time of the making of said mort- 
gage, and still is one.” 

To this statement the garnishee filed the following 
pleas: 1. “ The garnishee says, as to the second count of 
plaintiff’s statement, that the debts mentioned and 
secured in said deed named and exhibited in said count, were 
bona-fide debts ; and that said garnishee, before the service 
of said garnishment, (said debts remaining wholly unpaid,) 
sold the property conveyed by the deed, for its value, to 
bona-fide purchasers, under and in pursuance of the deed; 
and that before the service of the garnishment, the money . 
was realized by such sales, and applied to garnishee’s 
debts aforesaid ; and that said money was not of sufficient 
amount, nor was the property conveyed of sufficient value, 
to pay in full said debts of garnishee.” 2. “And for 
further plea to said second count, garnishee says, that the 
debts secured in the deed mentioned in said count were 
bona-fide debts, justly due to this garnishee at the time of 
the service of the garnishment, without any fraud.” 

The plaintiff demurred to each of these pleas, on the 
following specified grounds: to the 1st, because it was 
double, because the validity of the deed was not a neces- 
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sary consequence of the bona fides of the debts, and be- 
cause the fact that the property was disposed of before 
the service of the garnishment was no answer to the 
plaintiff’s statement; and to the 2d, because the alleged 
bona fides of the debts was no answer to the plaintift’s 
statement, because said plea did not deny the allegation 
that the deed was made and accepted to defraud the cred- 
itors of Bostwick, and because it was no answer to the 
plaintiff’s statement. The court sustained the demurrer 
to each plea, and the garnishee then took issue on the 
plaintift’s statement. 

On the trial, as the bill of exceptions shows, the plain- 
tiff read in evidence the garnishee’s answer in another 
case, in which he was summoned as the debtor of Bostwick, 
in the following words: “Garnishee says, that on the 
20th July, 1854, said C. H. Bostwick was indebted to him 
in the sum of $6,407 96, to become due and payable from 
time to time, from said 20th July to the 10th and 18th 
March, 1855, when the last note was due and payable; 
that on said 20th July, 1854, said Bostwick executed to 
him a mortgage on his entire stock in trade, to secure 
the payment of said sum of money, (a copy of which 
mortgage is hereto attached, and prayed to be taken as 
a part of this answer;) that by the terms of said mort- 
gage, said garnishee is empowered to take possession of 
said stock of goods, in case of default in the payment of 
either of said notes, and to sell the same, either at public 
or private sale, to satisfy said debt; that on the 2d Novem- 
‘ber, 1854, $2,863 07 of said debt was past due and unpaid, 
when said garnishee took possession of said stock of 
goods, which are being sold by him, at private sale, as 
speedily as possible ; and that the said stock of goods, in 
his opinion, will not sell, either at private or at public 
sale, for enough to pay his debt. Garnishee further says, 
that he is not indebted to said Bostwick, nor was he at 
the time of the service of said garnishment, nor since ; 
that he has none of his goods or effects in his hands or 
possession, except as hereinabove stated; and that he 
does not know of any person or persons who is or are 
indebted to said Bostwick, or has or have in his or their 
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hands any property or effects belonging to said Bost- 
wick.” 

“The original mortgage was proved and given in evi- 
dence by the defendant. The only payments made by 
the garnishee on account of Bostwick’s debts, other than 
those due to the garnishee, were some small amounts due 
for the rent of astore-house ; and this is the matter spoken 
of in his answer. The plaintiff gave evidence, also, tending 
to show that the mortgagor was in failing circumstances 
when he gave the mortgage; that it emlraced the bulk 
of his property ; and that the garnishee knew these facts. 
The existence and bona fides of the debts named and 
secured in the mortgage were proved by the defendant, 
and admitted by the plaintiff: they were antecedent debts, 
computed and divided into the notes embraced and speci- 
fied in the mortgage ; and the existence of the plaintifi’s 
debt at the time the mortgage was made was shown by 
him. The garnishee gave evidence tending to show that, 
before the garnishment was served upon him, but after 
Bostwick had been sued by plaintiff by ordinary writ, he 
had, with Bostwick’s consent, taken possession of and 
sold the property embraced in the mortgage, at its value, 
under the terms of the mortgage; also, the amount of 
such sales; and that he had applied the proceeds of such 
sales, before the issue of the garnishment, to the payment 
of his mortgage debt, and that they were not sufficient 
to fully pay said debt. 

“Thereupon, the court charged the jury, (among other 
charges not excepted to,) that if Bostwick, at the time of 
making the mortgage to Price, was insolvent, or in failing 
circumstances, and the mortgage conveyed the bulk 
(meaning thereby nearly all) of Bostwick’s available prop- 
erty, and Price knew of these things, and the debts were 
antecedent debts,—then Price was liable to bona-fide cred- 
itors, existing at the date of the mortgage, for the value 
of the goods received by him, after deducting the expen- 
ses of sale and any payments made by him on account of 
Bostwick’s debts to third persons; notwithstanding they 
should believe that the debts secured and named in the 
mortgage were bona fide and fairly created, and that Price, 
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before the issue of the garnishment, had, with Bostwick’s 
consent, sold the property conveyed under and by virtue 
of the mortgage, for its full value, and had applied the 
proceeds to his said mortgage debts. To which charge 
the garnishee excepted.” 

The jury returned a special verdict, finding the follow- 
ing facts: that Bostwick was indebted to Price on the 
20th July, 1854, at the date of the mortgage, and on the 
2d November, 1854, when Price took possession of the 
goods conveyed by the mortgage; that the plaintiff's 
debt was created before the date of the mortgage; that 
Bostwick conveyed the bulk of his property to Price 
while insolvent, or in failing circumstances; that Price 
had reasonable grounds to believe these facts; that Price 
sold all the goods conveyed by the mortgage before the 
service of the garnishment; that he had received from 
the proceeds of the sale of the goods, when the garnish- 
ment was served, the sum of $6,652 ; and that the surplus 
proceeds remaining in his hands, over and above the 
amount of his own debt, was $647 98. On this verdict, 
“the court adjudged, that Price had in his hands, liable 
to this garnishment, at the time of the service thereof on 
the 17th May, 1856, $6,652 of the money of Bostwick ;” 
and accordingly rendered judgment against him for 
$1124 86, (that being the full amount due on the plaintiff's 
judgment against Bostwick,) besides costs of suit. 

The errors assigned in this court are, the sustaining of 
the demurrers to the garnishee’s pleas, the charge of the 
court to the jury, and the rendition of judgment for the 
plaintiff. 


R. H. Smirn, and Wm. Boyuzs, for appellant.—1. The 
attempt is to hold Price liable as the debtor of Bostwick, 
notwithstanding the latter owed Price more than the 
money in Price’s hands; and the decision of the court 
below was, in effect, that the garnishee could not claim a 
set-off which he holds against hisdebtor. Throwing out 
of view the application by both the debtor and the gar- 
nishee, before the service of the garnishment, of the 
money held by the garnishee to the payment of his debt— 
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in other words, that the money had been paid away to an 
honest debt before the service of the garnishment—and 
considering the case as one of set-off merely, the gar- 
nishee’s right to the set-off appears to be beyond contro- 
versy. In this aspect, the case is this: the attaching 
creditor says, that the garnishee is indebted to the defend- 
ant in attachment in a given amount; the garnishee 
admits this, but shows that, before the service of the 
garnishment, and at the time of his answer, the defendant 
was and is indebted to him in a larger amount. That a 
garnishment is a legal suit, and not an equitable proceed- 
ing; that it is subject to the law of set-off; that the set- 
off must be a legal one; and that the garnishee can only 
be liable on a moneyed demand, on which the defendant 
in attachment could have maintained debt, or indebitatus 
assumpsit,—are propositions clearly established by the 
following authorities: Allen v. Morgan, 1 Stewart, 9; 
Travis v. Tartt, 8 Ala. 574; Thomas v. Hopper, 5 Ala. 
442; Lundie v. Bradford, 26 Ala, 512; Hall v. Magee & 
Reid, 27 Ala. 414; Self v. Kirkland, 24 Ala. 277; Loftin 
v. Shackelford, 17 Ala. 455; Cook v. Walthall, 20 Ala. 
334; Lewis v. Dubose & Co., 29 Ala. 219. The set-off in 
this case is a legal one, and the debt is bona fide. Taking 
a security tainted with fraud cannot affect the debt: at 
most, it can only destroy the security, which is a mere 
incident; while the debt, which is the principal, is un- 
touched.—Smith v. Hodson, 4 Term R. 212, cited and 
approved in Meredith v. Richardson & O’Neal, 10 Ala. 
835. That the garnishee would have a right to retain for 
his debt, and that this right would be upheld even in a 
court of equity, see Hazard yv. Franklin, 2 Ala. 351; 
Cummings & Cooper v. McCullough, 5 Ala. 838 ; Hutch- 
ins v. Sprague, 4 N. H. 469; Thomas v. Goodwin, 12 Mass. 
140; Butler v. Stoddard, 7 Paige, 166; Ames v. Blunt, 
5 Paige, 22. The contrary position would involve the 
untenable proposition, that the loss of a bona-fide debt 
can be inflicted upona creditor by the courts of the 
country, as a penalty for taking a security tainted with 
fraud. 

2. The case at bar goes further than the question of 
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set-off. The garnishee’s debt was paid, before the gar- 
nishment was sued out, by an application of the money in 
his hands with the defendant’sconsent. ‘lhe real question, 
then, is, whether a creditor is liable to be garnisheed for 
money received in payment of a bona-fide debt, because it 
was derived from a security fraudulently taken, but fairly 
disposed of, and the proceeds applied before the garnish- 
ment was sued out. That he would not be liable, even 
without payment, is shown by the authorities above cited ; 
a fortiori, he would not be liableafter payment. There is 
no rule of law which prohibits a debtor from paying, ora 
creditor from receiving payment of a bona-fide debt; nor 
is there any means by which the creditor can be held 
liable, as garnishee, for money so received, when there 
was no lien on the money or property from which it was 
derived. The remedy of the creditor in this case was to 
issue and levy his attachment on the goods before their 
sale by Price; after that, he can only go for the indebted- 
ness, thereby necessarily ratifying the sale. The validity 
of the sale is the necessary stand-point of the plaintiff; 
and if he could abandon this ground, he would be without 
remedy.—Lewis v. Dubose & Co., 29 Ala. 219; Sheppard 
v. Buford, 7 Ala. 90. The creditor who can attack a con- 
veyance for fraud, is one who has acquired a lien: until 
he has such lien, the debtor may apply the property to a 
bona-fide debt, and the creditor cannot complain.—Thom- 
ason v. Scales, 12 Ala. 813; Barringer v. Burke, 21 Ala. 
771. 

3. It may be questioned whether the Code authorizes a 
contestation of the bona fides of this case. Under the 
provisions of the Code, the garnishee must be indebted to, 
or have property belonging to the defendant, (§ 2516 ;) if 
he admits the possession of chattels of the defendant, 
judgment of condemnation may be had, (§ 2542;) on a 
contestation of his answer, a judgment of condemnation 
is conclusive as between him and the defendant, and the 
defendant may appeal, (§ 2563;) and the defendant may 
show that the garnishee is indebted in a larger sum than 
he admits, or that he holds property not admitted, (§ 2547.) 
All of these provisions are inconsistent with the idea, 
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that money or property can be reached which the debtor 
could not recover. No mode is provided by statute for 
trying the right of property or money with the garnishee, 
aud the case secms to stand on the footing on which stood 
the case of a fraudulent transfer of the garnishee’s note 
before the passage of the act of 1840, (Clay’s Digest, 63,) 
which authorized the transferree to be brought in, and his 
right contested.—5 Stew. & P. 208; 9 Porter, 221; 2 Ala. 
177; 9 Ala. 95; 12 Ala. 597. That such contestation 
cannot be had, in the absence of a statute authorizing it, 
see Baxter vy. Currin, 13 Vermont, 615. Section 2523 of 
the Code provides for the specific case of a trustee, while 
the money or effects are in his hands as such, and applies 
only to a trust deed proper, and not to a mortgage; at 
all events, it does not relate to a case after the trust has 
been closed. 

4. No judgment could properly be rendered on the 
verdict, because it did not find all the facts in issue. 
4 Porter, 198 ; 1 Caines’ R. 60; 8 Cowen, 406 ; 11 Wheat- 
on, 415; 2 Bailey, 623; 1 Ala. 52; 14 Penn. St. 21; 
8 Ired. 528; 10 B. Monroe, 155; 1 Bibb, 257; 3 Rand. 
577; 4 Rand. 516; 27 Ala, 562; 10 Ired. 369. The ver- 
dict should have found, that the plaintiff's debt existed at 
the time the mortgage was made, and that the answer 
was true or false; also, what preciseamount was due from 
Bostwick to Price, what amount of Bostwick’s debts was 
paid by Price, and what amount was paid for rent of store, 
for taxes on the goods, and for clerk hire. 


A. J. Requrer, conira.—I. The demurrer to the gar- 
nishee’s first plea was well sustained. That plea errone- 
ously assumes that, granting the facts detailed in the 
plaintiff's statement—to-wit, that the deed was executed 
by the grantor when utterly insolvent, and conveyed all 
his property, and that the grantee was cognizant of these 
facts—still, if the grantee was a bona-fide creditor, and, 
before the service of the garnishment, sold the conveyed 
property to third persons, and appropriated the proceeds 
to the payment of his own debt, this is a sufficient answer 
to the statement; in other words, that process of garnish- 
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ment is effectual to reach such a fraud in its initiation 

but is liable to be defeated by its full consummation. The 
eases of Cummings & Cooper v. McCullough, (5 Ala. 324, 

Ripley v. Severance, (6 Pick. 474,) Thomas v. Goodwin, 
(12 Mass. 140,) Hutchins v. Sprague, (4 N. H. 469,) and 
other cases cited to this point by the appellant’s counsel, 
simply assert the familiar,doctrine, that in case of a fraud- 
ulent trust, if bona-fide creditors, who have no knowledge 
of, or connection with the fraud, are paid by the trustee 
before the service of process at the suit of another credi- 
tor, the law will not disturb the settlement. But the 
distinctions between those cases and the case at bar are 
obvious. Here, there is no technical trustee, but simply 
a mortgagee, who may be charged as a trustee by creditors 
of the mortgagor, but cannot avail himself of that charac- 
ter to derive any advantage from the fraud ; a mortgagee, 
who, by the special verdict of the jury, was cognizant of 
the facts from which the fraudulent intention of the 
grantor is implied, and who seeks, not to be protected for 
the payment of bona-fide debts to third persons, but to be 
allowed to retain for a debt due to himself. The appel- 
lant, then, is either no trustee at all, or simply a trustee, 
by implication of law, for the single purpose of paying 
over the money iu his hands to those who are entitled to 
it. 

2. The demurrer to the second plea was properly sus- 
tained ; because that plea erroneously assumes, that the 
bona fides of the secured debts is a sufficient answer to the 
alleged fraud in the execution and acceptance of the deed. 
The bona fides of those debts, under the circumstances 
alleged, was wholly an immaterial inquiry.—Price v. 
Mazange & Co., 81 Ala. 701; Wiley, Banks & Co. v. 
Knight, 27 Ala. 347. 

3. The special verdict of the jury, without the aid ot 
intendments from the facts found, was sufficient to au- 
thorize the judgment pronounced upon it. The mortgage 
relied on by the garnishee was construed by this court in 
Price v. Mazange & Co., (31 Ala. 701;) where it was de- 
cided, that if the mortgagor was insolvent at the time of 
its execution, or in failing circumstances, and that fact 











492 ALABAMA. 


Price v. Masterson’s Executor. 








was known to the mortgagee, the deed was fraudulent as 
to the existing creditors of the former. The special ver- 
dict finds those facts to be true, and that the plaintiff's 
debt was due when the mortgage was executed. The 
mortgage, then, being fraudulent and void, the statute 
takes from the mortgagee the right to retain for his own 
debt.—Code, § 2523. 


STONE, J.—It must be regarded as settled in this 
State, that garnishment is a legal proceeding; “and that 
the only moneyed demands, which can be reached by 
this process, are those which are of such a nature, that 
they might be recovered in an action of debt, or indebitatus 
assumpsit.”” It has also been frequently asserted, ‘“ that 
the garnishee may retain for any debt which he shows to 
be due to himself, from the defendant in the original suit.” 
Powell v. Sammons, 31 Ala. 552; Thomas v. Hopper, 
5 Ala. 442; Travis v. Tartt, 8 Ala. 574; Walke v. Mce- 
Gehee, 11 Ala. 273; Loftin v. Shackleford, 17 Ala. 455; 
Cook v. Walthall, 20 Ala. 334; Self v. Kirkland, 24 Ala. 
275; Lundie v. Bradford, 26 Ala. 512; Hall v. McGehee, 
27 Ala. 414; Lewis v. Dubose, 29 Ala. 219. 

In the case of Hazard v. Franklin, (2 Ala. 849,) the 
deed under which the garnishee received and held the 
funds, was fraudulent on its face; yet this court said, 
‘“‘so far as the trustee had, bona fide, disposed of the assets 
under the deed, previous to the service of the garnishment, 
he would doubtless be protected ; so, also, would he be 
permitted to retain for a debt due himself; but, beyond 
these, the deed would not protect the effects of Stowe in 
his hands, against the claims of his creditors.” 

So, also, in the case of Cummings & Cooper v. McCul- 
lough, (5 Ala. 324, 338,) the court said: “The deed of 
assignment, though fraudulent and void as to creditors, 
is at least a power of attorney from Cummings to the 
trustee, to pay and discharge his debts, out of the effects 
placed in his hands for that purpose.” The court added, 
‘“‘The trustee must, therefore, in the account, be allowed 
credit for all payments made to the creditors of Cummings, 
previous to the filing of the bill.” 
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Of similar import are the following authorities: Thomas 
v. Goodwin, 12 Mass. 140; Hutchins v. Sprague, 4 N. 
H. 469; Ames v. Blunt, 5 Paige, 13; Butler v. Stoddard, 
7 Paige, 163; Smith v. Hodson, 4 T. R. 212; Ripley v. 
Severance, 6 Pick. 474. 

There is, also, a principle settled in this State, which 
bears an analogy to the question we are considering. It 
is this: when a creditor pursues and seeks to condemn 
money or a debt which is the product of a fraudulent sale, 
he can only claim the money asa debt, and will not be 
permitted to dispute the rightful change of title to the 
property.—Butler v. O’Brien, 5 Ala. 316; Sheppard v. 
Buford, 7 Ala. 90. 

In the present proceeding, the issue was, whether Price 
was indebted to Bostwick on account of the goods trans- 
ferred by Bostwick to Price, and sold by the latter. For 
such debt, Bostwick could have maintained indebitatus 
assumpsit against Price; but, in that action, Price could 
have defended, to the extent of Bostwick’s indebtedness 
to him.—See the authorities supra. It results from these 
principles, that Price was not liable in this proceeding, 
beyond the surplus funds in his hands, unless his liability 
is changed by section 2523 of the Code. That section 
reads as follows : 

“ Money or effects of the defendant, in the hands of a 
trustee, may be attached, and held subject to the validity 
of the instrument creating the trust; or the excess remain- 
ing in the trustee’s hands, after the execution of the trust, 
if valid; but, if the deed be held void, the trustee, if not 
guilty of actual fraud, may retain for a debt due himself, 
and must be protected, so far as he has acted in good faith 
under the trust, before the levy of the attachment.” 

It is contended for appellant, that this section provides 
for the specific case of a trustee, while the money or effects 
are in his hands as trustee; and applies only to the case 
of a trust deed, and not toa mortgage. We cannot as- 
sent to this entire proposition as stated. We hold, that 
it embraces a mortgage, with a power of sale, as well as 
a trust deed proper. The one is as much within the spirit 
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of the enactment as the other; and moreover,a mortgagee, 
with power of sale, is, for many purposes, a trustee. 

We suppose that the legislature, in adopting this sec- 
tion of the Code, intended to accommodate the statute 
law of the State to the adjudged cases, as stated in a pre- 
vious part of this opinion, with perhaps a slight exception. 
Yet, in construing the section, we must extract the sense 
from the language employed, rather than from the sup 
posed intention of the law-making power. Taking the 
language for our guide, we hold that the words actual 
Sraud, found in the section, relate to the act of accepting 
the trust, or being made trustee; while the words, so far 
as he has acted in good faith, relate to the execution of the 
trust. The provisions of the section, then, may be thus 
stated: Money or effects in the hands of a trustee, held 
under a mortgage or trust deed, may be attached in a 
proceeding at law. If the deed or mortgage be pronounced 
valid, then only the excess or surplus can be condemned. 
If the deed or mortgage be pronounced fraudulent, then 
the entire money or effects in the hands of the trustee 
will be condemned, with the single exception, that if the 
trustee is a bona-fide creditor, and has not been guilty of 
actual fraud in taking or accepting the deed, he will be 
allowed to retain for such debt. If thedeed be fraudulent, 
the trustee, although guilty of actual fraud in accepting 
the deed, will be protected so far as he has acted in good 
faith in the execution of the trust. 

Confining our remarks in the present case to those pro- 
visions of the statute which the controverted points in 
this record bring before us, it will be seen that the statute 
introduces a new principle into the trustee’s right to re- 
tain for a debt due himself. While it secures to him this 
right, if he has not been guilty of actual fraud in accept- 
ing or taking upon himself the trust, by an irresistible 
implication, it withholds such right, even though he have 
an honest debt, if he has been guilty of actual fraud. It 
removes all doubt from his right to retain in the one case, 
while it positively denies the right in the other. 

The true import of the words actual fraud, as employed 
in section 2523 of the Code, presents probably the most 
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difficult question in this case. ‘The phrase actual fraud is 
usually employed as the antithesis of constructive fraud. 
Constructive frauds are those transactions which the law 
pronounces fraudulent and invalid, in obedience to a 
sound public policy, irrespective of the intention of the 
parties. They are pronounced fraudulent, although there 

does not appear any evidence of actual mala fides, Of this 
class are purchases by trustees at their own sales, (An- 
drews v. Hobson, 23 Ala. 219; Charles v. Dubose, 29 Ala. 
867 ;) gifts, and conveyances on consideration not deemed 
valuable, as against existing debts, (Miller v. Thompson, 
3 Por. 196; Moore v. Spence, 6 Ala. 506; Read v. Liv- 
ingston, 8 Johns. Ch. 481;) contracts in general restraint 
of marriage, (1 Story’s Kq. Jur. §§ 258-291 ;) contracts in 
general restraint of trade, (J). § 292;) and bargains be- 
tween those who sustain a fiduciary relation towards each 
other, such as guardian and ward, attorney and client, 
trustee and cestui gue trust, Ke—1b. §§ 807, et seq. 

The language of section 2523 of the Code shows, that 
its provisions were intended to apply to mortgages, as- 
signments, and trust deeds, made ostensibly to secure 
debts; and the enumeration given above of the leading 
classes of cases which come within the doctrine of con- 
structive fraud, clearly shows that that doctrine can never 
arise in the contests for which section 2523 makes pro- 
vision. Hence we hold, that the phrase actual fraud, in 
this section, is not used as the antithesis of constructive 
fraud. 

Fraud of which creditors can complain, and from which 
they can obtain relief under section 2523 of the Code, is 
perpetrated infconveyances “made with intent to hinder, 
delay or defraud creditors,” &c., according to section 1554 
of the Code; and probably, those which come within 
sections 1550 and 1555 of the Code. These are not of 
the class called constructive frauds. Under a classifica- 
tion into actual, or positive, and constructive frauds, they 
fall under the former class. 

Coming, then, to the conclusion, that no question on 
the doctrine of constructive fraud can be presented, in 
any contest for which section 2523 of the Code makes 
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provision, if we give to the language actual fraud. its ac- 
customed meaning, we may well inquire, what field of 
operation is left to that branch of the section ? Only actual 
fraud can invalidate and avoid a deed of trust, mortgage, 
or assignment, made to secure creditors. It is not enough 
that the grantor or maker of the instrument, the debts 
being bona fide, executed it with intent to hinder, delay or 
defraud his creditors. The grantee or beneficiary must 
have knowledge that such was the intention of the maker, 
and thus complicate himself in the fraud ; else the instru- 
ment will be valid in law.—See Abercrombie v. Bradford, 
supra. Having such knowledge, notwithstanding the 
debts be bona fide, the grantee, equally with the grantor, 
is guilty of the fraudulent intent in law, and the instra- 
ment is inoperative against creditors, because of actual 
fraud. 

The statute clearly contemplates, that cases may arise 
in which the deed of trust, mortgage, or assignment, 
though made to secure bona-fide creditors, will be pro- 
nounced void, because the same is made with intent to 
hinder, delay or defraud creditors; and yet the trustee, 
though a beneficiary, be guiltless of the actual fraud which 
would deny to him the right to retain for his own debt. 

In the case of Wiley, Banks & Co. v. Knight, (27 Ala. 
336, 348,) our predecessors, in speaking of the mortgage 
in that case, said— The arrangement is, as a conclusion 
of law, fraudulent and void, as it operates a fraud on 
the other creditors ; and whether the parties actually in- 
tended to defraud or not, is wholly an immaterial inquiry.” 
This case is an authority for distinguishing between those 
conveyances which are pronounced actually fraudulent, 
by legal intendment from certain facts and premises, and 
a positive intention to hinder, delay or defraud creditors. 
The one is a conclusion of law, indulged and acted on in 
promotion of a sound ppblic policy, and may be free from 
all taint of corrupt design. The other is a fact, to be 
found as other facts are found.—Montgomery v. Kirksey, 
26 Ala. 172, 185. 

The language actual fraud, in this section, means in- 
tentional fraud; an actual as contradistinguished from 
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aa implied intention, to hinder, delay ordefraud. When 
this is the case, the trustee is not permitted to retain for 
a debt due himself. 

In passing upon an issue, such as is presented in this 
record, the trying body should first inquire, whether the 
conveyance was made with intent to hinder, delay or de- 
fraud the attaching creditor or creditors.—See Mazange 
v. Price, 31 Ala. 701; Hooks v. Anderson, 9 Ala. 704; 
Abercrombie v. Bradford, 16 Ala. 560. Finding the con- 
veyance to be fraudulent, the next inquiry will be, was 
the trustee guilty of actual fraud in taking upon himself 
the trust, in the sense in which we have ascertained those 
words were employed? Was he guilty of intentional 
fraud ? 

Several rulings of the city court are inconsistent with 
the principles declared above. We need not stop to par- 
ticularize them. We have sufficiently indicated our con- 
struction of section 2523 of the Code, to furnish to the 
city court a guide for a future trial. 

The judgment of the city court is reversed, and the 
cause remanded. 





BOYNTON vs. SAWYER ann WIFE. 


[ACTION TO RECOVER RENTS FOR USE AND OCCUPATION OF LAND. ] 


1. When widow is entitled to dower.—If the husband takes a conveyance in fee 
during the coverture, and at the same time mortgages the land back to the 
grantor, or to a third person, to secure the purchase-money, in whole or 
in part, his widow is not entitled at law, as against the mortgagee and those 
claiming under him, to dower in the land; but, as against all the world 
beside, she has a legal right to dower, subject to the prior rightsand equi- 
tiee of the mortgagee ; and if the mortgage is foreclosed after her husband’s 
death, she is entitled to have her dower claim paid out of the surplus pro- 
ceeds after satisfaction of the mortgage debt. 

2. When widow is entitled to rents of dwelling-house—The widow being entitled, 
as against the heirs, to dower in the lands on which her husband most 
usually resided at the time of his death, (Code, § 1359,) and to the pos- 











498 . ALABAMA. 





Boynton v. Sawyer and Wife. 





session of the premises, free of rent, until her dower is assigned, she may 
maintain an action at law against the administrator, to recover the rents 
received by him during that time ; and the foreclosure of a mortgage given 
by her husband contemporaneously with the execution of the conveyance 
to him, to secure the payment of the purchase-money, before the institu- 
tion of her action, does not affect her right to recover the rents which had 
then accrued. ' 

8. Limitation of action for recovery of rents by widow.—The widow’s quarantine 
privilege, and her consequent right to rents, terminate whenever her 
remedy for the assignment of her dower in the premises is barred by the 
statute of limitations ; but an action for the recovery of such rents is not 
a suit or proceeding for dower, (Code, § 1372,) and is not barred until the 
expiration of six years from the time the cause of action accrued. 

4. When wife must sue alone—The rents of the premises to the possession of 
which the widow is entitled until her dower is assigned, constitute a part 
of the corpus of her separate estate; consequently, (Code, § 2131.) an 
action for their recovery must be prosecuted in her name alone, notwith- 
standing she has again married. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tus action was brought by Leontine Sawyer and 
Martha B., his wife, against Henry B. Boynton, and was 
commenced onthe 81st March, 1858. The complaint 
contained two counts; the first claiming $8,000 of the 
defendant, “for the use and occupation by him of a cer- 
tain tavern-house in the town of Cahaba, known as the 
‘Burnett House,’ with certain stables appurtenant there- 
unto, and several store-rooms, shops and offices in said 
building,” which were alleged to be the property of Mrs. 
Sawyer, and to have been used and occupied by the de- 
fendant from the Ist August, 1853; and the second being 
in the common form for money had and received. The 
defendant pleaded non assumpsit, “in short by consent, 
with leave to give any special matter in evidence ;” and 
the plaintifis replied generally, in like manner, “ with 
leave to give in evidence anything that might be relevant 
to the issues.” 

“On the trial,” as the bill of exceptions states, “the 
plaintiffs’ witnesses testified, that James A. McEwen, the 
former husband of Mrs. Martha B. Sawyer, died in pos- 
session of the real estate mentioned in the plaintiffs’ com- 
plaint, which was his mansion-house at the time of his 
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death; that the annual rents of said real estate were worth © 
$2,000; that said McEwen died in the fall of the year 
1853; that Wm. M. Lapsley administered on his estate 
during that year, took possession of said real estate, and 
rented it out until his resignation, in July, 1855; that the 
defendant qualified as administrator de bonis non of said 
estate on the 21st July, 1855, received the possession of 
said real estate from his predecessor, and annually there- 
after, up to January, 1858, rented said real estate at public 
outery. It was shown that Mrs. Sawyer, after the death 
of said McEwen, was in possession of said real estate ; 
but there was no proof how long she remained in posses- 
sion. It was in evidence also, by said witnesses, that said 
McEwen left surviving him one or two children by his 
marriage with said Martha, who were still living; and 
that the defendant’s administration on said estate was 
still unsettled. The plaintiffs further proved, that said 
real estate was conveyed to said McEwen by one Nathan 
H. Jackson, by an absolute deed, executed on the 29th 
December, 1852, of which the following is a copy,” (set- 
ting out the deed ;) “and that said McEwen and wife at 
the same time executed to him a mortgage to secure the 
purchase-money, in the words and figures following,” &e. 
“Tt was proved, also, that said McEwen dicd before said 
mortgage was foreclosed; that the administrator of said 
Jackson took possession of said real estate on Ist January, 
1858, and sold the same under and in accordance with 
the said mortgage; and that the heirs of said Jackson 
were the purchasers at the sale. This was all the evi- 
dence in the case, and was reduced to writing. The de- 
fendant thereupon demurred to the evidence, and the 
plaintiffs joined in the demurrer; and after argument 
thereon, the court overruled the demurrer, and determined 
the issue in favor of the plaintiffs; to which the defendant 
excepted,” and which he now assigns as error. 


Gro. W. Gaye, and H. B. Bornton, for appellant. 
Byrp & Moraay, and J. D. F. WILitaMs, contra. 


R. W. WALKER, J.—1. Where the husband takes, 
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during coverture, a conveyance in fee, and at the same 
time mortgages the land back to the grantor, or to a third 
person, to secure the purchase-money, in whole or in part, 
the widow is not,as against the mortgagee and those claim- 
ing under him, entitled, in a court of law, to dower in 
the land. But, as to all the world beside, the equity of 
redemption is equivalent to the estate in fee; and hence 
the widow has a legal right to her dower in the land, 
against all persons except the mortgagee and those mak- 
ing title under his mortgage. In such case, she takes her 
dower, subject of course to the prior rights and equities 
of the mortgagee. Even as against the mortgagee, the 
widow can, in equity, claim her dower on payment of the 
mortgage; and if the mortgage is foreclosed, and the land 
sold, she will be entitled to her claim to the exient of her 
dower in the surplus proceeds after satisfying the mort- 
gage. She hasthe right to redeem, and to call on the 
representative of her husband to apply the personal assets 
of the estate to the extinguishment of the mortgage debt, 
so as to free her dower from the incumbrance; and if the 
heir, or the owner of the equity of redemption, redeems, 
she will be let in to her dower, on her contributing her 
proportion of the mortgage debt.—Rossiter v. Cossit, 
15 N. H. 88; Bell v. Mayor, 10 Paige, 49; Denton v. 
Nauny,.8 Barb. 621; Mills v. Van Voorhes, 23 Barb. 138; 
Mantz v. Buchanan, 1 Md. Ch. D. 202; Collins v. Terry, 
7 Johns. 278; Runyan v. Stewart, 12 Barb. 5387 ; Hastings 
v. Stephens, 9 Foster, 564; 4 Kent, 88, 47; Eslava v. 
Lepretre, 21 Ala. 528; Fry v. Merchants’ Insurance Co., 
15 Ala. 810. 

[2.] McEwen having died before the foreclosure of the 
mortgage, his widow was, as against his heirs, entitled to 
her dower in the land; and either the heirs, or the per- 
sonal representative of her husband, could have had her 
dower allotted to her, subject to the mortgage. Inasmuch 
as the husband had an estate in the land, of which, as 
against the heirs, the widow was dowable, it follows that 
she was, under the statute, entitled to retain possession 
of the premises free of rent, until her dower was assigned 
her, or the mortgagee asserted his prior rights by a fore- 
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closure, or by taking possession under the mortgage. 
Harrison v. Boyd, at June term, 1858 ; Shelton v. Carroll, 
16 Ala. 148; 2d Coke’s Inst. vol. 1, p. 16; Code, § 1359; 
Voelckner v. Hudson, 1 Sandf. Sup. Ct. R. 215; Slatter 
v. Meek and Wife, at the present term. The heirs of 
McEwen could not maintain an action against his admin- 
istrator, for the rents which he received, while the widow 
was entitled to the possession of the premises.—Mc- 
Laughlin v. Godwin, 28 Ala. 846. On the other hand, the 
widow has a right to the rents which accrued while she 
was entitled to the possession, and the administrator must 
be considered as holding them for her, and she can recover 
them by suit at law.—Inge v. Murphy, 14 Ala. 289 
Oakley v. Oakley, 30 Ala. 132-8. This right of the 
widow to the rents received by the administrator during 
the continuance of her possessory interest, is in no wise 
impaired by the foreclosure of the mortgage before she 
instituted her suit for their recovery. Her right, having 
vested before the foreclosure, is not defeated by that event. 
[3.] It appears that McEwen died in the fall of 1858, 
and that the administrator received the rents of the prop- 
erty from the 21st July, 1855, to the 1st January, 1858. 
By section 1372 of the Code, it is provided, that “all 
suits or proceedings for dower must be commenced within 
three years after the death of the husband, and not after.” 
Hence, a portion of the rents received by the administra- 
tor accrued after the widow’s remedy for the assignment 
of her dower had been barred by lapse of time. Section 
1359 of the Code, which secures to the widow the enjoy- 
ment of her quarantine “ until her dower is assigned her,” 
must be construed in connection with section 1372, above 
quoted. When it is remembered that the statutory quar- 
antine of the widow does not attach to any premises ex- 
cept those whereof she is dowable, it would seem to 
follow that her quarantine necessarily terminates whenever 
she loses her right to have dower assigned her. It is ob- 
vious that the words of section 1359, securing the widow 
in the possession “until her dower is assigned her,” are 
not to be literally construed. Otherwise, her privilege 
would continue, although she might release her dower to 
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the heir, or be in any other way deprived of her right to 
it. This is certainly not the law; and hence we conclude 
that the widow’s quarantine privilege, and her consequent 
right to rents, terminates whenever her remedy for the 
assignment of her dower in the premises is barred by the 
statute of limitations. It follows that, while Mrs. Sawyer 
has a right to the rents which accrued before the expira- 
tion of three years from the death of her first husband, 
she has no Jegai claim to the rents which accrued after 
that time. Her remedy for the recovery of the rents to 
which she is lawfully entitled is not a suit or proceeding 
for dower, within the meaning of section 1872 of the 
Code, but an action for money had and received, and will 
not be barred until six years after the cause of action 
accrued.—Code, § 2477; Slatter v. Meek and Wife, at the 
present term. 

[4.] We think, however, that the husband of Mrs. 
Sawyer was improperly joined with her as a plaintiff in 
this suit. All that the quarantine statute secures to the 
widow is the use and occupation of the property, by her- 
self, or by tenants under her, until her dower is assigned. 
She has only a possessory interest, determinable when the 
heir or person holding the fee shall elect to assign her 
dower, and place her in possession of the specific allot- 
ment. She has no such estate in the land as can be sold 
under execution at law, or be conveyed by deed.— Wallace 
v. Hall, 19 Ala. 367; Cook v. Webb, 18 Ala. 810. The 
rents sought to be recovered in this suit represent, and 
are a substitute for, the use and occupation, to which the 
widow was entitled. Inasmuch as they stand in the place 
of Mrs. McEwen’s possessory interest in the premises, 
they belong, when received, to the corpus of her separate 
estate. They are not the income and profits of her sep- 
arate estate, but constitute the separate estate itself, just 
as the payments on an annuity would do. The only ‘in- 
come and profits’ of the wife’s separate estate, sought to 
be recovered in this suit, consist of the interest which is 
due on the rents received by the defendant. This is a 
mere incident of a suit for the principal. In Pickens v. 
Oliver, (29 Ala. 528,) it was held, that under section 2131 
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of the Code, the wife must sue and be sued alone, where 
the suit is for the corpus of her separate property, and 
where the rents, income and profits of the property, are 
the mere incident of a suit for the property itself, and 
not the foundation of the suit, she may recover them. 
The rents received by the defendant belonging to the 
corpus of the wife’s separate estate, she should have sued 
alune for their recovery. Both of the plaintiffs were not 
entitled to recover, and for this reason the court erred in 
overruling the demurrer to the evidence. 
Judgment reversed, and cause remanded. 





HUTTON vs. WILLIAMS. 


[ACTION BY JOINT TENANTS, AGAINST PURCHASER AT COMMISSIONERS’ SALE, FOR 
DIFFERENCE OF PRICE AT FIRST AND SECOND SALE. ] 


1. Who may sue for breach of contract by purchaser at commissioners’ sale-—When 
real estate is sold by commissioners, under an order of the probate court, 
(Session Acts 1855-6, p. 20,) and,on the purchaser’s failure to comply with 
the terms of the sale, is again resold under an order of court, the persons 
to whom it belonged may maintain an action against the purchaser, to re- 
cover the excess of his bid over the price brought at the resale, notwith- 
standing the commissioners who made the sale might also maintain an 
action against him. 

2. When wife may sue alone.—When one of several joint tenants, whose lands 
have been sold under an order of the probate court for partition, is a 
married woman, her interest in the proceeds of sale, or in the excess of the 
purchaser’s bid over the price brought at a resale, belongs to the corpus, 
and not to the income or profits of her separate estate ; consequently, 
(Code, § 2181,) an action to recover such excess should be brought in her 
name alone, without joining her husband. 

3. When guardian may sue for ward.—Where an infant is one of several joint 
tenants, whose lands are sold under an order of the probate court for par- 
tition, his guardian may sue in his own name, for the use of the infant, 
(Code, § 2036,) jointly with the other joint tenants, to recover from the 
purchaser the excessof his bid over and above the amount brought at a 
resale. 

4. Damages against purchaser at commissioner’s sale, on failure to comply with con- 
ditions.—When lands are sold, for partition among the owners, by commis- 
sioners appointed by the probate court, itis an implied condition of the 
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sale, that if the purchaser fails to complete the sale, the lands may be 
resold on his account; consequently, on his failure to complete the sale, 
he becomes liable for the difference between the amount of his bid and the 
price brought at a subsequent resale, as for stipulated damages. 

5. Tender of bond or certificate of purchase to purchaser.—When lands are sold for 
partition, under an order of the probate court, (Session Acts 1855-6, p. 20,) 
the law does not impose on the commissioners the duty of giving or tender- 
ing to the purchaser a bond or certificate of purchase. 

6. What is sufficient memorandum to avoid statute of frauds—When lands are sold 
by commissioners, under an order of the probate court, a written memo- 
randum by one of the commissioners, who is not averred to have been theres 
unto lawfully authorized in writing by the purchaser, (Code, §§ 1551-52,) 
is not sufficient to take the case out of the statute of frauds. 

7. Sale for partition under order of probate court.—A_ sale of land for partition 
among the owners, by commissioners appointed under an order of the 

‘ probate court, is a judicial sale, and requires the confirmation of the court 
by which the order was granted. 

8. What contracts for sale of land are within statute of frauds.—A sale of land for 
partition, by commissioners appointed under an order of the orphans’ court, 
is within the statute of frauds, (Code, § 1550,) unless it has been confirmed 
by the court. 

9. Competency of witnessas affected by interest.—One of the commissioners by 
whom land is sold, under an order of the probate court, for partition among 
the owners, is a competent witness (Code, § 2302) for the owners of the 
land, in an action brought by them against the purchaser at the sale, to 
recover the excess of his bid above the amount brought at a resale after 
his failure to comply with the terms of the sale. 


AppEAL from the Circuit Court of Greene. 
Tried before the Hon. Porter Kina. 


Tue complaint in this case was in the following words: 

“ David H. Williams, who, as guardian for, and as such 
sues for the use of, William B. Hutton, Aquila D. Hutton, 
Aurelius W. Hutton, and Emmet C. Hutton, minors, 
under the age of twenty-one years, and Eugenia F. Wil- 
liams, who sues in her own right, claim ot the defendant, 
John N. Hutton, two hundred and fifty dollars as dama- 
ges, under the following circumstances: Aquila D. Hut- 
ton died in Greene county, Alabama, in the year 1852, 
leaving a will, by which he devised all his real estate to 
the said William B., Aquila D., Aurelius W., Emmet C., 
and Eugenia F., who are his children; which will was 
duly admitted to probate, in said county, shortly after 
said testator’s death. The real estate thereby bequeathed 
was as follows,” (describing the land.) “On the — day 























JANUARY TERM, 1860. 505 


See Hutton v. Williams. 














of June, 1856, the said Eugenia F., by the said David H. 
Williams, her husband and next friend, filed her petition 
in the probate court of said county, alleging that said 
lands could not be equitably partitioned among the said 
legatees without a sale, and praying the court to order a 
sale for the purpose of division. Such proceedings were 
had upon said petition, in conformity to law, that on the 
14th August, 1856, the said probate court passed a decree 
in conformity with the prayer of said petition, directing 
said lands to be publicly sold, before the courthouse-door 
in the town of Eutaw, on a credit of one and two years, 
for notes with at least two good sureties; the first pay- 
ment to be one-half, and to fall due twelve months after 
the day of sale; and the last payment to fall duetwenty- 
tour months after said sale, but to bear interest after 
twelve months from the date thereof; and appointing F. 
P. Snedicor, James D. Duncan, David R. Chiles, John J. 
Carpenter and Macklin N. Cockrell, commissioners to 
make and conduct said sale, and to take the notes of the 
purchasers payable to said David Il. Williamsand Eugenia 
F., his wife, William B. Hutton, Emmet C. Hutton, Au- 
relius W. Hutton, and Aquila D. ILutton; and directing 
them to make a return, in writing, of the mannerin which 
they should execute the trust. The said commissioners 
advertised the sale of said lands, with the terms of sale, 
pursuant to the order of said court, and, on the 6th day 
of October, 1856, in pursuance of said order and adver- 
tisement, put up all of said lands at public sale, before 
the courthouse-door in the town of Eutaw, and, in the 
presence of the bystanders, publicly proclaimed the terms 
of sale; and said lands were all cried off to purchasers. 
Atthe sale thus made, the said John N. Hutton, well 
knowing the terms of sale, bid off the undivided moiety 
of the lands above described (there being two hundred 
and twelve acres) at $4 12} per acre; the whole amount- 
ing to $874 50, for which he was to give notes in pursu- 
ance of said order and advertisement ; and said undivided 
moiety of said lands was cried off, and knocked down to 
him, at that price. But, after said sale was concluded, 
the said John N. Hutton refused to comply with the terms 
33 
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of said sale, or to give his notes as directed by said order 
of sale, or in any way to perfect his bid, although urged 
and requested so to do by said commissioners. On the 
6th October, 1856, the said commissioners made their 
return in writing to said probate court, in conformity with 
the order appointing them, and, among other things, re 
ported to said court that said John N. Hutton had bid off 
the undivided moiety of said lands at said sale, (there 
being two hundred and twelve acres,) at $4 124 per acre, 
the whole amounting to $874 50, for which he should 
have given his notes; but that he refused to give his notes 
therefor, as directed by said order, and as required by the 
conditions of saidsale. The said court then ratified the 
sale, so far as the said John N. Hutton was concerned in 
bidding off said undivided moiety ; but, as he refused to 
give his notes therefor, the said court then ordered said 
undivided moiety of said lands to be resold, at the risk 
of said John N. Hutton, on the terms prescribed in the 
first order, by F. P. Snedicor, James D. Duncan, John J. 
Carpenter, Macklin N. Cockrell and John Strait, who 
were then and there appointed by said court commission- 
ers for that purpose; of which said orders of court the 
said John N. Hutton then and there had notice. In pur- 
suance of this last order of said court, the said last named 
commissioners re-advertised and resold said undivided 
moiety of said lands; and at this last sale the said John 
N. Hutton again became the highest bidder therefor, and 
the same was knocked down to him at the price of $3 50 
per acre; the whole amounting to $742, for which amount 
said Hutton executed notes in conformity with the terms 
of sale. The said commissioners made due return to said 
court of this last sale, and their report was by said court 
confirmed. The difference between said Hutton’s Lid at 
said first sale, and his bid at the said second sale, is 
$132 50; and in consequence of his refusal to comply 
with the terms of the first sale, expenses were incurred to 
the amount of $100 in making the second. The plaintiffs 
therefore claim from him these two amounts, or damages 
equivalent thereto, for his failure to comply with his bid 
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and the terms of sale at said first sale, with the costs of 
suit.” 

The defendant demurred to this complaint, and assigned 
the following grounds of demurrer: “1st, that the plain- 
tiffs in said complaint have no right of action against 
this defendant; 2d, that the said Eugenia F. Williams, 
being a feme covert, has no right to sue in her own name ; 
3d, that the said minor heirs have no right to sue or 
maintain said suit; 4th, that there is a misjoinder and 
non-joinder of parties plaintiff in said suit; Sth, that said 
complaint contains statements of numerous facts and 
circumstances which are irrelevant, immaterial and im- 
proper, and which this defendant is not bound to answer; 
6th, that said complaint nowhere alleges any term or 
condition of said first sale, to the effect that, if the pur- 
chaser failed to comply with the terms of said sale, the 
said land would be resold at his risk; and, 7th, that said 
complaint does not state that said commissioners, or any 
one for them, offered to make or deliver to the defendant 
any bond or certificate of purchase.” The court overruled 
the demurrer, and the defendant then pleaded, ‘in short 
by consent, Ist, the general issue, with leave to give in 
evidence any special matter of defense; and, 2d, the 
statute of frauds, averring that there was no such authority 
or memorandum in writing as thereby required.” The 
plaintiffs demurred to the second plea, on these grounds: 
‘“‘Ist, because said plea is not a sufficient bar or answer to 
the facts alleged in the complaint; 2d, because the sale 
alleged in the complaint is not within the statute of 
frauds ; and, 3d, because the complaint shows that a sufii- 
cient memorandum of the sale was made by the said 
commissioners, to-wit, their report of the said sale.” This 
demurrer having been overruled by the court, the plaintifts 
then filed the following replications to the second plea: 
1. “ That said commissioners, on the 6th October, 1856, 
immediately after the said sale was made, reported to the 
said probate court, in writing, that they had made said 
sale pursuant to said order; in which report they stated 
the contract of sale, terms, name of purchaser, on whose 
account sold, and the price bid for said lands by the de- 
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fendant, in conformity with section 1552 of the Code.” 
2. “That the said commissioners sold said lands as alleged 
in said complaint, and, in so doing, employed one Thomas 
L. Ratcliffe, who was not a licensed auctioneer, to ery the 
sale of said lands; and that the land which. as the said 
complaint alleges, was bid off by this defendant, was 
knocked down to him as the highest bidder by said Rat- 
cliffe: and that F. P. Snedicor, one of the said commis- 
sioners, immediately thereupon made a note thereof, or 
memorandum in writing, in conformity with section 1552 
of the Code. 

To each of these replications the defendant demurred, 
and assigned the following grounds of demurrer: to the 
Ist, “ because it is not a sufficient answer to the said second 
plea, and because it nowhere alleges any such note or 
memorandum in writing of said sale as is required by 
sections 1551 and 1552 of the Code of Alabama;” and to 
the 2d, “ because it is not a sufticient answer to the said 
second plea; because the note or memorandum alleged 
in said replication is not shown to have been made by the 
auctioneer, his clerk, or agent; and beeause it is not 
averred that F. P. Snedicor, the maker of said memoran- 
dum, was ever Jawfully authorized by this defendant, in 
writing, to make any such note or memorandum for him 
as is required by section 1561 of the Code.” The court 
sustained the demurrer to the first replication, and over- 
ruled the demurrer to the second; and thereupon the 
defendant rejoined to the 2d replication, “ that said F. P. 
Snedicor was not authorized by him, in writing, to make 
any such note or memorandum as is alleged in said 2d 
replication.” The court sustained a demurrer to this 
rejoinder, and the defendant then joined issue on the 2d 


9? 


replication. 

On the trial, as the bill of exceptions shows, the plain- 
tiffs offered F. P. Snedicor as a witness, “to prove the 
facts alleged in their second replication to the second plea.” 
The defendant objected to the competency of the witness, 
on the ground of interest, ‘ because he was a party to said 
sale as one of the commissioners.” The court overruled 
the objection, and the defendant excepted. 




















JANUARY TERM, 1860. 509 


Hutton Vv. Ww illiams, 








The adverse rulings of the court on the: ple: dings, and 
all the other matters to which exceptions were reserved 
by the defendant on the trial, are now assigned as error. 





Wma. P. Wess, forappellant.—1. The suit should have 
been brought in the names of the commissioners who 
sold the lands, and not in the names of the present plain- 
tifts—Robinson v. Garth, 6 Ala. 204. The complaint 
must show a right of action in the plaintiffs—Gould’s 
ie ading, 173; 5 Porter, 169. 

Mrs. Williams was improperly made a plaintiff, Her 
husband should either have been joined with her, or he 
should have sued alone. Ile was entitled at least to the 
usufruct, and to the whole recovery for life if he survived 
his wife.—Code, §§ 1990, 2181; Pickens v. Oliver, 20 Ala. 
628; George v. English, 80 Ala. 582; 5 Johns. 65. 

3. The complaint was demurrable, because it did not 
aver that there was any condition announced, “ to the 
effect that, if the purchaser failed to comply with the terms 
of the sale, the land would be resold at his risk.’’—School 
Commissioners v. Aiken, 5 Porter, 169; Adams v. Me- 
Millan, 7 Porter, 74; West v. Cunningham, 9 Porter, 
104. This is the rule in private sales, however it may be 
in judicial or official sales, as recognized in 6 Ala. 204, 
and 8 Ala. 158. The sale in this case was, at most, only 
quasi-official ; consequently, the allegation was necessary. 

4. The court erred in overruling the defendant's 
demurrer to the 2d replication, and in sustaining the de- 
murrer to the rejoinder to said replication. The memo- 
randum made by Snedicor, he not being authorized by 
the defendant in writing, was not sufficient to take the 
“ase out of the statute of frauds.—Code, $§ 1551-52. 
Snedicor was a party to the contract of sale, and any 
memorandum made by him was not binding or sufficient. 
2 Parsons on Contracts, 202; Chitty on Contracts, (9th 
Amer. ed.) 808; 6 Ala. 204; 2 Sneed, 172; 13 Metealf, 
385; 3 Duer, 395; =a on Statute of Frauds, § 367. 
Sales by sherifts, trustees and administrators, are within 
the statute—Browne on Statute of Frauds, 271, § 265. 
Masters’ sales are also within the statute—2 Parsons, 
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292; 2 Johns. 248; 8 Johns. 531; Sugden on Vendors, 
74, 154. 

5. Snedicor was not a competent witness for the plain- 
tiffs, to prove the memorandum aud contract of sale, be- 
cause he was a party to the sale-—Authorities supra. 
Moreover, the record would be evidence for him, in an 
action against the plaintiffs, to recover for his fees or ser- 
vices rendered.—Code, § 2302. 





T. Reavis, and F. P. Snepicor, contra.—1. The action 
is brought in the names of the proper parties. Although 
the commissioners, by whom the sale was made, might 
have maintained an action for the breach of contract by 
the purchaser; yet the owners of the land sold, who are 
the persons really interested in the recovery, have an equal 
right to sue.—Robinson vy. Garth, 6 Ala. 204. Mrs. Wil- 
liams’ interest in the recovery would constitute a part of 
the corpus of her separates estate ; consequently, she had 
a right to sue in her own name, without joining her hus- 
band.—Code, § 21381; Pickens v. Oliver, 29 Ala. 528. 
The statute expressly authorizes a guardian to sue in his 
own name, for the use of his ward.—Code, § 2036; also, 
Cook v. Adams, 27 Ala. 294; 30 Ala. 613. 

2. In judicial or official sales, there is an implied con- 
dition, that if the purchaser fails to comply with the terms 
of sale, the officer may resell at his risk; and the differ- 
ence of price at the two sales is liquidated damages. 
Lamkin v. Crawford, 8 Ala. 153. That the sale here in 
contreversy was a judical sale, see Owen v. Slatter, 26 Ala. 
550; McCartney v. King, 25 Ala. 690, and cases there 
cited. It was not necessary, therefore, toallege that this 
condition, which the law impliedly annexes to the sale, 
was made an express condition by announcement of the 
commissioners. Besides, the complaint does not claim 
the difference between the two sales as the fixed measure 
of damages; but claims that amount, “ or damages equiva- 
lent thereto.” 

3. There is no law requiring the commissioners to give 
the purchaser a certificate of purchase, or a bond for title. 
Their report to the court is the evidence of his right to a 




















JANUARY TERM, 1860. 511 


Hutton v. Williams. 








title, after he shall have paid the purchase-money.—Code, 
§§ 1767, 1770. If such certificate of purchase could be 
demanded by him in any case, a compliance on his part 
with the terms of sale must precede it. 

4, Judicial sales are not within the statute of frauds. 
1 Sugden on Vendors, 127; Browne on Statute of Frauds, 
§ 265; Dart on Vendors, 91, 555, notes land 2; 1 Vesey, 
sr. 220; Smith v. Arnold, 5 Mason, 420. The reason why 
such sales are not within the statute, is that there is no 
danger of fraud or perjury, because the ratification of the 
sale by the court is necessary to perfect it. If, however, 
the decree of confirmation only takes such sales out of 
the statute, the allegations of the complaint would bring 
this case within the rule; it being expressly averred, 
“that the court ratified the sale so far as the said ILutton 
was concerned in bidding off said undivided moiety.” 
After such decree of confirmation, the court might have 
attached the purchaser for a contempt in refusing to com- 
plete the purchase, or the purchaser might have applied 
to the court, at any time before the resale was actually 
made, for leave to comply with his bid, and to set aside 
the order to resell. But it is submitted, that sections 
1551-52 of the Code do not apply to such a sale as this: 
if it does, such a sale could hardly ever be effected so as 
to bind the purchaser. 

5. If the statute of frauds is applicable to the case, then 
it is insisted, that the commissioners who made the sale, 
and not the crier employed by them, were the auctioneers ; 
and that the memorandum made by Snedicor was suffi- 
cient to bind the purchaser. In making the sale, the 
commissioners acted as the agents of the court ; the order 
appointing them constituted them, pro hac vice,auctioneers; 
and the defendant, in dealing with them, was, in effect, 
dealing with the court.—Wolfe v. Sharp, 10 Rich. (S. C.) 
60; 2 MeCord’s Ch. 151; Jennings v. Jenkins, 9 Ala. 289. 

6. If the case is within the statute, the commissioners” 
report of the sale, which contains every fact necessary to 
avoid the statute, was a sufficient memorandum within 
section 1552.—Browne on Statute of Frauds, § 347; 3 Gill 
& John. 359; 5 Yerger, 63. 
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7. Snedicor had no interest in the subject-matter of the 
suit, nor in the result of it. He was, therefore, a compe- 
tent witness. 


A. J. WALKER, C. J.—It is contended, that this 
suit was not brought in the names of the proper parties 
plaintiff£ The objections are, that the exclusive right of 
action was in the commissioners, who sold the land; that 
if the married woman who is a plaintiff, was a proper 
party, her husband should have been joined with her; 
and that a guardian, in such a case, has no right of action 
in his own name, for the use of his wards. 

[1.] The legal title to the lands sold was in the plain- 
tiffs. The proceeds of the sale would have belonged to 
them. By the purchaser’s failure to comply with his 
contract, the plaintiffs were injured, and any damages 
recovered for such failure must necessarily be their prop- 
erty. The plaintiffs are, therefore, literally within the 
principle, that an action to recover damages “must, in 
general, be brought in the name of the person whose 
legal right has been affected.” —1 Chitty on Pleading, 60. 
If the commissioners who made the sale have, by way of 
exception to the general rule, power to sue, it does not 
militate against the right of the present plaintiffs to bring 
suit. There would simply be a right of action, either in 
the commissioners, or in the plaintiffs. The point is so 
ruled in Robinson v. Garth, (6 Ala. 204,) and we enter- 
tain no doubt of the correctness of the decision on that 
point. There was a right of action in the owners of the 
land offered for sale, notwithstanding the sale may have 
been made through the agency of commissioners appoint- 
ed by the probate court. 

[2.] The feme covert who was one of the owners of the 
land, was the sole party having a right of suit, so far as 
her interest was concerned. Her share in the recovery 
which may be had, will belong to the corpus, and not to 
the income or profits of her separate estate. The decis- 
ions in Pickens and Wife v. Oliver, (29 Ala. 528,) and 
MeConeghy v. McCaw, (31 Ala. 447,) place such a con- 
struction upon section 2131 of the Code, as makes the 
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wife, without her husband, the proper plaintiff in such 
a case, notwithstanding there may be incidental damages, 
which will go to the husband. 

[3.] The suing by the guardian, in his own name, for 
the use of his wards, is at least authorized by section 
2036 of the Code, which says, “ guardians may sue in 
their own names, for the use of the ward, in all cases 
where the ward has an interest, and the judgment inures 
to his benefit.” 

[4.] The next ground of demurrer, pressed upon our 
attention by the counsel for the appellant, is, that the 
complaint claims as damages the excess of the defendant’s 
bid above the price at the second sale. The decisions of 
this court establish the principle, that when the right to 
resell, at the risk of one who may fail to comply with 
his contract of purchase, is either an express or implied 
condition of the sale, the difference between the greater 
price bid at the first sale, and the less price at which the 
second sale was made, is in the nature of damages stipu- 
lated by the parties. —Lamkin v. Crawford, 8 Ala. 153; 
Adams v. MeMillan, 7 Porter, 73; School Commissioners 
v. Aiken, 5 Porter, 169. The right to resell, at the risk 
of the purchaser failing to comply with his contract, is 
held in Lamkin v. Crawford, (supra,) to be an implied 
condition of the sale, where it is made by official persons ; 
and, while that decision is made directly in reference to 
a marshal’s sale, the sale by school commissioners, men- 
tioned in the case above cited from 5th Perter, is referred 
to as one to which the decision would apply. The land 
in this case was sold by commissioners, appointed under 
the act approved Feb. 5, 1856.—Pamphlet Acts, 1855-6, 
page 20. Commissioners, appointed by authority of that 
act, are, pro hac vice, officers of the court, and act under 
its mandatein the accomplishment of a judicial sale. 
Such a sale bears a close analogy to sales made under a 
decree of the chancery court, through the register, and 
it falls precisely within the principle above stated, which 
is announced in Lamkin v. Crawford, supra. We decide, 
therefore, that the complaint is not faulty, on account of 
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its claiming the difference between the first and second 
sales, as stipulated damages. 

[5.] The seventh ground of demurrer—that the com- 
plaint does not show a tender to the defendant of a bond 
or certificate of purchase—was not well taken. The law 
under which the commissioners acted, does not make it 
their duty to give such bond or certificate. 

Finding none of the grounds of demurrer to the com- 
plaint well taken, we decide that there was no error in 
overruling it. 

[6.] The court below overruled the demurrer to the 
plaintiffs’ second replication to the plea of the statute of 
frauds. The substance of the second replication, which 
was thus sustained, is, that the commissioners employed 
one who was not a licensed auctioneer to cry the sale, 
and that as soon as-the land was bid off by the defendant, 
one of the commissioners madea note or memorandum 
thereof in writing, in conformity with section 1552 of the 
Code. The sufficiency of this replication, and the cor- 
rectness of the ruling of the court upon the demurrer to 
it, depend upon the question, whether a memorandum of 
one of the commissioners takes the contract out of the 
statute of frauds. 

Section 1551 of the Code specifies five classes of agree- 
ments, every one of which, it declares, is void, unless the 
“agreement, or some note or memorandum thereof, ex- 
pressing the consideration, is in writing, and subscribed 
by the party to be charged therewith, or some other per- 
son by him thereunto lawfully authorized in writing.” 
The fifth of those classes is described as follows: “ Every 
contract for the sale of lands, tenements, or hereditaments, 
or of any interest therein, except leases for a term not 
longer than one year, unless the purchase-money, or a 
portion thereof, be paid, and the purchaser be put in pos- 
session of the land of the seller.”’ Section 1552 prescribes, 
that if the sale is at public auction, and “the auctioneer, 
his clerk, or agent, makes a memorandum of the property, 
and the price at which it is sold or leased, the terms of 
the sale, the name of the purchaser or lessee, and the 
name of the person on whose account the sale or lease is 
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made, such memorandum is a note of the contract, within 
the meaning of the preceding section.” The replication 
does not aver, that the commissioner who made the mem- 
orandum was thereunto lawfully authorized, in writing, 
by the purchaser; and the memorandum is, therefore, not 
conformable to the requisition of section 1551 of the 
Code. 

In Ledbetter v. Walker, (31 Ala. 175,) it was decided, 
that a verbal authority was sufficient to authorize an agent 
to sell land; but the sale in that case was made before 
the Code went into operation. There are authorities which 
hold, that one standing in the attitude of the commission- 
ers appointed to make the sale now before us is the agent 
of the purchaser ; and that a memorandum, made by such 
agent, would be a compliance with the statute of frauds. 
Wolfe v. Sharp, 10 Rich. 60. But the concession, that the 
commissioner who made the memorandum in this case 
was the agent of the purchaser, is not enough. Under 
our statute, he must not only be the purchaser’s agent, 
but he must be thereto authorized in writing. 

If the plaintiffs’ replication can be maintained at all, 
it must be upon the ground, that the commissioner was 
the auctioneer, and, as such, was authorized by section 
1552 to make the memorandum. Whether or not he was 
the auctioneer, depends upon the question, whether the 
auctioneer is he who cries the sale, or the seller who em- 
ploys him tocry the sale. The case of Wolfe v. Sharp, 
(10 Rich. Law, 60,) cited by the appellees, merely asserts, 
that the commissioner in equity was the agent of both 
parties. Neither that case, nor the case of Gordon v. 
Sims, (2 McCord’s Ch. 151,) to which it refers, asserts 
that the commissioner in equity is an auctioneer, when 
he employs the agency of another to conduct the sale. 
Endicott v. Penny, 148. & M. 144; Brown on the Statute 
of Frauds, § 869. The auctioneer is the agent both of the 
seller and of the purchaser. This being the case, it would 
seem impossible that one appointed by the court to sell 
property can be the auctioneer, when he employs the 
agency of another to auction off the property for him. 
If a person so appointed could, under such circumstances, 
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be considered the auctioneer, then every owner of prop- 
erty, who employed another to sell it to the highest bid- 
der, would be the auctioneer. We do not think the word 
can be so understood, without a departure from its true 
meaning and common acceptation. 

A professional auctioneer, pursuing the business of 
selling at auction for others, notwithstanding ne might 
employ another to cry the sale for him, would doubt- 
less be an auctioneer, within the meaning of section 
1552 of the Code. But he stands in quite a different 
relation to the purchaser, from that in which the com- 
missioners in this case stood. The auctioneer by oc- 
cupation, who employs another to cry the sale, is an auc- 
tioneer still; and the purchaser may be regarded, by bidding 
at a sale made by him in his capacity of auctioneer, 
through the instrumentality of a crier, as constituting 
him an agent, under the section above stated, to bind him 
by a memorandum of the sale. The same thing cannot 
be said of a commissioner appointed to sell, who employs 
an auctioneer.—Emerson v. Ieelis, 2 Taunt. 38. 

We decide, therefore, that the commissioner who made 
the memorandum, was not an auctioneer, within the 
meaning of section 1552 of the Code; and the defend- 
ant’s demurrer should have been sustained to the plaintiffs’ 
second replication, if the plea of the statute of frauds is 
available in the case. 

The replication does not allege, that the commissioner 
who made the memorandum, was the clerk or agent of 
the auctioneer; and therefore the question, whether the 
memorandum would have been sufficient, if made by the 
agent or clerk of the auctioneer, does not arise in the 
case. 

[7-8.] The counsel for the appellees contends, that the 
statute of frauds is not applicable to judicial sales, which 
are to be reported to the court that orders the sale, and 
are then to be confirmed or set aside. This precise point 
seems never before to have been brought under the con- 
sideration of this court. Sales by sherifts, school com- 
missioners, and an executor under a power conferred by 
will, none of which are reported for confirmation, have 
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all been decided in this State to be within the statute of 
frauds.—Carmack v. Masterson, 3 St. & P. 411; Adams 
v. McMillan, 7 Porter, 73; Robinson v. Garth, 6 Ala. 204; 
Be'' v. Owen, 8 Ala. 212. But those were not judicial 
sal-:. In the case of Smith v. Arnold, (5 Mason, 420,) 
Juc.ze Story describes a judicial sale as one made by order 
ot the court, and subject to its confirmation. An exam- 
ple of a judicial sale given is a sale by the chancery court, 
through its register or master. <A distinction is drawn in 
that case, between a judicial sale, anda sale by an admin- 
istrator in Rhode Island, where the court simply orders 
the sale, and in doing so exhausts its power over the 
subject, except to hold the administrator accountable for 
the proceeds of the sale. Sales of land under an order of 
the probate court, by an executor or administrator, are, 
under our law, within this description of judicial sales. 
Such sales are required to be reported to the court, which 
then confirms or sets them aside; and not until the con- 
firmation can the purchaser acquire a complete title. 
Code, §$ 1765-1770. In reference to sales made under the 
statute which existed before the adoption of the Code, 
and which was not materially different from the’ provis- 
ions of the Code on the same subject, it was decided, that 
the sale was, in legal effect, made by the court itself 
Perkins v. Winter, 7 Ala. 855, 871; Wallace v. Hall, 
19 Ala. 367. 

The act under which the sale was made, (Pamphlet 
Acts 1855-56, p. 20,) does not in terms require, that the 
sale made under its authority should be reported to the 
probate court for confirmation. It requires, however, 
that the sale should “ be conducted in all respects as is 
done when property in the hands of an executor or ad- 
ministrator is to be distributed.” Now, real estate is, 
perhaps, in strict correctness of language, never “in the 
hands of an executor or administrator to be distributed;” 
but it requires no very great latitude of construction to 
infer, that the legislature, in framing this law, regarded 
land to be sold by an executor or administrator for divis- 
ion as property to be distributed, and designed that the 
sale of land under the act of 1856 should be conducted in 
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all respects as sales of land ordered to be sold by an execu- 
tor or administrator for division. We think that the act 
of 1856 must be regarded as directing the sale of land or 
personal property, in the same manner as the same species 
of property is by the Code required to be sold by an 
executor or administrator for division or distribution. 
This conclusion is fortified by the consideration, that the 
commissioners who make the sale do not act under the 
obligation of an oath, nor do they give security for the 
faithtul discharge of their duties; and it is not probable 
that the legislature intended, that commissioners so acting 
should make a final sale, without the approval of the 
court which appointed them. Besides this, a farther 
argument in favor of our conclusion may be drawn from 
the analogy of the proceeding under the act of 1856 to 
kindred proceedings in chancery, where all sales are re- 
ported to the chancellor for confirmation. In determining 
the mode of proceeding in the probate court, when it ex- 
ercises a jurisdiction which originally pertained to the 
chancery court, it is proper to look to the established 
practice of the latter.—King v. Collins, 21 Ala. 363. 

From the conclusion that the law required a report of 
the sale in this case to the probate court for its confirm- 
ation, it necessarily follows, that the sale was a judicial 
sale, under the definition given by Judge Story. It re- 
mains to be decided, whether, being a judicial sale, it is 
without the operation of the statute of frauds. 

Lord Hardwicke’s decision, in the Attorney-General v. 
Day, (1 Vesey, sr. 218,) seems to be the first reported ad- 
judication upon the subject, and is the foundation of all 
the subsequent cases. That decision seems to have been 
made in reference to a contract to purchase land, made 
by the master, under an order of the court, for the pur- 
pose of investing a charity fund. Theagreement to pur- 
chase was reported, and the report was confirmed; and 
the question was as to the execution of the agreement. 
The lord chancellor said: “ But the present is a judicial 
sale of the estate, which takes it entirely out of the 
statute. The order of the court was not interlocutory, 
but made part of the decree, as it always is on the matter 
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reserved, though made at another day; and it includes as 
well the carrying the purchase into execution, as the 
establishment of the charity ; amounting to a decree for the 
conveyance of the estate on one side, and payment of the money 
on the other, who might be prosecuted for a contempt in 
not obeying that order. And it is stronger than the com- 
mon case of purchasers before the master, who are cer- 
tainly out of the statute; nor should I doubt the carrying 
into execution, against the representative, a purchase by 
a bidder before the master, without subscribing, after con- 
Jirmation of the master’s report that he was the best purchaser ; 
the judgment of the court taking it out of the statute.’’—See 
Blagden v. Bradbear, 12 Vesey, 466. 

The doctrine here asserted is, that the purchase is, after 
confirmation, without the statute, and that the decree of 
confirmation takes it out. Browne, in his work on the 
Statute of Frauds, (§ 265,) takes the same view of the ex- 
tent of the decision, saying, ‘“ The decision of Lord Hard- 
wicke was simply that, after confirmation of the report, the 
parties were bound to carry out the sale, notwithstanding 
no memorandum of it had previously been made in writ- 
ing.” Sugden, in his work on Vendors, gives the same 
operation to Lord Hardwicke’s decision, (see marginal 
pages 185 and 136,) and expressly places the doctrine upon 
the ground, that the judgment of the court in confirming 
the purchase takes it out of the statute. The same view 
is-also taken in Dart on Vendors, 555, note 2. 

Judge Story, in Smith v. Arnold, (6 Mason, 420,) evi- 
dently referred the exemption of such sales from the 
operation of the statute of frauds to the decree of con- 
firmation, for he remarked: ‘“ He (the purchaser) becomes 
a party in interest, and may represent and defend his own 
interest; and if he acquiesces in the report, he is deemed 
to adopt it, and is bound by the decree of the court confirming 
the sale.” 

Chancellor Kent, in Simonds v. Catlin, (2 Caines’ R. 
61,) when deciding in reference to a sheriff’s sale, made a 
criticism of some severity upon Lord Hardwicke’s decision 
and seemed to have regarded it in a different light; but 
it is manifest that that learned jurist did not observe— 
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what is patent upon a close examination—that the opin- 
ion which he criticised had refereuce to sales which 
required subsequent confirmation, and attributed their ex- 
emption from the statute to the operation of the decree 
of confirmation.—Browne onthe Statute of Frauds, 
§ 265. 

In South Carolina, the court, in reference to the decision 
in the Attorney-General v. Day, made this remark: ‘It 
has been decided, that a sale by the master is a judicial 
sale, and that the confirmation of the report takes it out 
of the statute.’””-—Gordon v. Sims, 2 MeCord’s Ch. R. 164. 

The Virginia court of appeals, in Brent v. Green, 
(6 Leigh, 24,) distinguished, as did Judge Story in the 
case reported in 5 Mason, between judicial sales, and:sales 
which did not require’confirmation. In this case, the de- 
cree of confirmation is treated as the agency which relieves 
judicial sales from the statute, and a determination is 
shown to narrow the operation of the rule, and to confine 
it to sales technically judicial. 

This collation of the authorities leads us to the decis- 
ion, that judicial sales are not taken out of the statute of 
frauds, until the decree of confirmation, and then only 
by virtue of that decree. There was no decree of con- 
firmation of the sale to the defendant, and it is, therefore, 
not exempt from the operation of the statute. 

There is no ground upon which we can approve the 
action of the court in overruling the demurrer to the 
plaintiff's second replication, and we decide that the court 
erred in its judgment upon that demurrer. 

[9.] The witness Snedicor was a competent witness, 
under our decisions made-since the adoption of the Code. 
Harris v. Plant, 31 Ala. 639 ; Johnson v. Lightsey, 34 Ala. 
169. 

We do not deem it necessary to pass upon any of the 
other questions presented by the bill of exceptions. 

Judgment reversed, and cause remanded. 
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JOHNSON vs. COPELAND’S ADM’R. 
[FINAL SETTLEMENT*AND DISTRIBUTION OF DECEDENT’S ESTATX.] 


1. Domicile of infant—The domicile of an infant, four or five years of age, 
whose father was a resident citizen of this State at the time of his death, 
and who has a guardian appointed by the proper court here, but whose 
mother, after marrying a second time, removes with her husband to auother 
State, carrying the infant with her, without the consent of the guardian, 
and remains there until the death of the infant, at eight years of age,—is 
not affected by such chauge of residence, but continues in this State up 
to the time of her death. 

2. Conflict of laws as to distribution of decedent’s personal estate—The personal 
estate of an intestate must be distributed according to the law of the State 
of his domicile, notwithstanding his death in another State. 

8. Descent and distribution among whole and half-blood.—On the death of a child 
intestate, the bulk of whose estate consists of slaves which he derived by 
descent from his father, such slaves are to be distributed among his brothers 
and sisters of the half-blood on the father’s side, to the exclusion of broth- 
ers and sisters of the half-blood on the mother’s side, (Code § 1576 ;) but 
the money accruing from the, hires of these slaves, after they had been 
distributed to the intestate, is to be distributed equally among all his 
brothers and sisters. 


APPEAL from the Probate Court of Limestone. 


In the matter of the final settlement and distribution 
of the estate of Sarah M. Copeland, deceased, by Nathan 
W. Copeland, her administrator. The bill of exceptions 
shows, that John A. Johnson, as the guardian of Margaret 
and Laura Menifee, claimed a distributive share of said 
estate for each of his said wards; that his claim was re- 
sisted by the administrator; and that on the trial of the 
issue joined between them, “the following facts were 
proved.” ) 

‘William Copeland, the father of said Sarah M. Cope- 
land, departed this life, intestate, in said county of Lime- 
stone; leaving in said county a large real and personal 
estate, and the following heirs-at-law, to-wit, Nathan W. 
Copeland, Sarah M. Copeland, and Mary J. Copeland, 
who afterwards married one Edmund J. Wright. Onthe 
6th August, 1849, one William Crenshaw, a resident 
34 
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citizen of said county, qualified as the administrator of 
said William Copeland. In December, 1849, the slaves 
belonging to the estate of said William Copeland were 
divided by commissioners appointed by the probate court 
of said county, and the following slaves were allotted to 
the said Sarah M. Copeland, to-wit, Adam, Crisby, Joe, 
Edmund, Isaac, Hannah, Grundy, and Adeline; the other 
property belonging to said estate being sold to pay debts, 
and for distribution. On the 12th November, 1849, one 
William 8. Wimberly, a resident citizen of said county 
of Limestone, qualified in the probate court of said county 
as the guardian of said Sarah M. Copeland, who was then 
about three years old, and continued as such until her 
death, which occurred about the Ist June, 1854, when she 
was about eight years old. 

“On the 29th April, 1851, Sarah Copeland, the mother 
of said Sarah M., and the widow of said William Cope- 
land, married one Joseph Menifee, and, shortly after said 
marriage, removed to Tennessee, taking with them the 
said Sarah M. Copeland, then about four years of age; 
but without having obtained the consent of the said 
William Wimberly, the guardian of said Sarah M., as to 
her removal to Tennessee. The said Sarah M. Copeland 
departed this life, on the 1st June, 1854, at the residence 
of said Menifee and wife in the State of Tennessee, while 
they continued to reside there, and while she was living 
with them. Thesaid Sarah M., at the time of her death, 
had the following sister and brother of the half-blood by 
her father’s side, to-wit, Nathan W. Copeland and Mary 
J. Wright ; and the following sisters of the half-blood by 
her mother’s side, to-wit, the said Margaret and Laura 
Menifee. All the property which the said Sarah M. owned 
at the time of her death was received from the estate of 
her father, the said William Copeland, except the sum of 
$341, which had been made by her said guardian, after 
paying all her debts and expenses, by hiring out the 
negroes, and loaning out the money received from her said 
father’s estate. The said Nathan W. Copeland qualified 
as the administrator of the said Sarah M. on the 25th 
September, 1854; and the said Wimberly, as the guar- 
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dian of said Sarah M., paid over to the said Nathan 
Copeland, as such administrator, all the money and prop- 
erty of his said ward. 

“The statutes of distribution of Tennessee, as printed 
in a book purporting on its face to be printed by the au- 
thority of said State, were read in evidence; section 2429 
being in the following words: ‘The personal estate, as to 
which any person dies intestate, after payment of the 
debts and charges against the estate, shall be distributed 
as follows. * * * 5. If no father, to the mother and 
brothers and sisters, or the children of such brothers and 
sisters representing them, equally; the mother taking an 
equal share with each brother and sister. 6. If no brothers 
and sisters, or their children, exclusively.to the mother; 
if no mother, exclusively to the brothers and sisters, or 
their children representing them.’ 

“ This being all the proof in the cause, the said Margaret 
and Laura Menifee, through their said guardian, moved 
the court to allow them to participate equally in the dis- 
tribution of said estate with the said Nathan W. Copeland 
and Mary J. Wright; which motion the court refused, 
and ruled that they were entitled to no share of said 
estate; to which ruling of the court the said Margaret 
and Laura Menifee, through their counsel, excepted. The 
said Margaret and Laura, through their guardian, then 
moved the court to allow them to share equally with the 
said Nathan W. Copeland and Mary J. Wright in the said 
sum of $341 above described, together with whatever in- 
terest may have accrued upon said sum, after defraying 
its proper share of the expenses of the administration of 
said estate; which motion the court also refused and 
overruled, and the said Margaret and Laura excepted to 
its ruling.” 

These two rulings of the probate court are now assigned 
as error. 


Wm. H. Watker, for appellant.—1. The domicile of 
the intestate, at the time of her death, was in Tennessee. 
The letters of guardianship granted to Wimberly were of 
the estate, and not of the person.—Code, § 2014; 8 Porter, 
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198. Tv he fom’ “ite 2 of the mother, whether she be married 
or single, must necessarily determine that of the child. 
On this point, sce 3 Mer. 67; 1 Binney, 349; 2 Watts & 
§. 568; 9 Mass. 543; 5 Pick. 20; 10 Maine, 356; 8 Blackf. 
$45; 18 Ga. 5. As to the construction of the Tennessce 
statute of distribution, see 8 Sneed, 183; also, 9 Foster, 
sg 

2. Whatever may be the decision as to the question of 
donicile, there can be no doubt of the appellants’ right to 
share equally with the other distributees in the $341 ac- 
eruing from the hire of the intestate’s slaves.—Code, 
§ 1576; 9 Foster, 453. 


Rozinson & Jonxs, contra.—1. Alabama was the place 
of the intestate’s birth, the location of her guardianship, 
and the residence of her father at the time of his death ; 
and it was, therefore, the place of her native houseite, 
Story’s Conflict of Laws, §46; 8 Blackf. 845 ; 11 Humph. 
536; 8 Mer. 79. Under the circumstances of this case, 
as disclosed by the record, the mother could not change 
the domicile of the child—Ist, beeause the child had a 
guardian here, who was entitled to the possession and 
control of her property, and the same could not be brought 
under the jurisdiction of the Tennessee law; 2d, because 
snecession, and thereby operated a fraud ; and, 3d, because 
the mother had lost her own volition by her second mar- 


riage, while her husband thereby acquired no rights of 


contro! over her children. These principles are sustained 
by the following authorities: Cook v. Wimberly, 24 Ala. 
487; 8 Blackf. 845; 3 Mer. 67; 11 Humph. 5386; 30 Ala. 


623. Alabama being the intestate’s domicile, the law of 


Alabama must govern the succession of her estate; and 
by that law the appellants are excluded from all interest 
in the slaves.—Code, § 1576. 

2. The money acerning from the hire of the intestate’: 
slaves, and remaining in the hands of her guardian unin- 
vested, must be regarded as a part of, and incident to the 
inheritance. The statutory distinction is between ances- 
tral estates, which come to the intestate by inheritance, 


a change of domicile would have affected the right of 
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andl new acquisitions acquired by hie own exertions and 
industry.—15 Barb. (Ark.) 587. The intestate was an 
infant of tender years, incapable of industry or exertions ; 
and the accumulations were not the result of any agency 

r management of hers. If she had been sui juris, aud 
had invested the money in other property, the question 
might have been different. 


STONE, J.—The assiguments of error in this case 
present the question of the domicile of Sarah M. Cope- 
land, the intestate, at the time of her death. The appel- 
lant Sbeee that she had her domicile in the State of 
Tennessee; and her estate being personalty, it follows, if 
this be so, that the distribution must be according to the 
laws of that State. The probate court of Limestone ruled, 
that she was domiciled in Alabama, and ordered distribu- 
tion in accordance with his construction of the statutes 
of this State. The most material question in this case 
hinges on this inquiry. 

William Copeland, the father of intestate, died intestate, 
a resident citizen of said Liniestone county, State of Ala- 
bama, leaving a widow, and three heirs-at-law, of whom 
the said Sarah M. was one; she being then an infant 
under tiree years old. The other heirs-at-law were by a 
different mother. At the distribution of said William 
Copeland’s estate, certain slaves were allotted to said 
Sarah M., which passed into the hands of Mr. Wimberly, 
who had been, by the probate court of that county, ap-, 
pointed her guardian; and said slaves ever afterwards 
remained in the handsof her said guardian, until the 
death of the said Sarah M., and were coutrolled by Lim 
as such guardian, and were kept within said county. 
When said Sarah M. was four or five years old, her mother, 
the widow of said Wim. Copeland, intermarried with one 
Menifee, and soon afterwards removed to the State of 
Teunessee, in company with her said husband, and carried 
the said Sarah M. with her; but the guardian did not con- 
sent to such removal. Said Sarah M. remained in Ten- 
nessee, with said Menifee and Wiles until she was about 
eight years old, whea she dicd tl intestate, of course. 
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The slaves, as we have shown, came to her in the distri- 
bution of her father’s estate. She left a brother and sister 
of the half-blood on the father’s side, and two sisters of 
the half-blood on the mother’s side.. 

In the case of Carlisle v. Tuttle, (80 Ala. 613-628,) 
speaking of the right of the mother to change the domi- 
cile of her infant child, wesaid: “Mrs. Tuttle, being the 
natural mother of the ward, had the right, after the 
death of the father, and during her widowhood, to change 
his domicile; he being at the time under the age of seven 
years, and there not appearing any fraudulent design to 
alter the succession upon the infant’s death, and there 
being no guardianship in this State.” 

The principle asserted in the foregoing extract, it “will 
be seen, does not necessarily control this case, because it 
appears from the present record that, before the removal 
of the said Sarah M. Copeland, her mother had inter- 
married with a second husband, and a guardian had also 
been appointed for the infant in this State. It also appears 
that the Tennessee statute of descents is more favorable 
to Mrs. Menifee’s line of relationship than the Alabama 
statute is. 

A discussion of this subject by Chief-Justice Gibson 
seems to us to be eminently sound.—See School Directors 
v. James, 2 Watts & Serg. 568. That eminent jurist said: 
“ The domicile of an infant is the domieile of his father, 
during the father’s lifetime, or of his mother during her 
widowhood, but not after her subsequent marriage; the 
domicile of her widowhood continuing, in that event, to 
be the domicile of her child. A husband eannot properly 
be said to stand in the relation of a parent to his wife’s 
children by a previous marriage, when they have means 
of support independent of the mother, in whose place he 
stands for the performance of her personal duties, because 
a mother is not bound to support her infant children, so 
long as they are of ability tosupport themselves. Neither 
can they derive the domicile of a subsequent husband from 
her, because her new domicile is itself a derivative one, 
and a consequence of the merger of her civil existence. 
Her domicile is his, because she has become a part of 
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him; but the same thing cannot be said of her children. 
Having no personal existence for civil purposes, she can 
impart no right or capacity which depends on a state of 
civil existence; and the domicile of her children continues, 
after 1 second marriage, to be what it was before it.” 

Of similar import are the following authorities: Reeve’s 
Domestic Relations, 298; Potinger v. Wightman, 3 Mer- 
ivale, 67. 

Without indulging in any inquiry into the bona jides of 
Mr. and Mrs. Menifee, in removing the intestate to another 
State having other and different rules of descent more 
favorable to appellants, we adopt the principles declared 
in the case of School Directors v. James, (supra,) and 
hold, that the domicile of intestate was not changed by 
her removal to the State of Tennessee, under the circum- 
stances disclosed in this record. It results from this, that 
her property must be distributed according to the Ala- 
bama statute of descents.—See Cook v. Wimberly, 
24 Ala, 487. 

[3.] The slaves which constitute the bulk of Miss 
Copelaund’s estate, came to her by descent from her father. 
These the probate court rightly distributed to her brother. 
and sister of the blood of her father.—Code, §§ 1576, 
1581; Stallworth v. Stallworth, 29 Ala. 76. The money, 
which was the product of the hires of intestate’s slaves, 
after they had been distributed to her, were not an “1n- 
heritance,” and did not come to her by “ descent, devise, 
or gift.” Astothis sum, section 1576 of the Code re- 
quires, that it shall be equally distributed between her 
brother and three sisters, the children of her father and 
the children of her mother. On this single question the 
probate court erred. 

Reversed and remanded. 
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SLATTER vs, MEEK anp WIFE. 


[BILL IN EQUITY BY WIDOW, AFTER ALLOTMENT OF DOWER, FOR RECOVERY OF 
MESNE ROFITS. | 


1, Extent of widow's quarantine.—The widow’s statutory right to retain pos- 

session of the dwelling-house in which her husband most usually resided 

next before his death, free of rent, until her dower is assigned her, (Code, 

§ 1859,) attaches only to the premises of which she is dowable. 

Widow's right to mesne profits accruing before allotment of dower.—The widow is 
entitled to recover in equity, against the heirs, the rents or mesne profits 
accruing from the lands assigned her as dower, from the death af her 
husband, to the time when her dower was allotted. 

8. Jurisdietion of probate and chancery court to award mesne profi’s.—The probate 
court has no jurisdiction to award to the widow damages for mesne profits : 
the chancery court alone is competent to grant that relief, and she may 
institute proceedings in that court after ber dower has been assigned by 
the probate court. 


2. 


4. Limitation of suit for -recovery of mesne profits.—A bill in chancery, filed by 
a widow whose dower has been allotted to her by the probate court, for the 
recovery of the mesne profits accruing before the assignment, is not a 
“suit or proceeding for dower,” (Code, § 1372,) but, by analogy to an action 
for the use and occupation of land, (§ 2477,) may be brought at any time 
Within six years after the accrual of the cause of action. 

5. Widow's liability for rents as set-off against claim for mesne profits—Where the 
wife joins with her husband in a deed conveying their dwelling-house, (in 
which they continue afterwards to reside until the husband’s death,) in 
consideration of a promise by him to procure and fit up for her another city 
residence ; and the husband, in fulfillment of his promise, procures another 
house, which he proceeds to fit up as a residence, but to which he bas 
ne ‘!er,a legal nor perfect equitable title at the time of his death, and 
wi ch is afterwards occupicd by his widow and family, with the knowledge 
aud approbaticn of his administrator, for a part of the time intervening 
between his death and the allotment of dower to the widow,—the widow 
cannot be charged by the heirs, in a proceeding by her in equity for the 
recovery of the mesne profits accruing before the assignment of her dower 
with the value of the rents during ber occupation of the house. 

6. Statute of frauds avoided by performance of contract.—After a contract has 

becn completely executed by both partics, their rights, duties, and obliga- 

tions, resulting from such performance, are not aflected by the fact that 
the contract was within the statute of frauds. 

Widow's liability for hire of slaves as set-off against claim for mesne profits.—In a 
proceeding in equity by the widow, against the administrator and heirs-at- 
law of ber husband, for the recovery of the mesne profits accruing before 
the assignment of her dower, she cannot be charged, by way of set-off, 
with the hires of certain slaves belonging to the estate, which went into 
her possession under a gratuitous bailment from the administrator ; there 
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being no cross bill seeking a settlement and distribution of the estate. “a 
it not being shown that the distributees have exhausted their remedies 
against the administrator and his sureties. 





8. Whois liable for mesne profits—Where the husband exeeuted 2 deed, by 
which he covenented, in consideration of natural love and affection, to 
stand seized of a tract of land, of which he afterwards died seized, for the 
use and benefit of his daughter for life, and after her deat for her children, 


and to allow her to have the use and enjoyment, or to receive the rents, the 
daughter cannot be cousidered an alienee, but is liable to the widow for 
mesne profits from the death of the husband. 


Appeal from the Chancery Court at Mobile. 
Iieard before the Hon. Wapu Keyes. 


Tue bill in this. case was filed on the 15th June, 1857, 
by Alex. B. Meek and Emma D., his wife, (formerly 
Emma D. Slatter,) against the administrator and heirs- 
at-law of Hope I. Slatter, deceased, who was the former 
husband of Mrs. Meek; and sought to recover as mesne 
profits the rents of certain real estate, which had been 
assigned to Mrs. Meek as her dower interest in said estate, 
accruing between the death of said Slatter and the time 
when her dower was allotted. Slatter died, intestate, on 

| the 15th September, 1853, in the city of Mobile, which 
| had been the place of his residence for several years. Llis 
heirs-at-law were his widow and* four’ children; three of 
the latter being minors when the bill was filed, and the 
fourth being then the wife of William D. F. Holly. Shad- 
rack F, Slatter, the brother of the intestate, was duly 
appointed administrator of his eatate, by the probate court 
of Mobile, and, in that capacity, was made a defendant to 
the bill. On the 7th August, 1856, the intestate’s widow 
filed her petition in said probate court for an allotinent 
of her dower in the real estateof which the intestate 
died seized and possessed, making the administrator and 
heirs-at-law parties defendant thereto; and, on the 5th 
January, 1857, obtained a decree in her favor. A tran- 
script from the records of the probate court, showing the 
proceedings had on said petition, was made an exhibit to 
the bill. The complainants alleged, that the entire rents, 
income and profits of the lands in which Mrs. Meck’s 
dower was assigned, accruing between the death of the 
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intestate and the time of the allotment of dower, had been 
received by the administrator and Holly and wife; and 
claimed that Mrs. Meek was entitled to one-third of these 
rents, as incident to her dower. 

A formal answer was put in by the guardian ad litem of 
the infant heirs. The administrator filed a separate an- 
swer, and Holly and wife answered jointly ; the answers 
being substantially the same. Each admitted the death 
of the intestate, his seizin and possession of the real estate 
described in the exhibit to the bill, and the allotment of 
dower therein to Mrs. Meek, as alleged in the bill ; denied 
the complainants’ right to recover any portion of the 
rents; insisted that, if they were entitled to recover any 
thing, they should be made to account for the rent of a 
dwelling-house in the city of Mobile, which the intestate 
was fitting up as a residence at the time of his death, and 
which was occupied by his widow for more than two years, 
and also with the hire of certain slaves which she had in 
her possession during the same time; pleaded the statute 
of limitations of three years, as prescribed by section 
1372 of the Code; and demurred to the bill for want of 
equity. The administrator also admitted his possession 
of all the real estate, except one tract of land of which 
Holly and wife had posséssion, and his reception of the 
rents from the intestate’s death; but insisted that, if he 
was liable on account of these rents, he should be allowed 
a credit for taxes and other incidental expenses incurred 
and paid by him. In reference to the tract of land of 
which Holly and wife had possession, they set up a deed 
executed by the intestate on the 12th November, 1851, 
which was made an exhibit to the bill, and by which the 
intestate covenanted with Mrs. Holly, in consideration of 
natural love and affection, that he, his heirs and assigns, 
would stand seized and possessed of the said tract of land, 
and hold the same upon the following uses and trusts: 
“That the said Ann P. Holly, for and during the term of 
her natural life, shall be permitted to receive the rents, 
or to have the use and enjoyment of the parcel of land 
aforesaid, and of all the issues therefrom, for her soleand 
separate use, free from the use, control or molestation of 
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any husband she may have; and further, that upon the 
death of the said Ann P. Holly, I, my heirs and assigns, 
will convey to her children all the estate and title that 
may at that time remain in us; and provided further, 
that if the said Ann P. Holly shall die without leaving 
any child or children who shall then be in life, these 
presents shall become wholly inoperative, and the estate 
in said land shall be held by me, my heirs and assigns. 
And whereas it frequently happens, that a sale, or other 
disposition of the property, may be beneficial to the par- 
ties interested in the same, I do hereby reserve to myself 
the power, during the life of my said daughter—to myself, 
my executors, administrators and assigns—to sell, or 
otherwise dispose of the same, with her consent, and to 
invest the proceeds of the sale, or the value of the prop- 
erty, to the same uses and trusts as I have herein and 
hereby declared in reference to the said land above de- 
scribed.” 

On final hearing, on pleadings and proof, the chancellor 
held the complainants entitled to relief, and ordered a re- 
ference of the matters of account to the master; directing 
him ‘‘ to ascertain the net rents, after deducting all neces- 
sary expenditures, which have been received by the several 
defendants annually, from the death of Hope H. Slatter 
to the time of allotment, from the lands of which the 
complainant Emma D. has been endowed as the widow 
of said Slatter; also, to ascertain what is one-third the 
amount of said net rents, and the interest on the same 
from the time when received, and by whom received.” 
On the coming in of the master’s report, to which several 
exceptions were reserved by the defendants, the chancellor 
overruled all the exceptions, and confirmed the report. 

The assignments of error in this court are: “1. The 
chancellor erred in allowing the complainants any portion 
of the rents sought to be recovered by the bill. 2. The 
chancellor erred in allowing the complainants any portion 
of the rents of the lot conveyed by Hope H. Slatter to 
Mrs. Holly. 8. The chancellor erred, also, in not decree- 
ing that the complainants should account for the value 
of the rent of the ‘Bank house’ occupied by Mrs. Slatter 
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after the death of her husband. 4. The chancellor erred, 
also, under the proof shown in the cause, in allowing the 
complainants one-third of the net rents from the death 
of the intestate. 5. The statute of limitations of three 
years was a complete bar to the [recovery of] rent of the lot 
conveyed by the intestate to Mrs. Holly, and the chancel- 
lor should have so held. 6. The allotment of dower by 
the probate court was a complete bar to ary relief, and 
the chancellor should have so held. 7. Each exception 
to the master’s report should have been sustained, and 
the chancellor erred in overruling them. 8. The decree 
is erroneous, as shown by the bill, answer, proof, aud 
master’s report.” 


K.8. Daren, for appellants.—1. The principal question 
in this case is, whether a widow, according to the laws 
of Alabama, is entitled to damages for the detention of 
her dower. At common law, the widow was clearly not 
entitled to such damages: the statute of Merton, 20th 
Heury II], first gave them.—8 Bacon’s Abr., p. 241, 
Dower and Jointure, M; 4 Kent’s Com. 65-69. This 
statute has been adopted in New York,. and in several 
other States ; and it has been uniformly construed to give 
damages against the heir-at-law from the death of the 
husband, but not against his alienee.—Authorities supra. 
But the statute of Merton is not of force in Alabama, 
because our legislation is inconsistent with it. The 
defect in the common law was seen by our legislature at 
an early day, and the act of 1812, giving the widow the 
right to retain the possession of the dwelling-house in 
wiich her husband most usually resided next before his 
death, free of rent, until her dower was assigned, (Clay’s 
Digest, 173, § 7,) was passed to remedy this defect. This 
act, which, in legal effect, is continued in the Code, is 
irreconcilable and inconsistent with the statute of Mer- 
ton; because, while the latter gave only one-third of the 
whole damages, our statute gives the use and profits 
of the whole, and, of course, is more favorable to the 
widow. Our statute was designed, not as a substitute 
only for the widow’s quarantine at common law, but as 
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a substitute for dower until dower was assigned her.— Doe 
d. Shelton v. Carroll, 16 Ala. 148; Inge v. Murphy, 
14 Ala, 289. A contrary cohstruction would lead to most 
unjust results, and would allow a widow the entire use 
aud profits under our law, and, in addition thereto, one- 
third of the use and profits under the statute of Merton. 

{t is objected to this construction, that a court of 
equity acts independently of the statute of Merton ; that 
it acts on the rights of the parties, which, commencing 
from the death of the husband, must entitle the widow 
to her proportion of the rents. But, while it is admit- 
ted that many judges have asserted this principle, it is 
insisted that their judgments are directly opposed to 
their reasoning; for they have never given rents or 
damages against the alienee of the husband, except from 
the time the bill was filed, or the demand for dower was 
made.—2 J.J. Mar. 140; 1 B. Monroe, 199; 5 Monroe, 
283; 5 Gill & John. 121; 4 Leigh, 498. Ifthe court was 
governed by the common-law right, independent of the 
stutute, why was a distinction drawn between the Leir- 
at-law and alienee of the husband? The widow’s right 
accrued against each at the same instant of time, and was 
paramount to the title of each; and there was no reason, 
aside from the statute, for making a distinction between 
them. 

2. The deerce of the probate court, allotting dower to 
Mrs. Meek, is a bar to the relief sought by the bill. The 
probate court has fall and complete jurisdiction to assign 
dower; consequently, every part and parcel, indeed, all 
dower, is subject to that jurisdiction. ‘That a portion is 
assigned in lands, and a portion in rents for the detention 
ot dower, can make no differente; for the whole dower 
right is subject to the jurisdiction, and a final decree upon 
it concludes the entire right. If the widow’s right to 
rents is a dower right, (and it cannot be anything else, ) 
she cannot be allowed to split up her right, and claim 
a portion in the probate court, and another portion in 
equity. 

3. If the widow’s claim to rents can be sustained, she 
must certainly be compelled to account for the value of 
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the rent of the dwelling-house occupied by her. She can- 
not claim this by any rule of the common law, nor is it 
given by our statutes; and’if she comes into equity by 
virtue of any equitable right, independent of her legal 
title, she will be compelled to do equity. 

4, The statute of limitations of three years, as pre- 
scribed by section 1372 of the Code, is a bar to the right 
to recover rents of the lot conveyed by the intestate in 
his life-time to Mrs. Holly. The intestate’s deed is a 
covenant to stand seized to the use of Mrs. Holly and 
her children. At the death of the intestate, therefore, he 
was seized to the use of another, and was a mere trustee, 
Hence, Mrs. Holly is an alienee, claiming adversely ; and 
having been in possession more than three years when 
the bill was filed, no back rents accruing before the bill 
was filed can be recovered against her. 

5. All the exceptions to the master’s report are insist- 
ed on. 


A. B. Meg, contra.—1. The right of a widow, under 
the laws of this State, to recover in equity, against the 
heirs, rents or mesne profits accruing from the lands as- 
signed her as dower, from the death of her husband to 
the time of assignment, was distinctly asserted by this 
court, in the case of Beavers & Jemison v. Smith, (11 Ala. 
82,) and again in Smith’s Heirs v. Smith’s Adm’r, (13 Ala. 
334 ;) and in Johnson v. Elliott, (12 Ala. 114,) she was 
held entitled to her proportion of the back rents, against 
the alienee of her husband. All the elementary writers 
aud commentators agree as to this right of the widow, 
and place the allowance of the account for rents and 
profits on distinct equity principles, independent of the 
statute of Merton.—4 Kent’s Com. 70; 1 Story’s Equity, 
§§ 512, 628; Roper on Husband and Wife, vol. 1, pp. 
452-54. An examination of the reported cases, both 
English and American, will show an unbroken and har- 
monious array of authorities from the earliest period 
down to the present day, in all of which the right is recog- 
nized, and its allowance referred to distinct equity prin- 
ciples—Dormer v. Fortescue, 8 Atk. 130; Cas. temp. 
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Hardwicke, 25; Graham v. Graham, 1 Vesey, sr. 262; 
Hamilton v. Mohun, 1 P. Wms. 122; Mundy v. Mundy, 
2 Vesey, 122; Oliver v. Richardson, 9 Vesey, 222; Curtis 
v. Curtis, 2 Bro. Ch. 491; Keith v. Trapier, 1 Bailey’s 
Eq. 64; Gordon v. Stevens, 2 Hill’s Ch. 46; Sharp v. 
Morris, 27 Miss. 733; 4 Johns. Ch. 604; 5 ib. 482; 
4 Paige, 384; 5 Watts, 255; 7 Watts, 5383; 1 App. 146; 
2 Harring. 336. Opposed to these authorities are a single 
Ohio case, (U. S. Bank v. Dunseth, 10 Ohio, 18,) which 
stands solitary and alone in its extent, and several Ken- 
tucky cases, (2 J. J. Mar. 240; 4 B. Monroe, 866; 
5 Monroe, 283,)in which the widow’s right to mesne 
profits is denied. But, in reference to the latter, it is to 
be observed, that they were all cases in which the husband 
did not die seized, and were against his alienees; and 
that the right to mesne profits from the death of the hus- 
band, where he died ‘seized, and the proceeding was 
against his heirs, is recognized in Kentucky.—4 J. J. 
Mar. 64. 

2. The abstract question, whether the privilege conferred 
on the widow by section 1859 of the Code—to retain pos- 
session of the dwelling-house in which her husband most 
usually resided next before his death, free of rent, until 
her dower is assigned—was intended as a substitute for 
her dower during such possession, does not arise in this 
case. Here, the husband had no such dwelling-house, 
having sold the house in which he resided at the time of 
his death; and his wife, by joining in the sale, had relin- 
quished her dower rights therein. But this statute clearly 
does not mean any dwelling-house in which the husband 
might reside at the time of his death, since he and his 
family might be boarders or temporary tenants in the 
house of another: it can only relate to such dwelling- 
house as the widow is entitled to dower in.—1 Sandf. Sup. 
Ct. R. 215. The dwelling-house, with all its appurtenan- 
ces, had been sold, and the proceeds of sale had passed 
into the hands of the heirs, or been employed for their 
sole benefit; and the other real estate in which the widow 
had a right to dower was situated in remote and discon- 
nected parts of the city of Mobile. If the statutory pro- 
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vision was intended as a substitute at all, it could only be 
in cases where it would prove a real and substantial sub- 
stitute. It was intended, like the old law of quarantine, 
for which it was in fact the substitute, to give the widow 
a home and sustenance for herself and children until } 


er 


gned, 

8. The jurisdiction of the chancery court, in this case, 
is unquestionable: it appears from the provisions of the 
Code, the decisions of our supreme court, and well-estab- 
lished equity principles. The probate court can only 
allot dower in the land by metes and bounds : its functions 
terminate with the confirmation of the assignment, jeav- 
ing the widow to obtain possession and her other rights 
aliunde. A court of chancery is alone competent to grant 
her full relief, and its jurisdiction is maintained on several 
independent grounds.—Smith v. Smith, 13 Ala. 336; 
4 Dev. & Bat. 505; Sharp v. Morris, 27 Miss. 733; 
1 Bailey’s Eq. 64; 2 Hill’s Ch. 429; 4 ient’s Com. 70; 
1 Story’s Equity, §$ 456-58, 626-28; Adams on Equity, 
5380; 5 Peters, 503; 2 Bro. Ch. 495; 2 Vesey, 128; 
3 Atk. 129; 8 Gill & Johns. 50; 4 Paige, 3884; 4 Leigh, 
498. Most of the same authorities—all in which the 
question arose—maintain the right of the widow to come 
into equity, for the recovery of mesne profits, after the 
allotment of dower at law. The objection taken by the 
appellants, that this is allowing the widow to split up her 
claiin and thereby multiply proceedings, is fully answered 
by the fact, that there are here several defendants, each of 


dower should be assix 





whom has received portions of the mesne profits, and is 
liable to a separate account; consequently, this mode of 
proceeding diminishes the number of actions, and, more- 
over, affords the only means of adjusting the respective 
rights of the parties. 

4. Section 1372 of the Code does not apply to this 
case,—it not being “‘a suit or proceeding for dower.” 
That section, and the entire chapter of which it forms a 
portion, relate exclusively to dower in its technica] and 
popular signification, having reference only to the widow's 
estate in her husband’s lands. An action for mesne profits 
by the widow is analogous to a similar action after a 
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recovery, in ejectment, which has always been distinguish- 
ed from the action of ejectment proper, and could not be 
brought until after the possession had been recovered. 
Adams on Hjectment, 334; Stearns on Real Actions, 
219, 346, 356; 1 Tomlin’s Law Dic. 587; 2 2. 461. An 
account for arrears of dower rests on the same ground 
precisely as an account for the rents and profits of real 
estate.—Keith v. Trapier, 1 Bailey’s Eq. 69. This pro- 
ceeding is in the nature of an action for the use and oc- 
cupation of land, and is limited to six years from the 
accrual of the cause of action.—Code, § 2477; Hicks v. 
Sallitt, 27 Eng. L. & Eq. 212; Tillinghast on Limitations, 
111, and cases there cited. 

5. As to the sets-oft claimed by the defendants: In the 
first place, this is not a proper matter to be introduced 
into the present litigation. Neither the nature of the 
proceeding, nor the state of the pleadings, authorizes an 
investigation into these matters: they properly arise on 
the final settlement of the administrator’s accounts in the 
probate court. But, if the claim is to be here investiga- 
ted, it is submitted that, under the proof, the widow can- 
not be charged with either the rent of the house, or the 
hire of the negroes. The evidence shows, that the widow 
relinquished her dower in the dwelling-house in which 
her husband died, in consideration of his promise to pro- 
cure and fit up for her another residence in the city; that 
the house occupied by her was fitted up by her husband 
in fulfillment of this promise, and was occupied by her 
under this contract, with the knowledge and approbation 
of the administrator, and with the understanding that no 
rent was to be charged against her; and that the negroes, 
with whose hires she is sought to be charged, were placed 
in her possession by the administrator, for the use and 
benefit of the family, and were so employed by her during 
her entire possession of them. As to the validity of the 
contract between husband and wife, sce Hoot v. Sorrell, 
11 Ala. 386. 

6. The deed set up by Holly and wife, for the tract of 
land in their possession, does not convey, or purport to 
esuvey to Mrs. Holly, any title to the said land. It was 
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simply a conveyance by the intestate to himself, to which 
Mrs. Holly was no party, upon the specified trust that he 
would pay the rents to her. If it amounted to anything, 
it was a simple charge upon the estate of the grantor—a 
simple promise to paya sum of money. The widow was 
no party to it, and never relinquished her dower right in 
the land; and her husband could not thus deprive her of 
that right, or any of itsincidents. Besides, the decree of 
the probate court, to which Holly and wife were parties, 
ascertains that the intestate died seized of that tract of 
land; and that decree, which cannot be thus indirectly 
impeached, gave the widow, by virtue of its effect, aright 
to the rents from the death of the husband. 


R. W. WALKER, J.—The privilege conferred upon 
the widow by section 1359 of the Code, to retain posses- 
sion of the dwelling-house where her husband most usual- 
ly resided next before his death, until her dower is 
assigned her, free from the payment of rent, does not 
attach to any premises except those whereof the wife is 
dowable.—Harrison v. Boyd, in MSS.; Vorlckner v. 
Tiudson, 1 Sand. Sup. Ct. Rep. 215 ; Coke’s 2d Institute, 
vol. 1, p. 17. In this case, the husband had sold the 
dwelling-house in which he resided next before his death, 
some time prior to that event, and his wife had joined in the 
sale, relinquishing her dowertherein. Thestatutory privi- 
lege of the widow, therefore, did not attach to the property. 
IIence, the question, whether the widow’s enjoyment of 
her quarantine has the effect of destroying her right to a 
third of the rents and profits which, during the continu- 
ance of her possession of the mansion-house, may accrue 
from the other real estate of her husband subject to her 
dower, does not arise in this case. That question is, 
however, decided adversely to the view urged by appel- 
lants’ counsel, in Perrine v. Armstrong, at the present 
term. 

[2.] There can be no doubt that the widow is enti- 
tled to recover in equity, against the heirs, the rents 
or mesne profits accruing from the lands assigned her as 
dower, from the death of her husband, to the time when 
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her dower was allotted.—Beavers v. Smith, 11 Ala. 32; 
Smith v. Smith, 13 Ala. 334. We need not now inquire 
whether this right exists by virtue of the statute of Mer- 
ton, or by analogy to it, or is allowed upon the ground of 
title. For the purposes of this opinion, it is enough that 
the right exists. Upon this subject, see 4 Kent, 70; 
1 Roper I. & W. 453-4; Curtis v. Curtis, 2 Brown's Ch. 
491; Dormer v. Fortescue, 3 Atk. 142; Keith v. Trapier, 
1 Bailey’s Eq. 64; Sharp v. Morris, 27 Miss. 733. 

[3.] The jurisdiction of the probate court extends 
no further than the allotment of dower by metes and 
bounds. It has no authority to award to the widow dam- 
ages for mesne profits. The court of chancery is alone 
competent to extend to her that reliefi—Smith v. Smith, 
13 Ala. 336. The right of a widow, whose dower has 
been assigned by the probate court, to proceed afterwards 
in equity for the mesne profits accruing before the assign- 
ant, is distinctly recognized in Turner & Sharp v. Morris, 
27 Miss. 737; and we see no good reason for questioning 
it. See, also, 1 Story’s Eq. § 626; Damall v. Ifill, 12 G. 
& J. 388 ; Sellman v. Bowen, 8 G. & J. 50. 

[4.] Section 1372 of the Code provides, that “all suits 
or proceedings for dower must be commenced within 
three years after the death of the husband, and not after.” 
Where dower has been allotted by the probate court, 
we do not think that a bill in chancery, afterwards filed 
by the widow, for the recovery of the mesne profits accru- 
ing before the assignment, can be considered “a suit or 
proceeding for dower,” in the sense of this section of the 
Code. That section relates exclusively to suits or pro- 
ceedings having for their object the recovery of that 
estate for lite, in the real estate of the husband, which is 
denominated the wife’s dower. Such proceedings do not 
necessarily or usually give the dowress her mesne projits, 
and her remedy for the recovery of these was not intend- 
ed to be affected by the section of the Code above quoted. 
By analogy to the statute which provides that an action 
for the use and occupation of land must be brought 
within six years after the accrual of the cause of action, 
(Code, § 2477,) the widow’s remedy in chancery for the 
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recovery of mesne profits is subject to the same limitation. 
In the present case, the bill was filed within less than six 
years after the death ofthe husband; so that it is unnec- 
essary for us to inquire, whether the limitation begins 
to run against her from the death of her husband, the 
accrual of the rents, or the allotment of her dower.— 
Tarleton v. Goldthwaite, 23 Ala. 346. 

[5—7.] The appellants claim, that they are entitled to 
have deducted from the mesne profits of the real estate 
assigned as the widow’s dower, the value of the rent ofa 
certain house, called the “Bank house,” in which she 
resided for about two years after her husband’s death ; 
and also the hire of certain slaves belonging to the estate, 
which, it is alleged, remained in the widow’s possession 
for about the same length of time. 

The complainant, on the death of her husband in 
September, 1853, was left with her family in the resi- 
dence of the deceased, which, however, he had previously 
sold, andin which she had, at his request, relinquished her 
dower. The evidence shows, that the complainant relin- 
quished her dower in this property reluctantly, and only on 
the promise that she might continue to occupy it, as a resi- 
dence, until the Ist November, 1853, (at which time it 
was stipulated that the purchaser should take possession,) 
and on the further promise from her husband that he 
would procure and fit up for her a finer residence in the 
city. The evidence tends to show, that the “Bank 
house” (with the rent of which the appellants now seek 
to charge Mrs. Meek) was the finer residence thus prom- 
ised by the husband to the wife, as a consideration for her 
relinguishment of her dower in the other property; and 
that the object of Mr. Slatter in selling the Government- 
street house, was to use the purchase-money on the Bank 
house. It is shown that, at the time of his death, he had 
made arrangements to reside during the next year in the 
‘Bank house,” and that he was then engaged at great 
expense in fitting it up as a future residence for his 
family. The widow remained in the house occupied by 
her husband at the time of his death, until the time 
agreed on—the Ist November—and then removed to the 
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“Bank house.” Here she continued to reside with her 
three children, and the negroes referred to; and the evi- 
dence convinces us, that the residence and the slaves were 
kept, with the knowledge and approbation of the admin- 
istrator, for the use of the whole family. During the 
residence of the complainant, with her children, and the 
family negroes of her husband, in this house, the 
administrator frequently declared, that ‘“‘ he intended the 
family should all live together until Mrs. Slatter was 
married,” and that he meant to carry out his brother's 
wish that the family should occupy the “Bank house,” and 
he wished them to doso. The evidence shows that no 
board was charged the children, and that the household 
expenses were paid in gross by the administrator; and it 
strongly tends to establish that it was neither the under- 
standing nor expectation of either the administrator or 
the widow, that she was to be charged with the hire of 
the negroes. Some of the negroes the widow had no use 
for about the house, and requested the administrator to 
hire them out; but he declined to do so, and desired her 
to keep them. 

If Mrs: Meek (then Mrs. Slatter) had not relinquished 
her dower in the house in which her husband died, she 
would have been entitled to the possession of the same, 
‘free of rent,’ until her dower was assigned her. As already 
stated, she was unwilling to relinquish her dower in that 
house ; and a part of the consideration on which she did 
so, was the promise of her husband that he would fit up 
for hera finer residence in the city, which she might 
occupy after the Ist November. The “ Bank house” 
appears to have been fitted up by Mr, Slatter, and after 
his death occupied by his widow, in pursuance of this 
agreement. It is an admitted fact, that in this latter 
property the widow was not entitled to dower, for the 
reason that her husband had not in his life-time either 
the legal ora perfect equitable title thereto. If, therefore, 
Mrs. Meek is now to be charged with the rent of the 
‘“* Bank house,” there has been a failure of the considera- 
tion on which she agreed to relinquish her dower in the 
other property. Her occupancy of the “Bank house’ was 
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in pursuance of the contract between her and her hus- 
band; and this, we think, is a full answer to the claim 
made against her for the rents of the property during 
such occupancy.—See Andrews v. Andrews, 28 Ala. 432. 

The objection, that the contract between Mr. and Mrs. 
Slatter was within the statute of frauds, cannot, if well 
founded, now avail. Where the contract has been in fact 
completely executed on both sides, the rights, duties and 
obligations of the parties, resulting from such perform- 
ance, stand unaffected by the statute-—Browne on Stat. 
Frauds, § 116. 

In reference to some, if not all of the slaves alluded 
to, the evidence set out in the record tends to show, that 
Mrs. Meek’s possession of them must be considered as 
having been held under a gratuitous bailment from the 
administrator. This being so, she would, perhaps, be 
chargeable in a court of law, at the suit of an administra- 
tor de bonis non, for their hiree-—Lawson v. Lay, 24 Ala. 
184; Hall v. Evans, at the present term. And it may be 
that, on a bill filed by the distributees, or other parties 
interested, for the final settlement of the estate, a court 
of equity would make her account for the value of the 
services of these slaves. But we think it clear, that the 
defendants in this suit have no right to set off the hire of 
the slaves, against the mesne profits of the real estate to 
which the dowress is entitled. There is no cross bill, 
seeking a settlement of the entire administration, and a 
distribution of the estate. It may be, that the share of 
the personal estate, to which Mrs. Meek is entitled, 
may exceed the value of the hire of the negroes during 
the time they remained in her possession. For aught 
that we know, too, Mrs. ILolly may have received 
advancements in the life-time of her father to such an 
extent that, on a final settlement, she would be entitled 
to no part of the hire of these slaves. Again, the whole 
of this fund may be required to pay off the debts of the 
estate. Moreover, supposing that Mrs. Meek could, by 
any proceeding, be made to account for the hire of the 
slaves, it may be made a question, whether the distribu- 
tees would not be bound in the first instance to exhaust 
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their remedies against the administrator and his sureties ; 
for an administrator, who gratuitously bails the slaves of 
the estate to a third person, is guilty of a conversion,and 
renders himself liable to the distributees for the hire of 
the slaves during the continuance of such bailment.— 
Lawson v. Lay, 24 Ala. 184. Without, however, stopping 
to consider any of the questions here suggested, it is obvious 
from what has been said, that the chancellor did not err, 
in refusing to deduct from the mesne profits to which the 
widow was entitled, either the rent of the Bank house, 
or the hire of the slaves referred to: 

[8.] We do not think that Mrs. Holly is a purchaser, 
within the meaning of the rule which exempts the 
alienees of the husband from liability for any mesne profits 
except such as accrue after the demand of, or institution 
of suit for dower by the widow. The probate court has 
no jurisdiction to allot dower in any land except that of 
which the husband died seized.—Thrasher v. Pinckard’s 
Heirs, 23 Ala. 616. Holly and Wife were parties to the 
proceedings in the probate court; and the decree of that 
court. is, perhaps, conclusive against them, that Mr. 
Slatter died seized of the lots, the rents of which they have 
received. Indeed, this fact is admitted in their answer. 
This being the ease, and Mrs. Holly not being a purchaser 
from her father, there can be no question as to Mrs. 
Meck’s right to recover the rents from the death of her 
husband, and not merely from the time she instituted 
the proceedings for the allotment of her dower.—See 
1 Paige, 192. 

We have not been able to discover any error in the 
disposition which the chancellor made of the several 
exceptions to the master’s report. 

Deeree affirmed. 
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MORRELL vs. QUARLES. 


[action TO RECOVER REWARD FOR APPREHENSION OF FUGITIVE FROM JUSTICE.] 


1. Validity of promise to reward public officer for discharge of official duty. —A 
promise to reward a public officer, aside from his legal compensation, for 
the discharge of an official duty, is void on grounds of public policy ; but 
this principle is not applicable, where a police-officer of another State, 
having there arrested a person charged with the commission of a felony in 
this State, sues for the reward offered for his apprehension, and it is not 
shown to have been his legal duty to arrest fugitives from another State. 

2. Arrest of fugitives from justice in another State-—-A fugitive from justice in 
Alabama may be arrested in Louisiana, or any other State into which he 
may escape, through the agency of the judicial tribunals of the latter 
State, without the order of its governor, or the demand of the governor 
of Alabama. 

3. Consideration of contract—Where one person offers a reward, and another, 
knowing of the offer, does the lawful thing for the performance of which 
the reward is offered, there is a sufficient consideration to support an ac- 

\ tion for the recovery of the reward. 


APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


THE original complaint in this case was as follows : 


“John Morrell The plaintiff claims of the 
vs. defendant the sum of one thou- 
Wm. H. Quarles. sand dollars, for the apprehen- 


sion of Charles A. Bell in the city of New Orleans, State 
of Louisiana, on or about the 16th November, 1855, and 
procuring his commitment or confinement in the jail in 
said State and city, the same being within the United 
States; it being the amount of a reward offered and 
published by the defendant, on the 1st November, 1855, 
for the apprehension and confinement of said Charles A. 
Bell in any jail in the United States, so that he could be 
brought to justice.” 

An additional count was afterwards put in, by way of 
amendment, in the following words : 

“The plaintiff claims of the defendant the sum of one 
thousand dollars, due trom the defendant to the plaintiff 
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for the apprehension by him of Charles A. Bell, who was 
charged by said advertisement with an attempt to assas- 
sinate him, the said defendant, of Cahaba, Dallas county, 
Alabama, on the 20th October, 1855; said Bell being the 
person described in a publication made by said defendant, 
and posted in printed hand-bills, and circulated by said 
defendant, and at his instance, at divers places in the 
State of Alabama, in the words and figures following, 
to-wit,” (setting out the advertisement.) ‘ And plain- 
tiffavers, that said Charles A. Bell, before that time, 
to-wit, on the 20th October, 1855, had been guilty of an 
assault with intent to murder said defendant in the State 
of Alabama, and was a fugitive from justice; all of which 
was well known to plaintiff, who avers that, knowing the 
same, he did arrest and apprehend said Bell on the 16th 
November, 1855, in the city of New Orleans, State of 
Louisiana, plaintiff being one of the policemen of said city 
at that time, and procured his legal commitment to pris- 
on in said city of New Orleans, and actually delivered 
said Bell into the custody of the keeper of said prison, in 
order that he might be brought to justice ; and the said 
Charles A. Bell, so being in custody, upon the requisi- 
tion of the governor of the State of Alabama, delivered 
over into the custody of one Robert A. MeGibbony ; and 
the said Bell being thus in legal custody, the said 
McGibbony did proceed with him to the county of Dallas, 
in the State of Alabama, and did there detain him until 
he was duly committed to the custody of the sheriff 
of said county, who took said Bell into his custody, at 
the instance of the defendant, under a capias in his hands, 
issued from the office of the clerk of the circuit court of 
said county of Dallas, on the 27th November, 1855, for 
the offense described in said reward so oftered; and the 
said Bell, being so in custody of the sheriff, was, by Hon. 
James B. Clark, chancellor of the State of Alabama, 
discharged from the custody of the said sheriff, upon his 
giving bond, in the sum of five thousand dollars, for 
his appearance at the next term of the circuit court for 
said county of Dallas, to answer said charge ; which bond 
being executed by said Bell, and approved by said 
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chancellor, he was discharged; of all which said defend- 
ant had due notice. And said plaintiff having demanded 
said reward after the ——— of said Bell, as before stated, 
said defendant refused to pay the same; and said sum of 
one thousand dollars, with interest thereon from the 16th 
November, 1855, is still due and owing by defendant to 
plaintiff.” 

The defendant demurred, “in short by consent,” to 
each count of the amended complaint, and assigned the 
following causes of demurrer: To the first count—* Ist, 
because it does not allege that said Bell was charged in 
Cahaba, or elsewhere, with any offense; 2d, because it 
does not allege that Bell’s oftense, if any, was committed 
in the State of the defendant’s residence ; and, 3d, because 
it does not show that the arrest and confinement of Bell 
was with a knowledge of the reward, or in consideration 
of it.”” To the second count the same causes of demurrer 
were assigned as to the first, with the following additional 
assignments: ‘4th, because it shows that the plaintiff 
was an ofticer of police of New Orleans, and as such 
arrested Bell; 5th, because it shows that Bell’s offense, 
if any, was committed in Alabama, and that he was 
arrested in Louisiana, but does not show that it was by 
order of the governor of Louisiana, or on demand of the 
governor of Alabama—the only legal mode of arresting 
him out of Alabama; 6th, because it shows the offense, if 
any, in Alabama, and Bell’s arrest in Louisiana, in viola- 
tion of the law of the latter State, and that the contract 
sued on is illegal and void ; and, 7th, because it shows the 
contract sued on to be void for want of consideration.” 

The court sustained the demurrer, and the plaintiff 
then took a non-suit; reserving an exception to the ruling 
of the court, and here assigning the same as error. 


Arex. Wuire, for appellant.—1. The offer of a reward 
for the detention of an offender, the recovery of property, 
and the like, is a proposal by the person making it to all 
other persons, which may be accepted, at any time before 
it is revoked, by any person capable of performing the 
service ; and such offer on the one side, and its acceptance 
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by performance by the other, constitute a valid contract, 
on good consideration, which the law will enforce.— 
Loring v. City of Boston, 7 Metcalf, 411; Symmes v. Fra 
zier, 6 Mass. 844; England v. Davidson, 11 Ad. & El. 
856 ; Williams v. Carwardine, 4 Barn. & Ad. 621. 

2. No question of public policy, or illegality of consid- 
eration, arises in the case. It is admitted, that a public 
officer cannot recover any other compensation than that 
fixed by law, for the performance of a legal duty; and the 
reason is, that it would be impolitic to allow him to do 
so.—Hatch v. Mann, 15 Wendell, 44; Stotesbury v. 
Smith, 2 Burr. 924; Gilman v. Lewis, 12 Ohio, 281; 
Shattuck v. Woods, 1 Pick. 175; Carroll v. Tyler, 2 Har. 
& Gill, 54; Smith v. Smith, 1 Bailey, 70. But that prin- 
ciple has no application here; because a police-officer in 
Louisiana was under no legal obligation to arrest an 
offender against the laws of Alabama, and was entitled 
to no legal fees for such apprehension. 


Gro. W. GAYLE, contra.—The first count of the com- 
plaint is defective, because it does not show that Bell was 
charged with the commission of an offense in Alabama 
or elsewhere.—Story’s Conflict of Laws, §§ 226-28, and 
notes; 1 Bishop’s Crim. Law, § 594, note 6; Story on 
Contracts, § 569; Findlay v. Pruitt, 9 Port. 195; 10 Serg. 
& Rawle, 125. It was defective for the further reason, 
that it did not show that the arrest was made with a 
knowledge of the offering of the reward.—Chitty on Con- 
tracts, 9,10, note 2; Stamper v. Temple, 6 Hump. 118; 
6 Mass. 344. 

2. The second count is obnoxious to the same objec- 
tions, and to these additional objections: 1st, it shows 
that the plaintiff was a police-oflicer, and arrested Bell in 
discharge of his official duty; and, 2d, it does notshow that 
the arrest was made by order of the governor of Louis- 
jana, or on demand of the governor of Alabama. That 
the first objection is fatal to the recovery of the reward 
by the officer, see Story on Contracts, § 571; Callahan v. 
Hallett, 1 Caines’ R. 104; Mitchell v. Vance, 5 Monroe, 
529; Smith v. Whildin, 10 Barr, 39; 6 Humph. 118. 
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That fugitives from justice are citizens of the State in 
which they are found, and can only be arrested under its’ 
laws, on copy of indictment and affidavit, see 2 Kent’s 
Com. 82, note c; 1 ib. 36; 9 Wendell, 212. 


A. J. WALKER, C. J.—The amended complaint in 
this case avers, that Charles A. Bell committed an assault 
with intent to murder the defendant in the State of Ala- 
bama; that afterwards the defendant published and cir- 
culated in printed hand-bills an offer of a reward of one 
thousand dollars for the apprehension of Bell, and his 
confinement in any jail of the United States, so that upon 
due notice he could have him brought to justice at his 
further expense; that knowing those facts, the plaintiff, 
being a police-oflicer in New Orleans, in the State of 
Louisiana, arrested Bell in that city, and procured his 
legal commitment to prison in that city; and that after- 
wards, upon the requisition of the governor of the State 
of Alabama, Bell was brought from New Orleans, and 
delivered to the sheriff of Dallas county, who, by virtue 
of a capias for the offense described in the offer of the re- 
ward, at the instance of the defendant, took Bell into 
custody. This statement of the allegations of the amend- 
ed complaint shows that it contains the averments, the 
want of which is the ground of the first, second and third 
assignments of demurrer. It is, therefore, not necessary 
to examine them turtherin considering the amended com- 
plaint. 

[1. The fourth assignment of demurrer is, that the 
plaintiff was a police-officer, and arrested the offender in 
that capacity. A promise to reward a public officer, aside 
from a compensation directed by the law, for the discharge 
of an official duty, is void. Such a promise is held void 
upon grounds of public policy.—Stotesbury v. Smith, 
2 Burr. 924; Hatch v. Mann, 15 Wend. 44; Stamper v. 
Temple, 6 Hum. 113; Callagan v. Hallett, 1 Caines’ R. 
108; Smith v. Whildin, 10 Penn. (St.) 89. But this prin- 
ciple is not available on this demurrer; for the complaint 
does not show that it was a legal duty of police-officers in 
the State of Louisiana, to arrest fugitives from another 
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State. It is said, that the plaintiff made the arrest, “ be- 
ing one of the policemen of said city of New Orleans 
at that time.” This does not imply that the plaintiff, in 
making the arrest, acted in obedience toany duty imposed 
upon him by the law; and we know of no principle 
which would justify the presumption that such a duty 
was imposed upon the policemen of New Orleans by law. 

[2.] The 5th assignment of demurrer presents the single 
question, that the arrest in Louisiana was not made by 
order of the governor of Louisiana, or on demand by the 
governor of Alabama; and that it could only be legally 
made by order of the governor of Louisiana, on demand 
of the governor of Alabama. 

Any private person, without a warrant, may arrest a 
felon, in the State within which the felony was commit- 
ted. In doing so, he would act by permission, and not 
under command of the law; but, nevertheless, the arrest 
would bea legal act.—1 Chitty’s Crim. Law, 17; 2 Hawk. 
P. Cr. 117; 1 Hale’s P. C. 588. Whether the same 
legal permission continues after the felon has escaped 
into another State, is a question which we do not decide, 
and which is not necessarily involved in the assignment 
under consideration. 

The constitution of the United States is the federative 
covenant of the States. The second section of the fourth 
article of that instrument creates aright to demand per- 
sons, “charged in any State with treason, felony, or other 
crime, who shall flee from justice, and be found in another 
State ;”’ and also a corresponding obligation to surrender 
such persons. This obligation to surender fugitives from 
justice is alaw unto the respective States. Since the 
States are thus bound to surrender fugitives, the appro- 
priate judicial officers have, upon common-law principles, 
authority to aid the States in the fulfillment of the obli- 
gation, and to enable them to discharge with effect the 
duty of extradition. This is done by issuing warrants of 
arrest, upon appropriate evidence, in anticipation of the 
demand of the executive of the State from which the 
fugitive escaped; and by virtue of such warrant detain- 
ing the fugitive fora reasonable time, to await the demand 











550 ALABAMA. 


Morrell vy. Quarles. 


and order of delivery. The principle upon which this 
conduct of the judicial tribunals is authorized, is well 
established, both in England and America.—1 Kent’s 
Com. 36-37, and notes; Washburn’s case, 4 John. Ch. 
106; Holmes v. Governor of Vermont, 14 Peters, 540; 
Commonwealth v. Deacon, 108. & R. 125; In re Wm. Fet- 
ter, 3 Zabris. 811; State v. Buzine, 4 Har. 572; Iolmes, 
Fix parte, 12 Verm. 631 ; 1 Opinions of Attorneys-General, 
384-392; 2 ib. 832; Ex parte Watson, 2 Cal. 59. 

Chancellor Kent, in Washburn’s case, went so far as to 
maintain the jurisdiction in reference to fugitives from a 
foreign country, even in the absence of treaty stipulations; 
but this doctrine is inconsistent with the weight of au- 
thority, and, perhaps, also with the principles which con- 
trol the executive department of the general government. 
All the decisions, and every principle of convenience, 
public policy and good neighborship, concur in supporting 
the jurisdiction, to the extent above indicated, of the 
judicial tribunals of governments, which, like those of 
the different States of this union, form parts of the same 
confederacy, and are reciprocally bound by a most solemn 
covenant for the extradition of fugitives. There might 
have been a legal arrest of Bell through the agency of 
the judicial tribunals of Louisiana, without the demand 
of the governor of Alabama, or the order of the governor 
of Louisiana; and therefore the fifth specific ground of 
demurrer was not well taken. 

The sixth ground of demurrer ought not to have been 
sustained, because it does not appear that any law of 
Louisiana was violated in making the arrest. 

[3.] The remaining assignment of demurrer is, that 
the contract is void for want of consideration. The au- 
thorities fully maintain, that if one ofter a reward, and 
another, knowing of the offer, shall do the lawful thing 
proposed to be rewarded, there is a contract supported by 
a consideration ; and that the assent to the contract is 
given by the party claiming the reward, when he performs 
the designated act.—England v. Davidson, 11 Ad. & El. 
856; Symmes v. Frazier, 6 Mass, 344; Loring v. City of 
Boston, 7 Met. 409; Chitty on Con. 474, note s. 
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All the assignments of demurrer to the amended com- 
plaint should have been overruled, and the court erred 


in sustaining the demurrer. 
The nonsuit is set aside, the judgment of the court 


below reversed, and the cause remanded. 


‘ 





NORVILL vs. WILLIAMS’ ADM’R. 


[CONTEST AMONG CREDITORS OF INSOLVENT ESTATE. | 


1. Zime of verifying claim.—It is not a valid objection to a claim against an 
insolvent estate, (Code, § 1847,) that the affidavit by which it is verified, 
though made after the intestate’s death, was in fact made before the estate 
was declared insolvent. 


APPEAL from the Probate Court of Sumter. 


In the matter of the estate of James O. Williams, 
deceased, which was duly declared insolvent on the 2d 
January, 1856, and against which the appellant filed a 
claim onthe 14th January, 1856, verified by affidavit 
before a justice of the peace on the 23d June, 1854, and 
presented to the administrator on the 22d November, 
1855, which was within eighteen months after the grant of 
letters of administration. The probate court rejected the 
claim, because the affidavits by which it was verified were 
made before the declaration of insolvency ; to which the 
appellant excepted, and which he now assigns as error. 


T. B. Wermorg, for appellant. 
S. F. Hats, contra. 


STONE, J.—We have heretofore held, that if a claim 
against an insolvent estate is not filed, verified, within the 
time prescribed by law, such claim may be rejected by 
the court, although the claim had not been made the sub- 
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ject of objections according to section 1854 of the Code. 
See Carhart v. Clark, 31 Ala. 396. 

In the present case, the claim was filed in time, and, 
when filed, it was accompanied by what is here claimed 
as a verification. In form, the affidavits seem unobjec- 
tionable. The claim was rejected, as we gather from the 
record, because the affidavits, though made after the 
death of the intestate, were in fact made before the 
declaration of insolvency. It now becomes our duty to 
determine, whether a verification thus made is sufficient 
under the statute. 

We have given this subject careful and full considera- 
tion, and hold, that when the verification is filed with 
the claim, and the only objection is, that the affidavit, 
though made after the death of the intestate, was yet 
made before the estate was declared insolvent, such 
verification isa compliance with section 1847 of the Code. 
The reasons which lead us to this conclusion are the 
following : 

1st. The statute is silent, when the verification shall 
take place. Its language is, “ verified by the oath of the 
claimant, or some other person who knows the correct- 
ness of the claim, and that the same is due.”” In Lay v. 
Clark, (81 Ala. 409,) we construed the word verified, as 
found in this section. There is nothing in the opinion 
pronounced in that case, which requires us to hold this 
verification bad. 

2d. If it be urged that the verification in this case, 
dating as it does before the declaration of insolvency, was 
nothing more than an extra-judicial oath, we answer— 
first, that we do not deem it necessary to announce any 
opinion on this question in the present case ; second, if 
this be conceded, then this case, for all penal purposes, 
will stand in precisely the same predicament as claims 
verified beyond the limits of the State of Alabama, under 
sections 1849 and 1850 of the Code. On such foreign 
verification there could be no indictment for perjury. 

3d. The claim being verified after the death of testa- 
tor or intestate, if the representative of the estate have 
paid the claim between the time of the verification and 
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the time of filing, he will have knowledge of that fact, 
and can protect himself and the estate by filing objec- 
tions to the allowance of the claim, under the provisions 
of section 1854 of the Code. Hence, the principle here 
declared cannot work any injustice to the estate. 

4th. We adopt this principle the more readily, because 
we are satisfied that we thereby‘approve a practice which 
has obtained largely with the profession; and the oppo- 
site construction could not fail to work much individual 
oppression. 

The decree of the probate court is reversed, and the 
cause remanded. 





HALL vs. CHAPMAN’S ADM’RS. 


[DETINUE FOR SLAVE, BY ADMINISTRATOR DE BONIS NON, AGAINST PURCHASER FROM 
ADMINISTRATOR IN CHIEF. ] 


1. JurisdictionSof probate court to order sale of decedent’s personalty, and validity of 
order of sale—The jurisdiction of ,the probate court, to order a sale of the 
personal property belonging to a decedent’s estate, is derived solely from 
statute, and is special and limited ; consequently, it has no jurisdiction to 
make an order of sale, on the petition of the administrator, which does not 
allege or show the existence of a legal cause for the sale, and such order 
of sale is a nullity. 

2. Outstanding title as defense —In detinue by an administrator, after the plain- 
tiff has made out a prima-facie case, by proof of his intestate’s possession at 
the time of his death, the defendant cannot defeat a recovery by showing 
an outstanding title in a third person, with which he has no connection. 

8. Demand and damages.—In detinue by an administrator de bonis non, against 
a purchaser from the administrator in chief, under an order of sale from 
the probate court, which was void for want of jurisdiction, the plaintiff is 
entitled to recover damages from the commencement of the defendant’s 
possession, without proof of a demand. 


APPEAL from the Circuit Court of Dallas. 
Tried before the Hon. Nat. Coox. 


Tuis action was brought by James L. Evans and 
Thomas G. Portis, as administrators de bonis non of Mrs. 
36 
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Ellen Chapman, deceased, against James Hall, to recover 
a slave named Scott, together with damages for his deten- 
tion ; and was commenced on the 19th December, 1856. 
No pleas appear in the record. The plaintiffs proved on 
the trial, as appears from the bill of exceptions, that their 
intestate died in said county of Dallas, the place of her 
residence, in 1853; that she was the owner of the slave 
here sued for at the time of her death, having purchased 
said slave from one Abner Jones, the administrator of 
Leroy W. Chapman, deceased ; that the defendant obtained 
the possession of said slave, on the 30th June, 1855, under 
a purchase from Benjamin Y. Beene, the administrator 
in chief of the plaintiffs’ intestate, and had possession of 
said slave at the commencement of this suit; also, the 
value of said slave, and of his annual hire from the com- 
mencement of the defendant’s possession, and the grant 
of letters of administration de bonis non to themselves, by 
the probate court of said county, on the 15th December, 
1856. The defendant then proved, that said Beene was 
appointed administrator in chief of said intestate, by the 
probate court of said county, in January, 1854, and died 
in August, 1856; that the slave Scott was sold by said 
Beene, as such administrator, pursuant to previous notice 
given by him, on the 30th June, 1855, under an order of 
the probate court of said county, and was purchased at 
the sale by the defendant, for $370; that he received a 
bill of sale from the said administrator, executed his note 
for the amount of the purchase-money, and afterwards 
paid said note to the administrator. He also read in 
evidence to the jury the orders of the probate court under 
which the sale was made, which were as follows: 
(February 6, 1854.) “This day came Benjamin Y. 
Beene, administrator of the estate of Ellen Chapman, 
deceased, and applied for leave to sell the personal prop- 
erty belonging to said estate. It is therefore ordered by 
the court, that said administrator have leave to sell the 
personal property belonging to said estate, on a credit of 
six months, after giving thirty days notice as required by 
law, and that he make due return as required by law.” 
(February 9, 1854.) “This day came Benjamin Y. 
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Beene, administrator of the estate of Ellen Chapman, 
deceased, and applied for leave to sell the perishable 
property belonging to said estate. Itis therefore ordered 
by the court, that said administrator have leave to sell 
the same, on the premises, on a credit of six months, after 
giving thirty days notice of the time and place of sale, 
and that he make due return to the court within thirty 
days thereafter.” 

(February 27, 1855.) ‘This day came Benjamin Y. 
Beene, administrator of the estate of Ellen Chapman, 
deceased, and filed his petition for a sale of the slaves 
belonging to said estate ; which petition is in the words 
and figures following, to-wit: ‘To the Honorable Judge 
of Probate of Dallas county, Alabama: The undersigned, 
administrator of the estate of Ellen Chapman, deceased, 
represents to your Honor, that it is necessary, in order to 
pay the debts of said estate, that all the negroes (four in 
number) be sold; and therefore he petitions, that an order 
be issued from your court, giving him authority to sell 
at such time as the law directs; and your petitioner, as 
in duty bound, will ever pray,’ &e. (Signed by said 
Beene.) “It is therefore ordered by the court, that Lo- 
renzo Roberts be, and he is hereby, appointed guardian 
ad litem to defend for the mitior heirs of said estate, and 
that publication be given, by advertisement in the Dallas 
Gazette, a newspaper printed and published in said county, 
for three successive weeks previously, notifying all per- 
sons interested to be and appear before the probate judge 
of said county, at his office in Cahaba, on the second 
Monday in April next, then and there to answer and 
defend against said petition, if they choose to do so.” 

The detendant then offered to read in evidence an order 
made by said probate court of Dallas, at its July term, 
1852, in the matter of the estate of Leroy W. Chapman, 
deceased, in the following words: “It is ordered by the 
court, that Abner Jones, administrator of the estate of 
L. W. Chapman, deceased, have leave to sell the personal 
property belonging to said estate, upon giving thirty 
days notice of the time and place of sale, by advertise- 
ment at three or more public places in said county; and 
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that they make due return of the account of said sales to 
the judge of probate’s office of said county, within three 
months thereafter.” This order, when offered in evidence 
by itself, the court excluded from the jury, and the 
defendant excepted. ‘The defendant then offered to 
prove, that said order was the only order ever made by 
said probate court, authorizing said Jones to sell the 
slaves or personal property of said L. W. Chapman, de- 
ceased ; and that said L. W. Chapman died insaid county, 
and owned said slave at the time of his death; and, in 
connection with this evidence, again offered to read said 
order in evidence, for the purpose of showing that said 
Ellen Chapman never owned said slave, and for any other 
purpose for which it could be used as evidence.” The 
court excluded this evidence, and the defendant excepted. 

“This being all the evidence, the court charged the 
jury, that if they believed the evidence, they should find 
for the plaintiffs ; and that if they believed the evidence, 
the plaintiffs were entitled to recover for the detention of 
said slave, from the 30th June, 1855, to the time of the 
trial ; to each of which charges the defendant excepted.” 

The rulings of the court on the evidence, and the 
charges to the jury, are now assigned as error. 


Byrp & Moreay, for appellant.—1. The orders of the 
probate court, under which the slave in controversy was 
sold by the administrator in chief, cannot be held invalid 
when collaterally assailed, since the record shows the 
jurisdictional fact, that they were granted on the applica- 
tion of the administrator; and where one jurisdictional 
fact affirmatively appears, and the action of the court is 
collaterally impeached, the existence of the other juris- 
dictional facts will be presumed. This principle, it is 
insisted, is recognized by numerous decisions of this 
court, and fully sustained by the adjudications of other 
courts.—Duval’s Heirs v. P. & M. Bank, 10 Ala. 650; 
Wyman v. Campbell, 6 Porter, 219; Duval’s Heirs v. 
McLoskey, 1 Ala. 708; Field’s Ileirs v. Goldsby, 28 Ala. 
224; Thompson v. Tolmie, 2 Peters, 157; Grignon’s 
Lessees v. Astor, 2 How. (U. 8.) 319; 1 Conn. 409; 
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4 Ohio, 129; 12 How. (U. 8.) 385; 10 Pick. 515 ; 6 Peters, 
709; 10 Fatece, 473. The case of Wyatt v. Rambo, 
29 Ala. 528, simply decides, that the application by the 
administrator for the sale is a  saeeieiias fact, and 
“ affirmatively appear. 

. The defendant’s possession under his purchase was 
ian Me and not in any sense tortious; consequently, a 
demand was decessary to entitle the plaintiffs to dam- 


ages, 





E. W. Pertus, contra.—1. The sale of the slave by 
Beene was void.—Wyatt’s Adm’r v. Rambo, 29 Ala. 510, 
and authorities there cited; Ikelheimer v. Chapman’s 
Adm’rs, 32 Ala. 676, in which the identical order of sale 
was involved. 

2. The plaintiffs having shown the possession of their 
intestate, the defendant could not defeat a recovery by 
proving an outstanding title, unless he connected himself 
with it by showing that he acted under the authority of 
the real owner.—Joyce v. Dozier, 8 Porter, 303; Lowre- 
more v. Berry, 19 Ala. 180; Duncan v. Spear, 11 Wen- 
dell, 54. 

3. The defendant bought the slave as the property of 
Ellen Chapman, deceased, and received and _ held posses- 
sion under that purchase; consequently, he is estopped 
from denying her title.—-Garrett v. Lyle, 27 Ala. 586; 
Harbin v. Levi, 6 Ala. 399 ; Ogburn v. Ogburn, 3 Porter, 
126; Gantt v. Cowan, 27 Ala. 582; Hardeman v. Cowan, 
10 Sm. & Mar. 486; Gardner v. Boothe, 31 Ala. 186. 

4. Beene could not deny the title of his intestate, nor 
ean Hall, who claims under him; for one who claims title 
under a party who is estopped, is also bound by the 
estoppel.—Miller v. Jones, 26 Ala. 247; MeCravey v. 
Remson, 19 Ala. 430; Colburn v. Broughton, 9 Ala. 351. 


Rk. W. WALKER, J.—The jurisdiction of the probate 
court, to order a sale of the personal property belonging 
to a decedent’s estate, is derived solely from statute, "and 
is special and limited; consequently, that court has no 
jurisdiction to make such an order, except on an applica- 
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tion of the administrator, specifying the purpose and 
object of the sale. Upon an application by the adminis- 
trator, showing a necessity for the sale, for a purpose 
authorized by law, the jurisdiction of the court attaches ; 
and an order of sale, founded on such application, cannot 
be pronounced void in a collateral proceeding, no matter 
how greatly the court may err ia the exercise of its juris- 
diction. But an order of sale, which does not appear to 
have been founded on such an application, and which 
does not allege or show that any legal cause for the sale 
existed, is a nullity—Wyatt v. Rambo, 29 Ala. 510; 
Ikelheimer v. Chapman, 32 Ala. 676; Hatcher v. Clifton, 
33 Ala. 301; King v. Kent, 29 Ala. 542. 

Were the question a new one, I might perhaps be 
inclined to hold that, in reference to the control it exer- 
cises over the sale of personal property of decedents, the 
probate court is a court of general, and not one of special 
and limited jurisdiction; and consequently, that such 
orders of sale as those set out in the record, bearing date 
the 6th and 9th February, 1854, could not be pronounced 
void, when presented collaterally. But the question is 
not a new one. So far from this being so, perhaps no 
single question has ever undergone a more thorough 
examination, or been the topic of abler or more protracted 
discussion in this court. In Wyatt v. Rambo, (29 Ala. 
510,) the whole subject was most elaborately considered ; 
and the court announced, in substance, the principles 
already stated. In that case, after the delivery of the 
first opinion, a rehearing was ordered, and the cause held 
under advisement until the succeeding term. The delib- 
erate examination, which, on the rehearing, the court as 
then constituted gave the question, only served to con- 
firm the judges sitting in the case, in the views expressed 
in the first opinion; and that opinion was, at the succeed- 
ing term, adhered to. The same question again came 
before the court in Ikelheimer v. Chapman, (82 Ala. 676,) 
and was again the subject of a discussion, which, it may 
be truly said, exhausted the merits of the controversy. 
On that occasion, the majority of the court declared their 
decided approval of the principles settled in Wyatt v. 
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Rambo, (supra,) and expressly decided, that the identical orders 
of sale now before the court were nullities. See, also, Hatcher 
v. Clifton, 33 Ala. 303. A question thus thoroughly 
investigated, and solemnly and repeatedly adjudicated, 
Iam unwilling to reconsider; and I therefore accept the 
law as my predecessors have declared it. If the decisions 
referred to are not to be considered suflicient to settle the 
law of this case, I know nothing better calculated to de- 
stroy public confidence in the administration of justice. 

2. The plaintiffs, having shown the prior possession of 
their intestate, had made out a prima-jacie case; and the 
defendant was, therefore, not at liberty to defeat a recov- 
ery by showing merely an outstanding title in another, 
with which he had no connection.—Sims v. Boynton, 
32 Ala. 361. Consequently, there was no error in the 
exclusion of the evidence offered by the defendant. 

3. The sale of the slave by Beene, being without 
authority, was a conversion ; and the taking and retention 
of the property by the defendant was equally a conversion 
on his part. The defendant’s possession was, therefore, 
from: the beginning, an unlawful possession. Whenever 
a demand is necessary to change a lawful possession into 
a wrongful detention, as to terminate abailment, no dam- 
ages can be recovered, except from the service of the writ, 
unless a demand has been made. But, where the posses- 
sion is unlawful, a demand is unnecessary, and the plain- 
tiff is entitled to recover damages for the wrongful deten- 
tion; and “if a party, as in this case, is placed in a 
condition in which it is impossible to restore the thing 
to the owner, he is still responsible for all the consequences 
of a possession which commenced unlawfully.” —Lawson 
v. Lay, 24 Ala. 188; Gardner v. Boothe, 31 Ala. 190. 
The proof showed that the detendant’s possession com- 
menced jon the 80th June, 1855; and the jury were 
properly instructed to compute the damages for. the 
detention from that time. 

Judgment affirmed. 
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MARTIN vs. MARTIN. 


[BILL IN EQUITY FOR RESCISSION OF CONTRACT ON GROUND OF FRAUD. ] 


1. Offer of restoration as affecting right of rescission.—It is not necessary to the 
maintenance of a billin equity for the rescission of a contract on the ground 
of fraud, that the party complaining should have first restored, or offered 
to restore, what he received under the contract. 

2. Dissent of widow from husband’s will as affecting right of dower.—Where no pro- 
vision whatever is made for the wife by her husband’s will, her dissent 
from the will is not necessary to entitle her to dower in his estate. 

3. Limitation of suit for dower.—Section 1372 of the Code, prescribing three 
years as the limitation of “ all suits or proceedings for dower,’’ applies to 
causes of action subsisting when the Code went into effect, (January 17, 
1853,) and bars them within three years from that time; and the subse- 
quent act of 1858, limiting said section to cases in which the lands out of 
which dower is claimed were aliened by the husband, cannot revive a cause 
of action which was already barred at the time of its passage. 

4. Waiver of right of rescission by laches and acquiescence.—The lapse of 
three years from the making of a contract, in compromise of a pending 
suit, is not sufficient to bar equitable relief against it on the ground of 
fraud, when it is not shown that the complainant, with full knowledge of 
the fraud, elected to treat the contract as valid and subsisting. 

5. Averments of fraud and injury.—lIn a bill seeking the rescission of a contract, 
by which the complainant released and relinquished her dower and distrib- 
utive interest in the estate of her deceased husband, in consideration of a 
sum of money paid her by the person who was contesting her rights, the 
averments, that the complainant was destitute, without home or friends, 
incapable of reading or writing, and unfit, from age and weakness of mind 
and body, for the transaction of business; that the defendant, knowing 
these facts, falsely represented to her that her agent and attorneys would 
defraud her of her entire interest in the estate, misrepresented to her the 
value of the estate and her interest therein, and, without giving her an 
opportunity to consult her agent and attorneys, pressed her into the imme- 
diate execution of the contract, which was already prepared, and which 
she then supposed released only her dower, but which in fact released also 
her distributive interest in the estate, for a sum of money greatly inade- 
quate to its value,—sufficiently show both fraud and injury. 

6. Averment of willingness to do equity—In a bill which seeks the rescission of a 
contract on the ground of fraud, an offer in the bill’to credit the defendant, 
on settlement before the court of the matters embraced in the contract, 
with the amount received by the complainant under the contract, or “to 
perform and abide by the order of the court in the premises,” is a sufficient 
offer to do equity, 


AppgaL from the Chancery Court of Perry. 
Heard before the Hon, Jamzs B. Cuark. 
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TuHE bill in this case was filed on the 14th September, 
1857, by Betsey Martin, against Mary Martin, both indi- 
vidually and as executrix of the last will and testament 
of Shadrach Martin, deceased, together with the several 
children and heirs-at-law of said Shadrach; and sought, 
Ist, the rescission of a contract, by which the complainant, 
in consideration of the sum of $3,500 paid her by said 
Mary Martin, released to the latter her right to dower 
and a distributive share in the estate of said Shadrach 
Martin ; and, 2dly, an account of the assets of said estate, 
and the recovery of the dower and distributive interest to 
which the complainant claimed to be entitled as the 
widow of said Shadrach. 

It appears from the allegations of the bill, that the 
complainant and said Shadrach Martin were married in 
1825; that said Shadrach died in 1850, in said county of 
Perry, leaving the complainant his lawful widow, and his 
several children by her and a former wife his lawful heirs- 
at-law and distributees ; that by the last will and testa- 
ment of said Shadrach, which was executed in 1846, and 
duly admitted to probate soon after his death, no provis- 
ion whatever was made for the complainant, but his 
entire estate, both real and personal, was bequeathed and 
devised to his several children and the said Mary Martin, 
and the latter was appointed executrix ; that the testator 
had been living with the said Mary Martin as his wife for 
several years prior to the execution of his will, continued 
so to live with her up to the time of his death, and had 
two children by her; that the estate of the said Shadrach 
exceeded $100,000 in value; that the complainant was 
entitled to one-fifth part of the personal estate, besides 
her dower in the real estate, and, in the year 1851, com- 
menced legal proceedings in the probate court of said 
county for the recovery of her dower; and that these 
proceedings were discontinued, in the year 1854, under 
the contract now sought to be rescinded, in reference to 
which the avermeuts of the bill are as follows: 

“ Complainant further shows, that said Mary Martin, 
executrix as aforesaid, to induce complainant to discon- 
tinue said proceedings, agreed to pay, and did pay her 
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the sum of $3,500, which was greatly inadequate to the 
value of her interest in said estate; and complainant 
thereupon executed tosaid Mary, or to her and the legatees 
named in said will, or some of them, an instrument by 
which complainant released her interest in the estate of 
said Shadrach, as she has been informed; and she prays 
that said instrument may be produced by said Mary 
Martin, on the hearing of this cause, for the inspection 
of the court. Said instrument was executed by complain- 
ant under the following circumstances: Complainant had 
commenced the proceeding aforesaid by her agent, Levi 
Martin, one of the children of said Shadrach by a former 
wife, and had no other friend or adviser to rely on. She 
was poor and destitute, and, by the act of said testator 
discarding her for said Mary, had become homeless and 
friendless, and was reduced to beggary. She had no 
education, and could neither nor write; and, from age, 
and weakness of mind and body, was wholly incapable of 
transacting business. Of all these facts and circumstances 
said Mary Martin had notice, and was well advised. 
Under these circumstances, complainant was approached 
by the agents of said Mary and her children, and was 
falsely informed by them, that said Levi Martin, and the 
lawyers employed by him, would deceive her, by litigating 
her claim in the courts until she died, and would take it 
all, and she would never get the benefit of it; and impor- 
tuned her to compromise her rights in said estate, by 
taking said sum of $3,500, which they represented to be 
the full value of her interest in said estate, and that she 
was only entitled to dower in the real estate; and said 
Mary made divers other false and fraudulent representa- 
tions to complainant, in reference to said estate and its 
value, in order to induce her to execute said release ; and 
when complainant asked for delay, until she could see 
her attorneys or said agent, in order to satisfy herself of 
the facts, said agents refused to allow her any time, and 
pressed her to take said sum of $3,500, and to sign said 
instrument, which was prepared for the occasion; and 
complainant did so, believing at the time that said instru- 
ment only released her right to dower in the real estate; 
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but which, as she has been informed, was so worded as to 
release also her distributive share of said estate. And 
complainant avers, that said instrument is null and void 
as to her; that she executed the same, relying on the 
good faith of said Mary and her agents, and because she 
was by them misled, deceived and defrauded in the pre- 
mises. But complainant is still willing that said sum of 
$3,500 may be allowed as a credit on the value of her 
dower interest in said estate; and if her dower interest 
should not be of so great value, then she willing to allow 
the balance as a credit on her distributive share of the 
personal property of said estate.”’ 

The prayer of the bill was for a rescission and cancel- 
lation of the release, an account of the estate, a decree for 
the complainant’s dower and distributive interest, contri- 
bution from the legatees, if necessary, and general relief. 

An amended bill was afterwards filed, adding at the 
end of the section above quoted these words: “Or com- 
plainant is willing, and hereby offers, to credit said sum 
upon the amount due her from said executrix for her 
interest in the assets of said estate with which said exec- 
utrix is chargeable, or to perform and abide by the decree 
of the court in the premises; and complainant further 
avers, that an offer by her to return said $3,500 to said 
Mary Martin, before the filing of this bill, was unneces- 
sary, because she avers said Mary would have refused to 
accept the same.” 

The defendants filed answers, incorporating a demurrer 
to the bill for want of equity, and specifying as causes 
of demurrer the several objections here noticed in the 
briefs. The chancellor sustained the demurrer, and dis- 
missed the bill, but without prejudice; and his decree is 
here assigned as error. 


Byrp & Moraay, for appellant.—1. The chancellor 
sustained the demurrer to the bill, on the single ground, 
that it was necessary for the complainant, before filing 
her bill, to have offered to rescind the contract, and to 
restore the money which she had received under it; or to 
have alleged in her bill some valid excuse for her failure 
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to doso. We insist, that where the rescission of a con- 
tract is sought on the ground of fraud, a previous offer to 
rescind is not necessary.—Garner, Neville & Co. v. Lev- 
erett, 32 Ala. 410; Bailey v. Jordan, 32 Ala. 50 ; Thomp- 
son v. Lee, 31 Ala. 292; 4 Dana, 319, 484; 5 Dana, 184. 
But, even if a previous offer to rescind is generally neces- 
sary, the fiduciary relation existing between these parties 
—one beinga distributee, and the other executrix, devisee 
and legatee—exempts the case from the operation of that 
rule; especially, when coupled with the allegation of 
fraud, and the offer in the bill to account for what the 
complainant has received.—Johnson v. Johnson, 5 Ala. 
90 ; Spence v. Whitaker, 5 Porter, 297; Kennedy v. Ken- 
nedy, 2 Ala. 572; Juzan v. Toulmin, 9 Ala. 684; 7 Hill, 
260; 3 Dana, 18; 1 Story’s Equity, §§ 321-22; 7 Johns. 
Ch. 174; 1 7b. 497, 620; 4 2b. 8303. Moreover, the alleged 
destitute condition of the complainant, and the fact 
that the defendant has in her hands, of the money and 
property belonging to the complainant, more than the 
latter received under the contract, show a sufficient 
excuse for the failure to make an offer to rescind ; and an 
additional excuse is shown by the averment of the amend- 
ed bill, which is admitted by the demurrer, that an offer 
to rescind would not have been accepted by the defendant. 
Elliott v. Boaz, 9 Ala. 772; Michaud v. Girod, 4 Howard, 
555. 

2. Fraud being shown, the law presumes injury. 
Besides, the allegation of gross inadequacy of price is 
sufficient to show injury.—1 McCord’s Ch. 889 ; 2 ib. 385; 
5 Ala. 90; 12 Ala. 64. 

3. As to the other questions raised by the demurrer, 
the appellants rely on the decree of the chancellor, and 
the authorities cited by him. 


I. W. Garrott, with Wa. M. Brooks, and J. R. Joun, 
contra, made the following points: 1. An offer to rescind, 
accompanied with a tender of what the complainant has 
received under the contract, is a condition precedent to 
filing a bill for rescission ; or the bill must show a legal 
excuse for the failure to make such offerand tender. The 























JANUARY TERM, 1860. 565 


Martin v. Martin. 








bill in this case does not aver any previous offer to rescind, 
and the alleged excuse for the failure is wholly insuffi- 
cient. 

2. If the allegation of fraud is sufficient, the bill is 
defective in not showing consequent injury. The allega- 
tion of gross inadequacy, in the absence of facts on which 
it can operate, is the averment of a legal conclusion. 

3. The complainant’s laches and acquiescence amount 
to a ratification of the contract, and bar her claim to 
relief. She appears to have lived in the county in which 
her husband died, and in which his estate is situated ; and 
must be presumed to have been acquainted with the 
value of the estate, and of her own interest in it. She 
acquiesces in the contract for more than three years, and 
does not complain until after she has spent all the money 
which she had received under it. No fiduciary relation 
existed between the parties, and it cannot be supposed 
that the complainant, in entering into the contract, relied 
on any of the defendant’s representations.—Kern v. 
Burnham, 28 Ala. 428; Hall v. Thompson, 1 Sm. & Mar. 
443, 

4, The=bill does not allege, that the complainant dis- 
sented from her husband’s will within twelve months after 
itsprobate. This is imperatively demanded by the statute. 
Clay’s Digest, 172, § 3. In Green v. Green, (7 Porter, 
19,) it was held, that the dissent was sufliciently mani- 
fested by filing a petition for dower within the twelve 
months. In Martin v. Martin, (22 Ala. 86,) the petition 
was filed before the probate of the will. The case of Tur- 
ner v. Cole, (24 Ala. 364,) is based on the former decisions, 
without argument or authority to sustain it. See, also, 
Hilliard v. Binford, 10 Ala. 977; and Craven v. Craven, 
2 Dev. Eq. 338. 

5. The claim for dower is barred by section 1372 of the 
Code, which, so far as it operates on this case, is not 
affected by either the act of 1854 or the act of 1858. The 
bill was filed more than three years after the Code went 
into effect, and the bar was complete before the act of 
1858 was passed. That this section of the Code applies 
to causes of action existing when the Code went into 
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effect, (notwithstanding a dictum to the contrary in Ri. lg- 
way v. McAlpine, 31 Ala. 458,) see Central Bank v. Sol- 
omon, 20 Geo. 409; Stewart v. Sanford, 380 Miss. 49; 
State v. Swope, 7 Indiana, 91; 4 Hen. & M. 266; Rhine- 
hart v. Schuyler, 2 Gilman, (IIl.) 478; Baldwin v. Cross, 
5 Ark. 510; Beale v. Nason, 14 Maine, 344; Rawls v. 
Kennedy, 23 Ala. 240. That the act of 1858 cannot be 
made to retroact, so as to revive a cause of action already 
barred at the time of its passage, see Dash v. Van Kleeck, 
7 Johns. Ch. 477; Jackson v. Sherwood, 3 Caines’ R. 67; 
6 Cranch, 185; 2 Gallison, 189; 3 Dallas, 886; 8 N. H. 
878; 1 Hill, 333. 


A. J. WALKER, C. J.—We have recently considered 
the question, whether it is indispensable to the mainte- 
nance of a bill forthe rescission of a contract on the ground 
of fraud, that there should have been an antecedent re- 
storation, or offer of restoration, of what the complainant 
had received under the contract ; and we regard that ques- 
tion as settled in the negative-—Garner, Neville & Co. v. 
Leverett, 82 Ala. 410; Bailey v. Jordan, 7b. 50. Sce, also, 
Abbott v. Allen, 2 Johns. Ch. R. 519; Parham v. Ran- 
dolph, 4 Howard’s (Miss,) R. 435; Edwards v. McLeay, 
Cooper’s Ch. Cas. 808; 8. C., 2 Swanst. 302. 

[2.] It is a principle established by our decisions, that 
the widow’s dissent from her husband’s will is not neces- 
sary to entitle her to dower in her husband’s estate, when 
no provision whatever is made for her in the will.—Green 
v. Green, 7 Porter, 19; Martin v. Martin, 22 Ala. 86; 
Turner v. Cole, 24 Ala. 864; Clay’s Digest, 172, § 8; 
Code, § 1609. 

[3.] The bill in this case was filed on the 14th Sep- 
tember, 1851, and there was, therefore, a period of more 
than three years after the Code went into operation, 
before the suit was commenced. Section 1372 of the 
Code provides, that “all suits or proceedings for dower 
must be commenced within three years after the death of 
the husband, and not after.” If this statute of limitations 
operates upon rights of dower existing at the time when 
it went into force, then the suit of the complainant as to 
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the claim of dower is barred. In Ridgway v. McAlpine, 
(831 Ala. 458,) the remark was made, that the statute 
above quoted “applies only where the husband died after 
the Code went into effect;”’ but, as that suit was commenced 
in November, 1854, before the time prescribed in the 
statute had elapsed after it became the law, the remark 
was altogether unnecessary, and had reference to a point 
which did not arise in the case; and we do not feel bound 
to follow it as a precedent, if we deem it wrong upon 
principle. We are bound by the adjudications in this 
State, and the weight of authority elsewhere, to recog- 
nize the doctrine, that statutes of limitation, when they 
allow a reasonable time for the commencement of suit, 
operate upon causes of action subsisting at their adop- 
tion, unless they contain some opposing provision.— 
Rawls v. Kennedy, 23 Ala. 240; Harvey v. Thorpe, 
14 Ala. 103; Cox v. Davis, 17 Ala. 714; Owen v. Slatter, 
26 Ala. 547; Angell on Limitations, 22-23; Weber v. 
Manning, 4 Missouri, 229; Rhinehart v. Schuyler, 2 Gilm. 
(Ill.) 473; Bank of Ala. v. Dutton, 9 How. 522; Central 
Bank v. Solomon, 20 Ga. 408; Pierce v. Toley, 5 Met. 
168-171; Walker v. Bank of Miss., 2 Eng. 500; People 
v. Supervisors, 10 Wend. 363 ; Sayre v. Wisner, 8 Wend. 
661; Sleeth v. Murphy, 1 Morris, (Iowa,) 821. If this 
were not the doctrine of the law, there would be an ab- 
surd discrimination in favor of the superior antiquity of 
subsisting causes of action. 

The act approved February 15th, 1854, (Pamphlet 
Acts, 53-54, page 71,) presents no obstacle to the opera- 
tion of section 1372 of the Code upon causes of action 
existing when the Code went into force. That act restricts 
the application of the provisions of chapter 21, title 1, 
part 8d of the Code, to causes of action commencing on 
or after the day when the Code went into operation. 
But that restriction does not reach section 1872, which 
is not found in the designated chapter. The act of 1854 
further provides, that causes of action accruing, and 
possessions commencing, prior to the time when the Code 
went into operation, shall be controlled by the pre-exist- 
ing statutes of limitations, which were “re-enacted, 








568 ALABAMA. 
Martin v. Martin. 








revived, and continued in full force, for that purpose 
only.” This provision does not, in our judgment, exempt 
those causes of action which existed when the Code 
became the law, from the influence of the statute of 
limitations contained in the Code, outside of the chapter 
above specified. The effect of the provision is, to leave 
the pre-existing statutes of limitations, not embraced in 
the specified chapter, unrepealed by the Code, so far as 
they affect the causes of action which existed when the 
Code went into operation. The result is, that the 
subsisting causes of action fall within the principle settled 
in the case of Rawls v. Kennedy, supra; and therefore 
a cause of action not within the operation of the chapter 
of the Code above specified, if it existed when the Code 
went into force, would come within the purview of both 
the statute of limitations in the Code and the old law. 
Accordingly, we decided in Lewis v. Lindsay, (33 Ala. 
304,) that an appeal from a decree of the probate court, 
rendered before the Code, was barred under the old law; 
and we decided in Banks v. McDougald, (29 Ala. 75,) that 
a similar decree of like date was barred by the Code. 
We feel constrained to decide, in contravention of the 
remark made in Ridgway v. McAlpine, that the com- 
plainant’s right of dower fell under the operation of the 
statute of limitations of three years, on the 17th January, 
1853, when the Code became the law, and was barred in 
three years from that time. On the 8th February, 1858, 
an act was approved which amends section 1372 of the 
Code, so as to make it applicable only where the land 
out of which dower is claimed was aliened by the hus- 
band; but that act cannot affect the question here, for the 
bar against the complainant was complete before the 
adoption of the act; and it is an established principle, 


that the repeal of a statute of limitations does not impair . 


a bar perfected before the repeal.—See tne authorities 
collected in note 3, section 22, of Angell on Limitations ; 
United States v. Burford, 3 Peters, 30. 

[5.] The bill in this case does not show that the com- 
plainant, with a full knowledge of the fraud perpetrated 
upon her, elected “to treat the contract as a valid and 
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subsisting one;” and she is not precluded by acquiescence 
from the maintenance of her bill.—Kern v. Burnham, 
28 Ala. 428. 

[6.] The allegation of fraud in the bill is sufficient. 
The averment is, that the complainant was homeless, 
friendless and destitute; without education, incapable of 
reading or writing, and, from age and weakness of mind 
and body, unfit for the transaction of business, and the 
defendant was fully apprised of those facts ; that she was 
falsely told, that her agent and lawyers would deceive 
her, and would take to her exclusion her entire interest 
in the estate; that she was importuned to make the 
contract; that $3,500 was represented as the full value of 
her interest in her husband’s estate; that “divers other 
false and fraudulent representations,” in reference to the 
estate and its value, were made, in order to induce her 
to make the contract ; that she was denied an opportunity 
which was asked to see her lawyers and agent, in order to 
satisfy herself as to the facts; that she was pressed into 
the immediate execution of a previously prepared con- 
tract ; that she believed at the time that it only released 
her dower, and that the sum paid to her was greatly 
inadequate to the value of her interests. These allega- 
tions are sufficient to show fraud; and with some 
hesitation we decide, that the allegation of great inade- 
quacy is a sufficient averment of injury. 

[7.] We understand the complainant’s amended bill to 
offer to credit the defendant with the amount paid her, 
or “to perform and abide by the order of the court in the 
premises.” We understand this to amount to an offer to 
perform such order as the court may make touching the 
restoration of the money received; and this is a satisfac- 
tion of the rule, which requires that the complainant 
should offer to do equity.—Miller v. Bates, at the present 
term; Branch Bank v. Strother, 15 Ala. 57; Tucker v. 
Holly, 20 Ala. 426. 

The chancellor erred in deciding against the equity of 
the bill, and his decree must be reversed, and the cause 
remanded. 

Stone, J., not sitting. 

37 
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PURCELL’S ADM’R rs. MATHER. 
[GARNISHMENT ON JUDGMENT—CONTEST WITH TRANSFERREE. ] 


1. Mortgage of future accounts—A mortgage, by which a blacksmith transfers 
an account to be created in future by one of bis regular customers, who 
was no party to the contract, and under no obligation to have his work 
done by the mortgagor, is, at most, a mere executory agreement, and does 
not convey to the mortgagee such title or interest in the account, when 
created, as will enable him successfully to contest the right of an attach- 
ing creditor of the mortgagor. 


APPEAL from the Cireuit Court of Lowndes. 
Tried before the Hon. Nat. Coox. 


THe appellant in this case, as the administrator of 
William I. Purcell, deceased, having obtained a judg- 
ment against James E. Leslie, at the spring term, 1857, 
of the said circuit court of Lowndes, afterwards sued out 
process of garnishment thereon, and summoned James 
G. Gilchrist as the debtor of said Leslie. The garnishee 
answered, admitting an indebtedness to Leslie, by open 
account, for blacksmith-work done for him by the latter 
during the year 1858, due the Ist January, 1859; and 
stating that, prior to the service of the garnishment, he 
had been notified by one Thaddeus Mather that said ac- 
count had been transferred to him, Mather was there- 
upon summoned to contest with the plaintiff his right to 
the debt, and a trial was had between them; a formal 
issue being dispensed with by agreement. “The con- 
testant introduced evidence, showing that he hired a 
negro man to said Leslie, at the last of the year 1857, to 
work in his blacksmith-shop during the year 1858; and, 
at the same time, said Leslie executed to him a mortgage, 
in the words and figures following :” 

‘“* State of Alabama, | Know all men by these presents, 

Lowndes county. J that whereas I have hired of T. 
Mather, State and county aforesaid, a negro man Peter, 
a blacksmith, to work in my shopin Hayneville for the 
year 1858, for which I agree to pay the sum of twenty- 
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five dollars per month, due and payable the 1st January, 
1859 : Now, for the purpose of securing to the said Mather 
the amount due him for the hire of said boy, I do hereby 
transfer and mortgage to the said Mather, his heirs, assigns, 
or administrators, the following claims or accounts, to be 
made on my books for work done in my shop in the year 
1858, as follows: James G. Gilchrist, James Meadows, 
Benjamin 8. Meadows, F. J. Smith, and G. C. Freeman. 
It they exceed the amount for hire of said boy Peter, 
said Mather is to refund all over. Said Mather is to have 
the privilege of taking said boy with him to Texas, after 
1st November, 1858.” 

‘The contestant proved, that the debt to which the 
garnishee answered was one of the accounts mentioned 
in the mortgage; that said Leslie then was, and for some 
years before that time had been, a blacksmith, and kept 
up a blacksmith-shop in Hayneville, near where the gar- 
nishee resided ; that the garnishee, prior to the execution 
of the mortgage, had been one of the regular customers 
at Leslie’s shop, and both he and Leslie contemplated 
and expected, at the time the mortgage was given, that 
he would continue to have his work done at said shop 
during the year 1858; that the work was in fact so done, 
and the debt admitted by the garnishee was for the work 
so done; but no part of said account was in existence 
when the mortgage was executed. It was admitted, that 
the mortgage was on good consideration; that Leslie 
worked the said negro boy in his shop during the year 
1858 ; and that there was no binding ¢gontract or other 
agreement by the garnishee that he would have his work 
done at Leslie’s shop during the year 1858. The mort- 
gage was offered in evidence, in connection with this 
proof, its execution being admitted. The plaintiff objected 
to its admission as evidence, and excepted to the ruling 
of the court in permitting it to go in evidence. 

“The plairtiff asked the court to charge the jury, in 
writing, ‘that said mortgage did not convey the account 
of said Gilchrist to the contestant, and was invalid to 
convey said account or debt to him, because the avcount 
was not in existence, norfounded upon any right in Leslie, 
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at the time said mortgage was executed.’ The court re- 
fused to give this charge, and instructed the jury, ‘ that 
the fact that an account is not in existence, at the time a 
mortgage transferring it is made,is not sufficient to render 
the mortgage invalid.’ The plaintiff excepted, both to 
the refusal of the charge asked, and to the charge given 
by the court.” 

The rulings of the court to which exceptions were 
reserved, as above stated, are now assigned as error. 


Ciements & WILLIAMSON, for the appellant.—The only 
question in the case is as to the validity of the mortgage, 
It was shown that, when the mortgage was executed, the 
account was not in existence; that Gilchrist was under 
no contract or obligation to give his work to Leslie, nor 
had the latter any right to demand the work of Gilchrist. 
The thing transferred had no potential existence, and was 
not founded on any right in esse: it was a bare hope, or 
expectancy, and could not be made the subject of a valid 
transfer.—Shep. Touch. 431; 2 Kent’s Com. (4th ed.) 468, 
note 6; 1 P. Wms. 663; 3 ib. 414; Jones v. Roe, 3 Durn. 
& East, 88; 5 M.& S. 236; Bell v. Hogan, 1 Stewart, 542; 
Robinson & Terrell v. Mauldin, Montague & Co., 11 Ala. 
977; Stewart v. Kirkland, 19 Ala. 162 ; ‘1 Gray, 105. 


Bane & NeSmitu, contra.—A mortgage of property or 
debts not owned by the mortgagor at the time, but the 
future acquisition of which by him was then contemplated, 
though not valid to pass the legal title, is a valid convey- 
ance of an equitable title, which enures to the mortgagee 
so soon as the property or debts come into existence. 
Langton v. Horton, 1 Hare, 556; Douglass v. Russell, 
4 Sim. 524; Curtis v. Auber, 1 Walker, 511; 8 Price, 
256-81; Floyd v. Morrow, 26 Ala. 858; Mitchell v. 
Winslow, 6 Law Reporter, 8, No. 350, referred to in 
Robinson v. Mauldin, 11 Ala. 980. If the mortgagee 
took an equitable interest in the debt in controversy, he 
is the “party really interested,” and may successfully 
assert his titleina court of law.—Code, § 2129; Leonard 
v. Storrs, 31 Ala. 488. 
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STONE, J.—It is not important in this case that we 
should consider whether Mr. Mather can maintain a suit 
on his contract with Mr. Leslie, by which the latter un- 
dertook to mortgage the accounts of Mr. Gilchrist and 
others to the former. That is not the question presented 
by this record. The question for our consideration is, 
did the mortgage transfer the ownership in the accounts to 
Mr. Mather? Was it a mere executory agreement to sell, 
or a contract of sale? If the ownership passed to Mr. 
Mather, then he became “the party really interested,” 
and could,without more, maintain an action on theaccount 
in his own name. When the writing was executed, the 
account of Mr. Gilchrist had no existence; and it could 
not be known, or certainly expected, that such account 
would ever be created. 

In speaking of this subject, Chancellor Kent said: 
“The thing sold must have an actual or potential exist- 
ence, and be specitic or identified, and capable of delivery ; 
otherwise, it is not strictly a contract of sale, but a special, 
or executory agreement.” —2 Kent’s Com. (8th ed.) 604, 
side page 468. In a note it is said, ‘a single hope or ex- 
pectation of means, founded on a right i esse, may be 
the subject of sale; as the next cast of a fisherman’s net,” 
&e. “ Buta mere possibility or expectancy, not coupled 
with any interest in, or growing out of property, as a 
grant of the wool of the sheep the grantor may thereafter 
buy, or the expectancy of an heir apparent, is void asa 
sale.” These principles are sustained by the authorities, 
and were quoted with apparent approbation in the case of 
Robinson v. Mauldin, 11 Ala. 977. See, also, Ravisies v. 
Alston, 5 Ala. 297; Adams v. Turner, i. 740; Floyd v. 
Morrow, 26 Ala. 853; 2 Hilliard on Mortgages, :36; 
Congreve v. Evetts, 26 Law & Eq. 493; Hope v. Hayley, 
34 Law & Eq. 189; Stewart v. Kirkland, 19 Ala. 162. 

We think the doctrine stated above is decisive of this 
ease. The account had no actual existence, nor did it, as 
we understand the term, have a potential existence. It 
was a bare possibility. There was no right in esse, out of 
which the claim could spring. It was not the transfer of 
the products of the grantor’s labor, Whether he would 
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perform labor for Mr. Gilchrist, was contingent on the 
election of Mr. Gilchrist, who, as far so we are informed, 
was not a party to the contract. This case must stand on 
the same principle, asa sale of an expectancy by an heir 
apparent. It was, at most, an executory agreement. 

We need not, and do not, announce what would be our 
decision, if Mr. Gilchrist had been a party to the agree- 
ment. 

teversed and remanded. 








SHARP’S ADMR vs. SHARP. | 


[FINAL SETTLEMENT OF ACCOUNTS OF ADMINISTRATOR OF INSOLVENT ESTATE. } 


1. Fuilure to file claim against insolvent estate—If a claim against an insolvent 
estate is not filed within the time prescribed by law, (Code, § 1847,) it loses 
its character as a subsisting debt, and the representative of the estate is 
neither bound nor authorized to pay it out of the assets. 

. Construction of legacy, as to words of survivorship and substitution.—Where a 
testator bequeathed the general residuum of his estate to his wife for life, 
‘and after her death to be equally divided among my [his] surviving 
children or their children,””—held, that whetber the words of survivorship 
related to the testator’s death, or to the subsequent death of the widow, 
the personal representative of one of the children, who survived the tes- 
tator, but died before tue widow, leaving children who survived her, was 
not entitled to any portion of the property as assets of his intestate’s estate. 


n 


AppraL from the Probate Court of Macon. 


In the matter of the estate of William 8. Sharp, de- 
ceased, which was declared insolvent in December, 1854, 
on the report of Arnold Seale and Jehu Sharp, the exec- 
utors of his last will and testament; and said Arnold 
Seale thereupon appointed administrator by the court. 
On final settlement of said administrator’s accounts, the 
decedent’s widow moved the court to charge him with 
the sum of $3,139 94, received by him on the 5th Febru- 
ary, 1856, from the executor of William Sharp, deceased, 
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who was the father of said William 8. Sharp, and who 
died in Georgia, where he resided, in 1845; and whose 
last will and testament, dated March 17, 1845, and duly 
admitted to probate in Georgia, contained the following 
provisions: “ Item 2d. As I have given to each of my 
children two thousand dollars, except my daughter Eliza- 
beth H. Stone, who only has received one thousand dollars, 
I give and desire to be paid to each of my grand-daugh- 
ters, the children of the said Elizabeth H., the sum of 
two hundred and fifty dollars each, when they shall arrive 
at age, or marry. Jtem 3d. The remainder of my estate, 
both real and personal, I wish and desire to remain in 
the hands of my beloved wife, during her natural life- 
time, for her benefit and use, and after her death to be 
equally divided among my surviving children or their 
children.” Lt was proved, that the widow of said William 
Sharp died in 1853; that William 8. Sharp, the son, sur- 
vived her, and left children living at his death who were 
still alive; and that the administrator received said sum 
of money from the exeeutor of Williain Sharp, under the 
third item of the will. The administrator insisted, that 
this money was not assets of the estate of William 8. 
Sharp, but belonged to his surviving children; but the 
court sustained the motion of the widow, aud charged 
him with the amount, together with interest from the 
time it was received ; to which the administrator excepted. 

The administrator asked the court to allow hima credit 
for $2,500, paid by him to Jefferson R. Terrin, as the ad- 
ministrator of William Tlerrin, deceased. In reference 
to this item it appeared, that William S. Sharp was the 
executor of said William Herrin, and died without having 
made a final settlement of his accounts; that Arnold 
Seale and Jehu Sharp, as the executors of said William 
S. Sharp, made a final settlement with said probate court, 
in the spring of 1854, of their testator’s said executorship, 
and a decree was rendered against them, in favor of Jef- 
ferson R. Herrin, as administrator de bonis non of said 
William Herrin, for about $23,000; that this decree was 
not filed, as a claim against the estate of said William S. 
Sharp, within the time prescribed by section 1847 of the 
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Code; that the administrator paid $ 2,500 on this decree, 
out of the money received by hin from the executor of 
William Sharp, as above stated; and that said money 
was not received by him until after the expiration of the 
time allowed for filing claims against the estate, and was 
not returned or reported by him in his report of insol- 
vency, or in any of his settlements afterwards made. The 
court refused to allow the credit, and the administrator 
excepted. 

These two rulings of the court are now assigned as 


error. 








Ciopton & Ligon, for appellant. 


R. W. WALKER, J.—1. The court did not err, in re- 
fusing to allow the appellant credit for the amount paid 
by him on the decree in favor of Jefferson R. Herrin, 
administrator de bonis n not Wm. Herrin. That decree, 
not having been filed within the required period as a claim 
against the estate, lost its character as a subsisting debt ; 
and the appellant was not bound, and had no legal right, 
to apply the assets of the estate towards its payment. 
Murdock v. Rousseau, 32 Ala. 611; Sharp v. Herrin, 
32 Ala. 502; Code, § 1847; Puryear v. Odom, Puryear, at 
the last term. 

2. Where a testator gives property to his surviving 
children, or to his children or the survivor of them, or to 
the survivors of any persons or class of persons; and a 
prior life, or other particular estate, is interposed, so that 
the gift is not to take effect in possession immediately 
on the testator’s death, but only on the termination of 
such precedent estate,—the question as to the period to 
which the words of survivorship will be applied, is one 
in reference to which there is a most embarrassing conflict 
of authority. 

The doctrine of the earlier English cases was, that in 
the absence of expressions strongly indicating a contrary 
intent, words of survivorship should, in this class ot cases, 
be applied to the death of the testator ; and the courts of 
New York, Pennsylvania, Virginia, and Georgia, have 
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adopted the same rule.—See, Stringer v. Phillips, 1 Eq. 
Cas. Abr.; Rose v. Hill, 3 Burr. 1881; Wilson v. Brown, 
3 Brown’s P. R. 195; Roebuck v. Dean, 2 Vesey, Jr. 265; 
Perry v. Woods, 3 Vesey, 204; Garland v. Thomas, 
1 Bos. & Pull. 82; Edwards v. Symons, 6 Taunt. 213; 
Moore v. Lyons, 25 Wend. 119 ; Mowatt v. Carow, 7 Paige, 
340; Johnson v. Morton, 10 Barr, 245; Manderson vy. 
Lakens, 23 Penn. 31; Hansford v. Elliott, 9 Leigh, 79; 
Martin v. Kirby, 11 Grattan, 67 ; Vickers v. Stone, 4 Geo. 
461. 

On the other hand, the weight of the more recent 
English authorities inclines in favor of the rule, that 
where possession of the subject of the gift is postponed 
until the termination of a prior life, or other particular 
estate, words of survivorship will be referred to the period 
of division or enjoyment, rather than to the death of the 
testator, unless a contrary intent be especially shown by 
other expressions in the context; and this has been adopted 
as a sound rule of construction, by the courts of Massa- 
chusetts, New Jersey, North Carolina, and South Carolina. 
Cripps v. Walcott, 4 Madd. 11; Home v. Pillans, 2 M. 
& K. 15; Wordsworth v. Wood, 2 Beav. 28; Taylor v. 
Beverley, 1 Collyer, 108, 111; Neathway v. Reed, 17 Eng. 
L. & Eq. 150; Pope v. Whitcomb, 3 Russ. 124; Gibbs v. 
Tait, 8 Sim. 182; Buckle v. Fawcett, 4 Hare, 536; Words- 
worth v. Wood, 1 Cl. & F. (N. 8.) 152; 15 Sim. 1, 189; 
2 Collier, 85; 1 Vesey, Jr. 408, note to Sumner’s ed. ; 
2 Jarman on Wills, 649-50-1; Hulbert v. Emerson, 
16 Mass. 244; Holeombe v. Lake, 4 Zabr. 686; William- 
son v. Chamberlain, 2 Stock. Ch. 873; Biddle v. Hoyt, 
1 Jones,’ Eq. 159; Vass v. Freeman, 3 Jones’ Eq. 224; 
Hilliard v. Kearney, Busbee’s Eq. 221; Schoppert v. Gil- 
lam, 6 Rich. Eq. 83; Carson v. Keunerly, 8 Rich. Eq. 
259; Evans v. Godbold, 6 Rich. Eq. 26. 

The record does not furnish any evidence of the cir- 
cumstances surrounding the testator when the will was 
made. In the 2d clause, mention is made of a daughter, 
and bequests are made to his grand-children,the children 
of this daughter. It may be that this daughter had died 
before the making of the will; and if so, that cireum- 
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stance might be considered as shedding an important 
light upon the meaning of the words ‘my surviving chil- 
dren.’—See Hansford v. Elliott, 9 Leigh, 96; Neathway 
v. Reed, 17 Eng. L. & Eq. 151—3; Martin yv. Kirby, 
11 Gratt. 75. Without the benefit of such aid as might 
be derived from a knowledge of the condition of the 
testator’s family, and of the other extrinsic circumstances 
surrounding him at the time the will was executed, we 
prefer to withhold any definitive opinion as to the period 
of time to which the words of survivorship are to be 
applied. Indeed, the exigencies of this case'do not re- 
quire that we should express an opinion on this point. 
For, if we concede that the words “surviving children” 
embrace all those who survived the testator, and are not 
to be considered as descriptive of such only of the children 
as should be living at the death of the tenant for life; 
still, it by no means follows, that under this clause of the 
will, the administrator of one of the children who died 
during the tenancy for life, leaving children who survived 
the life tenant, would be entitled to a share of the prop- 
erty as assets of the estate of such deceased child. Sup- 
posing the words of survivorship to relate to the death of 
the testator, and thus to include all the children who, 
survived that event, the true construction of the alterna- 
tive words, “ or their children,’ would be, that they were 
designed to provide for the children of any child of the 
testator, who, though surviving the death of the testator, 
might die in the life-time of the tenant for life, leaving 
children; and that on the happening of such a contin- 
gency, the interest which, on the death of the testator, 
vested in such deceased child, would be divested, and his 
children would take by substitution for him. “ A bequest 
to A for life, and after his death to B or his children, 
is held to create a substitutional gift in favor of the 
children of B, in the event of B dying in the life-time of 
A.” —2 Jarm. Wills, 666, 664-5; 1 Jarm. Wills, 454; 
Girdlestone v. Doe, 2 Sim, 225; Hervey v. McLaughlin, 
1 Price, 264; Jones v. Torin, 6 Sim. 255; Shailer v, 
Groves, 6 Hare, 162; 2 Wms. Exrs. 956; 2 Spence’s Kq. 
Jur. 472; Sugd. Prop. 411-12. See, also, Martin v. Kirby, 
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11 Gratt. 76-7 ; Browne v. Lord Kenyon, 3 Madd. 410; 
25 Wend. 148, opinion of Walworth, Ch.; Kersh v. 
Younge, 7 Rich. Eq. 100; Lowry v. O’Brien, 4 Rich. Eq. 
262; Lejeune v. Lejeune, 2 Keen, 701, and note; Gettings 
v. McDermott, 2M. & R. 69; Salisbury v. Petty, 3 Hare, 
85. 

The words, “my surviving children, or their children,” 
literally construed, would embrace only the children who 
should survive and their children. Still continuing the 
supposition that the words of survivorship relate to the 
death of the testator,—if ‘their children” means the 
children of the testator’s “surviving children,” and the 
construction which is above suggested of the alternative 
words is rejected, it is impossible to render this provision 
of the will at all sensible, without reading “ or” for ‘ and;” 
a liberty which gourts sometimes take, but only in cases 
where it is clearly authorized by the intention and mean- 
ing of the testator, as collected from the whole will. 
O’Brien v. Heeney, 2 Edw. 248 ; Speakman v. Speakman, 
8 Hare, 185, (note to the Amer. ed.) and cases cited. It 
certainly would be a forced construction of this will, to 
hold that the testator intended the property to be divided 
among his surviving children, and the children of his 
surviving children. Upon that construction, such children 
and grand-children would take per capita, not per stirpes. 
Smith v. Ashurst, 34 Ala. 208; Wessenger v. Wessenger, 
9 Rich. Eq. 459; Barksdale v. Macbeth, 7 Rich. Eq. 125. 
Such a distribution of the property would defeat the 
obvious wishes of the testator. 

Whether, therefore, we interpret the words ‘ my surviv- 
ing children’ to embrace all the children of the testator 
who survived his death, or as only including those who 
might be living when the-life estate of the widow fell in, 
the result is still the same. Hence, without at this time 
deciding to what period these words of survivorship are 
applicable, it is suflicient for us to say that, upon the 
whole case as made by this record, our opinion is, that 
William 8. Sharp having died in the life-time of his 
mother, leaving children who survived her, the appellant, 
as his administrator, was not entitled, under the 3d 
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clause of the will of William Sharp, to any share ot the 
property, to be administered as assets of the estate. It 
follows, that the court erred in charging him with the 
amount received from the executor of William Sharp. 

It appears that the will of Wm. Sharp was made in 
Georgia. But the decisions of the courts of that State, 
in reference to the rules for construing words of survivor- 
ship and substitution in wills, were not proved on the 
trial, and are not before us as évidence in the case. Whether 
the result would have been different, if those decisions 
had been made part of the evidence, we need not inquire. 
Upon the record as it now stands, we feel bound to give 
the will such construction, as would be given to a will in 
the same words, executed in this State. 

Decree reversed, and cause remanded. 





MILLER vs. BATES. 


[BILL IN EQUITY FOR INJUNCTION AND ACCOUNT ON GROUND OF USURY.] 


Dissolution of injunction—An injunction may be dissolved, either because 
the answer denies the facts on which the equity of the bill rests, or because 
the bill is wanting in equity. 

What constitutes usury, or device to evade usury statute—Where all the parties to 
a bill of exchange reside in this State, the fact that it is made payable in 
another State, with a view, on the creditor’s part, of adding the statutory 
damages to the debt in the event of non-payment, does not, of itself. make 
the contract usurious, nor show that it was a mere device to evade the 
statute against usury. 

3. Sume.—A transaction, which originated in an application for a loan of 
money, but which was in form a contract for the sale of cotton, held a mere 
device to evade the statute against usury, on proof that the offer to sell 
the cotton was made in response to the application for a loan; that the 
price agreed to be paid was three cents per pound more than the market 
value of the cotton, and was known to be so by the parties; and that the 
purchaser’s necessities induced him to make the contract, as a means of 
procuring temporary relief by a resale of the cotton. 

4. Offer to do equity.—Where a party seeks equitable relief against a usurious 
contract, an avermentin the bill, to the effect that “the complainant 
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hereby offers to pay the real advance and lawful interest,” is a substantial 
compliance with the rule which requires an offer to do equity. 

5. Partial dissolution of injunction.—On motion to dissolve an injunction on the 
answer, under a bill which seeks equitable relief against a usurious con- 
tract, if the answer does not show the exact amount due, with legal in- 
terest, the court will adopt the statement of the bill as true; and if the 
statement of the bill is in the alternative, it will be construed most strongly 
against the pleader ; and for the amount thus admitted to be due, the in- 
junction will be dissolved, while it will be retained for the residue. 


AppeAL from the Chancery Court of Barbour. 
Heard before the Hon. Wave Keyes. 


Tue bill in this case was filed, on the 7th February, 
1859, by Asa T. Miller, against Wilson M. Bates and 
Isham C. Browder. Its object was to obtain equitable 
relief against certain alleged usurious transactions be- 
tween said Miller and Bates; and to that end an account 
was prayed, and an injunction to restrain the sale of the 
complainant’s property, under a mortgage given by him 
to secure the payment of the alleged usurious claims. 
Browder was the surety of Miller, and was made a de- 
fendant because he refused to join asacomplainant. The 
transactions between Miller and Bates commenced in the 
spring of 1857, on the application of the former foraloan 
of money. Bates declined to lend the money as requested, 
but offered to sell to Miller fifty-five bales of cotton, then 
in the hands of his factors at Apalachicola, Florida, if 
the latter would pay him 153 cents per pound, and give 
him good security for the purchase-money. This propo- 
sition was accepted by Miller, and a bill of exchange for 
the amount of the purchase-money was drawn by him, 
jointly with Browder, payable to their own order, at the 
Bank of Columbus, Georgia, and by them endorsed. On 
the 24th February, 1858, after this bill fell due, it was 
renewed by another bill, drawn and endorsed by said 
Miller and Browder as before, anf payable at the office of 
E. B. Young in Eufaula, on the 1st January, 1859; and 
on the same day Miller executed a mortgage on his plan- 
tation and negroes to secure its payment. On the 28th 
March, 1858, Miller executed another mortgage on the 
same property to Bates, to secure the payment of a note 
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for $268, dated the 6th March, 1858, and payable one day 
after date, “as wellas other debts and demands which 
said Bates then and thereafter might have against com- 
plainant ;” and the bill alleged, that Bates, after procuring 
these mortgages, bought up several other claims against 
Miller which were usurious. The bill alleged, that the 
cotton sold by Bates to Miller was not worth, at the time 
of the sale, more than nine or ten cents; that the entire 
transaction was a mere device to evade the statute against 
usury ; that the first bill of exchange was made payable 
in Georgia, not because the parties contemplated its pay- 
ment at the place at which it was made payable, but in 
order that fifteen per cent. damages on its non-payment 
might be added to the debt; and that this also was in- 
tended as a mere device to evade the usury laws. 

After filing his answer, (the material portions of which 
are stated in the opinion of the court,) the defendant 
moved to dissolve the injunction, and the court sustained 
his motion. This appeal is proseeuted from the order 
dissolving the injunction, and the same is here assigned as 
error. 


J. Burorp, for appellant.—1. No matter what form or 
disguise the loan may assume, if it is in effect an advance 
of money, or of property out of which money is to be 
realized; and the principal is to be returned by the bor- 
rower, with compensation for its use above the legal rate 
of interest,—the transaction is usurious; and the intention 
of tlie parties is to be gathered from their situation, the 
objects which they had in view, the use to be made of 
the funds, and the time, manner, and place of payment. 
Ely v. McClung, 4 Porter, 129; Matlock v. Mallory, 
19 Ala. 697; Hamer v. Harrell, 2 Stew. & P. 323; Wright 
v. Elliott, 1 Stew. 591; Code, §§ 1519, 1523. Tested by 
these principles, the transactions between the parties in 
the case at bar, on the facts admitted in the answer, are 
undoubtedly usurious, both in the original contract for 
the purchase of the cotton, and in the mode adopted for 
securing the payment of the price. The negotiations 
commenced .with an application for a loan of money, 
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which was answered by an offer to sell cotton, at a price 
greatly beyond its market value; and the offer was ac- 
cepted, through the pressure of pecuniary difficulties, 
without sight of the cotton, or knowledge of its value, on 
the part of the purchaser. The object of the purchaser 
was not to speculate in cotton, but to borrow money to 
meet his urgent necessities, or, in default of money, to get 
something which he could immediately convert into 
money; and this must have been well known to the seller. 
This disguise is too transparent for the scrutiny of a court 
of equity. The original transaction was not only thus 
tainted with usury, but the form of security taken for 
the payment of the usurious price was further tainted. 
A foreign bill of exchange was taken, not because the 
parties had any funds in Columbus, or desired or expected 
to make payment there, nor to meet any commercial exi- 
geney whatever, but simply as a device to insure an ad- 
ditional rate of interest, hy including the fifteen per cent. 
damages on non-payment. Whatever validity may attach 
to such a bill of exchange, as an isolated contract, it can- 
not be sustained in a court of equity, when it forms part 
and parcel of a usurious contract. 

2. No data being furnished, from which to estimate the 
amount legally due to the defendant,the injunction should 
be retained until the account is taken. The defendant 
cannot possibly be injured by this course, since he has a 
mortgage amply sufficient to secure his entire debt ; while 
a contrary course, allowing him to proceed under his 
mortgage, might work irreparable injury te the complain- 
ant. 








Pucu & Buttock, contra.—1. The answer denies the 
allegations of the bill, as to an intention on the partof 
the defendant to evade the usury laws; and this leaves 
the bill wholly without equity. The naked facts, aside 
from the question of intention, show a simple sale of 
cotton, on a credit, and at a credit price ; and that prompt 
payment of the purchase-money was secured by a foreign 
bill of exchange. That either of these ordinary commer- 
cial transactions is obnoxious to the penalties prescribed 
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against usury, is a novel idea, which finds no support in 
the adjudged cases.—Siter v. Sheets, 7 Indiana, 132; 
Rapelye v. Anderson, 4 Hill, 472; Wright v. Alexander, 
11 Ala. 286; Childers v. Deane, 4 Randolph, 406; Greg- 
ory v. Bearly, 4 Eng. 22; Long v. Israel, 556; 26 Penn. 
259; State Bank v. Coquillard, 6 Indiana, 232; Brooks 
v. Avery, 4 Comstock, 225; 22 Missouri, 515; 7 Barn. 
& Cress. 458; 18 Illinois, 578; 1 Iowa, 128; 22 Barbour, 
118. 

2. A party asking equity, must do equity. The com- 
plainant should have paid or tendered the amount admit- 
ted to be due, excluding the alleged illegal interest. 
Tucker v. Holly, 20 Ala. 426; Daniels v. Mowry, 1 R. I. 
151. 

3. Even if the injunction be reinstated in part, it must 
continue dissolved as to the amount which the complain- 
ant himself admits to be justly due. 


A. J. WALKER, C. J.—An injunction may be dis- 
solved, either on account of the denial in the defendant’s 
answer of the equity of complainant’s bill, or on account 
of the want of equity in the bill. The two subjects of 
inquiry, therefore, involved in the revision of the chan- 
cellor’s decree dissolving the complainant’s injunction, 
are the sufficiency of the denials of the answer to authorize 
the decree, and the equity of the bill. To the former of 
those inquiries we will first direct our attention. 

[2.] The debts which the complainant alleges are tainted 
with usury, consist of a bill of exchange, drawn in favor 
of the defendant Bates, and three claims purchased by 
Bates. The bill of exchange was given in renewal of a 
pre-existing debt, which was also evidenced by a bill of 
exchange. One of the charges of usury in the last bill 
of exchange rests upon the fact, that 15 per cent. upon 
the amount of the original debt is embraced in the last 
bill of exchange. It appears, both from the bill and 
answer, that the original bill of exchange was drawn in 
Alabama, and made payable in Georgia. It was, therefore, 
a foreign bill, and the imposition of 15 per cent. damages 
was one of the legal incidents of its protest for non-pay- 
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ment.—Code, §§ 1537, 1549. These 15 per cent. damages 
are, however, to be computed “on the sum drawn for.” 
There was certainly nothing unlawful, in the parties so 
shaping their contract as to make the evidence of the 
debt a foreign bill, with a view, on the creditor’s part, of 
adding 15 per cent. to the debt, in the event of non-pay- 
ment. It is alleged, however, by the complainant, in 
effect, that this was a mere device to evade the statute 
against usury, and that payment at the specified time and 
place was not anticipated by either party; bat that the 
making of the evidence of the debt a foreign bill, was a 
sagacious contrivance to justify the addition of 15 per 
cent. tothe debt, when it should be extended. These 
allegations of the bill, designed to give the charge of 
15 per cent. damages the character of usury, are clearly 
and unequivocally negatived by the answer, and we find 
nothing to excite our suspicion of the correctness of the 
denial. The imputation of usury, in that particular, must, 
for the purposes of the motion to dissolve the injunction, 
be regarded as removed by the answer. 

[3.] The original bill of exchange is alleged to have 
been given for the purchase of cotton, at a price much 
larger than its value, and that this was a mere shift or 
device to evade the usury law. This is, in terms, denied 
by the answer, which asserts, that the bill of exchange 
was given upon a bona-fide sale of cotton, and that there 








‘was no design to evade the usury laws. In estimating 


this denial of the answer, there are accompanying admis- 
sions, which must be considered.—See 2 Dan. Ch. Pl. & 
Pr. 986, and notes. The defendant admits, that the com- 
plainant applied to him, to borrow money ; that he replied, 
he had no money to lend, bat would sell his cotton crop 
of the previous year, if he could get his price and satis- 
factory security for the payment of the purchase-money ; 
that the complainant expressed his willingness to buy, 
and inquired the price, which was stated to him ; that the 
defendant fixed his price, without any knowledge of its 
quality, and that the complainant proceeded with the 
negotiation in like ignorance; that the defendant. ex- 
hibited to the complainaut a letter, dated two days before 
38 
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the sale, from his factor in Apalachicola, whither the 
cotton had been shipped, stating that the cotton was worth 
from 12% to 12? cents. and that the complainant yet con- 
tracted to give 153 cents; and that the complainant’s neces- 
sities induced him to make the purchase. Besides, it is 
admitted by the answer, in responding to the bill, that the 
complainant probably expressed his apprehension of los- 
ing 16 per cent. by the purchase ; and that it is likely the 
respondent assisted him in figuring to arrive at the prob- 
abilities. 

Do not these admissions of the answer sustain the 
charge of usury, notwithstanding the express denial ? In 
order that we may answer this question, “ we must get at 
the nature and substance of the transaction: the view of 
the parties must be ascertained ;” and if there was, in 
real truth, a loan of money, ‘the wit of man cannot find 
a shift to take it out of the statute.”—Floyer v. Edwards, 
1 Cowp. 114; Dubose v. Parker, 18 Ala. 780. The ob- 
ject in such inquiries must be, to ascertain the intention 
of the parties. If a loan was not within their intention, 
there was no taint of usury. If a loan for illegal interest 
was intended, whatever color or disguise ingenuity may 
have thrown over the transaction, there is usury.—Bank 
of the United States v. Waggener, 9 Peters, 378-379; 
Ely v. McClung, 4 Port. 136. Coming to the precise point 
involved, we must decide, whether there was a real, truth- 
ful sale of cotton to the complainant, or whether the sale 
was a mere covering for a loan of the proceeds of the sale 
of the cotton at an interest equal to the excess above the 
value which the complainant agreed to pay. If the latter 
was the true character of the transaction, then the con- 
tract was usurious, to the extent to which such excess 
would exceed legal interest. The sale of wares, for a 
price beyond their real value, seems to have been frequent- 
ly resorted to, as a plan for the evasion of the usury laws; 
and where goods have been sold to the buyer, at a price 
beyond their real value, for the purpose of enabling him, 
by selling them at what they will bring, immediately to 
relieve his necessities; and where the seller gets in the 
excess of price an undue compensation for the credit, the 
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courts have uniformly pronounced the transaction usuri- 
ous.—Comyn on Usury, 94 (5 L. L. 86;) Barker v. Van- 
sommer, 1 Brown’s C. C. 149; Kelly on Usury, 34, (75 L. 
L. 29;) Lowe v. Waller, Douglass, 708; Eagleson v. Shot- 
well, 1 Johns. Ch. R. 586; Doe v. Barnard, 1 Esp. 11; 
Matlock v. Mallory, 19 Ala. 694; Grimes v. Shrieve, 
6 Monroe, 554. 

In cases with features not so strong as those presented 
by the defendant’s answer, the contract has been pro- 
nounced usurious, as will be seen by reference to the au- 
thorities above cited. The complainant in this case 
desired to borrow money—not to speculate in cotton. 
This was known to the defendant, who met the proposi- 
tion to borrow by the declaration, that he had no money 
to loan, but that he had cotton to sell; which was tanta- 
mount to saying, “I have no money to loan, but I have 
cotton which you can convert into money.” The defend- 
ant knew that the object of the purchase of the cotton 
by the complainant was to convert it into money, and 
with its proceeds to meet the pressure of his necessities ; 
for he does not deny, but almost admits, that the com- 
plainant made at the time a caleulation of the per cent. 
which he would lose in the process of procuring the 
money, and that he assisted in making the calculation. 
In addition to this, the defendant, although cotton was 
then high, and he wanted to sell it, exacted a price beyond 
its value as represented by his factor; and the complain- 
ant, knowing the excess of the price above the value, 
consented to give it ; and this was done under the pressure 
of the complainant’s necessities. We cannot hesitate to 
hold such a contract usurious. It was an arrangement, 
by which complainant procured money to meet his neces- 
sities, and the defendant enabled him to obtain it through 
the machinery of a sale of cotton, exacting a compensa- 
tion beyond the interest, under the guise of an excess of 
price. 

[4.] The counsel for the appellee is, as we think, in 
error, as to the want of the necessary proposal to pay in 
the complainant’s bill. The last paragraph of the bill 
seems to meet and satisfy the principle, that in bills of 
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this character, there must be a proposal to pay the prin- 
cipal and legalinterest. It is there stated, that “the com- 
plainant hereby offers to pay the real advance and lawful 
interest.” —Branch Bank v. Strother, 15 Ala. 57; Tucker 
v. Holley, 20 Ala. 426; 1 Story’s Eq. Jur. 301; Fanning 
v. Dunham, 5 Johns. Ch. 143. 

[5.] Notwithstanding the bill contains equity, and the 
equity in one aspect is not negatived by the answer, as 
we understand it, the injunction certainly ought not to be 
retained as to the entire amount of the complainant’s in- 
debtedness. The clear and unequivocal. denial of the 
answer, as to the usury alleged to have been intended by 
the charge of fifteen per cent. damages, leaves the com- 
plainant without any right to a continuance of his injunc- 
tion as to the value of the cotton at the time of the 
purchase, fifteen per cent. thereon, and lawful interest on 
those amounts; and thus far the injunction ought to be 
dissolved.—Maulden, Montague & Co.v. Armistead, 18 Ala. 
500; 1 Waterman’s Eden on Inj. 140-141, The bill al- 
leges, that the cotton would have been worth only between 
nine and ten cents, if it had corresponded in quality with 
the defendant's representations. All misrepresentations 
are positively denied by the answer, and the answer also 
denies that the cotton was worth no more than is alleged 
in the bill. But the answer does not state that the cotton 
was worth 154 cents, the price which the complainant 
agreed to give. The defendant does aver what was the 
price of cotton generally in the Eufaula market, and that 
he sold cotton to responsible and reputable merchants, 
about the same time, at 15 cents. But, in so answering, 
the defendant does not meet the question, what was the 
value of the particular cotton, or whether it was equal 
to the price which the complainant contracted to give. 
The defendant also exhibits a letter from his factors in 
Apalachicola, dated two days before the sale, estimating 
the value of the cotton at from 128 to 12? cents; but the 
answer neither affirms nor denies the correctness of that 
estimate. 

Having nothing to guide us upon this interlocutory 
motion to disolve the injunction, save the bill and answer 




















JANUARY TERM, 1860. 589 
Miller v. Bates. _ 








with the statements above noticed, we are left in doubt 
and uncertainty as to the value of the cotton, and, con- 
sequently, as to the extent to which the injunction should 
be dissolved. If the answer had disclosed the true value 
of the cotton, it might have been proper for us to have 
adopted that as the basis of our estimate. But, as the 
defendant has omitted to state the value, and as the sub- 
jection of the mortgage property to sale for an amount, 
which, peradventure, the chancellor may, upon a final 
hearing, ascertain to be excessive, would probably injure 
the complainant more than the retention of the injunction 
to too great an extent would injure the defendant, we 
shall, for the purposes of the motion now in hand, adopt 
the statement of the bill as to the value; and as the bill, 
without regard to precision, states the value at from nine 
to ten cents, it is proper to regard it in the light most 
unfavorable to the pleader, and take ten cents, the maxi- 
mum of the allegation, as the value. 

Our conclusion, that the injunction should be retained 
as to all the price of the cotton, save the value stated by 
the bill, is sustained by the decision in Maulden, Mon- 
tague & Co. v. Armistead, 18 Ala. 500. In that case, an 
injunction was retained, notwithstanding the deuials of 
the answer showed that there was no right to an injune- 
tion as to a part of the judgment, because the answer did 
not afford the means of ascertaining how much of the 
judgment was improperly enjoined. 

This case differs from that in the fact, that the bill itself 
shows the absence of all right to a continuance of the 
injunction as to the price of the cotton beyond its estima- 
ted value of ten cents; and therefore we cannot in this 
case, as was done in that, retain the injunction for the 
entire amount. But we are left without any criterion by 
which to fix a value, if we go beyond ten cents per pound, 
and we think the injunction ought to be retained as to 
the entire price beyond. 

It is not an unbending rule, that an injunction shall be 
dissolved, even when the equity of the billis denied. The 
court may, notwithstanding such denial, retain it, when 








590 ALABAMA. 
England v. McLaughlin. 








it finds in the facts disclosed good reason for doing so. 
Rembert & Hale v. Brown, 17 Ala. 667. 

The decree of the court below is reversed, and the cause 
remanded for further proceedings in accordance with the 
foregoing opinion. The appellee must pay the costs of 
the appeal. 





ENGLAND vs. McLAUGHLIN. 


[SALE OF LAND, UNDER ORDER OF PROBATE COURT, FOR DIVISION. ] 


1. Purties to appeal—Where land is sold by afi executor, under an order of 
the probate court, for division among the divisees, (Code, §§ 1867-72,) and 
the confirmation of the sale is resisted by the purchaser, the devisees are 
parties to the decree of confirmation, and therefore necessary parties to an 
appeal from that decree by the purchaser, when the record shows that they 
joined with the executor in asking the confirmation of the sale, and the 
citation is directed to them jointly with the executor. 

2. Sufficiency of security for costs—An acknowledgment of liability as surety 
for the costs of the appeal, which misdescribes the names of the parties to 
the judgment or decree appealed from, is insufficient. 


APppEAL from the Probate Court of Perry. 


Tux proceeding in this case was instituted by Samuel 
G. McLaughlin, who, on the 15th March, 1858, as the ex- 
ecutor of the last will and testament of John McLaughlin, 
deceased, filed his petition in said probate court, asking 
an order to sell the real estate for the purpose of making 
equal division among the devisees. The court granted 
the order of sale as prayed, and ordered the executor to 
make a report of the sale within the time prescribed by 
law; the order reciting, “that the heirs and devisees are 
all over the age of twenty-one years, and appear in open 
court, by written agreement, and ask the court to grant 
said order.”” The land was sold by the executor, under 
this order, on the 10th April, 1858, and his report of the 
sale was returned to the court on the 10th August fol- 
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lowing. On the 6th September, 1858, Wm. G. England, 
the purchaser at the sale, filed his written objections to 
its confirmation, and asked that he might be made a party 
to the proceeding, in order that he might contest its valid- 
ity and regularity. His motion was resisted by the execu- 
tor and devisees, but was granted by the court, and he 

ras made a party; but his several objections to the valid- 
ity of the sale were overruled, and the sale was confirmed. 
From the decree confirming the sale, to which several 
exceptions were reserved by the said England, the present 
appeal is prosecuted. 

The title of the case, as prefixed to the judgment entry 
and bill of exceptions, is, “Samuel G. McLaughlin, ex- 
ecutor of John McLaughlin, deceased, vs. The heirs and 
devisees of said John McLaughlin, deceased, and William 
G. England, contestant’; while in the minute entry re- 
citing that England appeared and claimed an appeal, and 
in the acknowledgment of security for costs, it is entitled, 
‘Samuel G. McLaughlin, executor of John McLaughlin, 
deceased, vs. Wm. G. England.” In answer to a special 
certiorari, the probate judge attached to the transcript a 
certificate, stating “‘that this case, from the time Wm. G. 
England, the purchaser, gave notice of his intention to 
resist the confirmation of the sale, was entitled on the 
docket, ‘Samuel G. McLaughlin, as administrator of John 
McLaughlin, deceased, vs. Wm. G. England’; that though 
other parties were afterwards made, the title of the cause 
was not changed on the docket, but remained the same; 
that after the cause was decided, William G. England 
came, and took an appeal in said cause, on the 2d Octo- 
ber, 1858, and entered his appeal, in writing, on the 
docket, opposite the case as it was then stated, and at 
the same time gave William M. Brooks as surety for the 
costs of the appeal,—which security was approved by the 
court; that the title of the cause was changed on the 
trial, as shown by the decree and bill of exceptions set 
out in the transcript; but the case in which the appeal 
was taken, and the case in which the bill of exceptions 
was taken, are one and the same case; and there never 
was but the one case in this court between any of these 
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parties, in which William G. England was concerned as 
a party to the record.” 

On these facts, a motion is submitted to dismiss the 
appeal. 


Joun F. Vary, J. R. Jonny, and P. Locxert, for the 
motion, contended that the appeal should be dismissed, 
because it did not bring up the whole case, and because 
the security for costs was not sufficient; citing Williams 
v. The State, 26 Ala. 85; Dumas v. Hunter, 28 Ala. 688; 
Satterwhite v. The State, 28 Ala. 65; Hunter v. Dumas, 
30 Ala. 188. 


Brooks & Garrott, contra.—1. The writing copied into 
the transcript by the clerk, purporting to be an acknowl- 
edgment of liability as surety for the costs of the appeal, 
constitutes no part of the record, and cannot be looked 
to by this court for any purpose. When a supersedeas 
bond is given, the clerk is required to send up a certified 
copy of it; but, when only security for the costs of the 
appeal is given, he is simply required (and authorized) to 
certify the fact that such security was given, with the time 
when, and the name of the surety.—Code, §§ 8016, 3041; 
Riddle v. Hanna, 25 Ala. 485; Crump v. Wallace, 27 Ala. 
277; Williams v. McConico, 27 Ala. 572. 

2. If said written acknowledgment can be looked to 
at all, it must be construed as it would be in the primary 
court, where it might be compared with the entries and 
papers on file in the cause in which it was in fact taken, 
and its application to that particular case thus shown. 
Thus construed, the certificate attached to the second 
transcript amply identifies the case, and shows the suffi- 
ciency of the security for costs.—Satterwhite v. The State, 
28 Ala. 65; Carey v. McDougald, 25 Ala. 109; Rakes v. 
Pope, 7 Ala. 161. 

3. The devisees are not necessary parties. The execu- 
tor is the sole actor, or plaintiff; and the purchaser, who 
alone is injured by the decree, is the only defendant. 
Since the devisees consent to the sale, their interests are 
sufficiently represented and protected by the executor. 
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STONE, J.—In the case of Delaplaine v. Lawrence, 
(10 Paige, 602,) lands of a decedent had been sold by the 
administrator, under an order of sale granted by the sur- 
rogate for that purpose. Delaplaine was one of the pur- 
chasers. The administrator reported the sale for confirm- 
ation, and W. B. Lawrence, one of the heirs at law, 
opposing the confirmation of the sale as to certain of the 
lots, the surrogate set aside the sale as to those lots, and 
ordered a resale. Delaplaine appealed from the order 
setting aside his purchase; and there was a motion made 
to dismiss his appeal, on the ground that he, the purchaser, 
had not made himself a party to the proceedings. The 
real contest on the application to confirm, as the report 
of the case, we think, shows, was between the adminis- 
trator and the dissatisfied heir. The motion to dismiss 
was overruled; the court remarking, “It is evident that 
the legislature contemplated that there might be litiga- 
tion before the surrogate upon the question as to the 
propriety of a confirmation.” 

This case is an authority to show, not only that the 
purchaser is a party to the order of confirmation, but 
that the heirs may also become parties. If heirs may 
become parties to the record, we can conceive of no good 
reason why devisees, who are also heirs, may not. 

In the present record, Samuel G. McLaughlin, the ex- 
ecutor, reported the sale for confirmation. England, the 
purchaser, resisted the confirmation. ‘Thereupon, said 
Samuel G. McLaughlin, by his attorney, and said George 
McLaughlin and Charles McLaughlin, by their attorneys, 
asked the court to confirm said report.” This is the re- 
cital of the record. In confirmation of this, the notice 
of appeal issued by the judge of probate, and copied in 
the record, is addressed to Samuel G. McLaughlin, Charles 
McLaughlin, and George McLaughlin. If, when the case 
reached this court, Samuel G. McLaughlin had offered to 
confess errors, without the concurrence of Charles and George 
McLaughlin, he would not have been permitted to do so. 
So, on the other hand, if the probate court had refused 
to confirm the sale, and had set it aside, we apprehend 
no one would deny the right of George or Charles Me- 
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Laughlin to prosecute an appeal in the names of them- 
selvesand Samuel G. McLaughlin. We hold, that George 
and Charles McLaughlin were parties to the order of 
confirmation. 

[2.] The necessary sequence from what we have above 
declared is, that the order or judgment rendered in the 
probate court is materially different from that described 
in the security for costs, and the appeal must be dismissed. 
Williams v. The State, 26 Ala. 85; Satterwhite v. The 
State, 28 Ala. 65; Dumas v. Hunter, 30 Ala. 188; Flour- 
noy v. Mims, 17 Ala. 86. 

Appeal dismissed. 





FORRESTER vs. FORRESTER’S ADM’RS. 
[PETITION FOR DOWER.] 


1. Security for costs.—Section 2396 of the Code, which requires security for 
the costs to be given by non-resident plaintiffs, does not apply to a petition 
for dower filed in the probate court by a widow. 


APPEAL from the Probate Court of Tuskaloosa. 


In the matter of the application of Mrs. Sarah Forrester 
for an allotment of her dower in the real estate of her 
deceased husband, William Forrester. The petition was 
filed on the Ist October, 1859, and alleged, among other 
things, that the petitioner resided in Georgia. On motion 
of the administrators, who were made defendants to the 
petition, the court dismissed the proceeding, because the 
petitioner had not given security for the costs; to which 
ruling the petitioner reserved an exception, and which she 
now assigns as error. 


Wm. R. Smirtu, for the appellant. 
E. W. Peck, contra. 
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R. W. WALKER, J.—Title 1, part 3d of the Code, is, 
upon its face, devoted to “ proceedings in civil actions in 
courts of common law.’’—See page 403. Section 2396 
belongs to this title and part, and is not, in our opinion, 
applicable to a proceeding for the assignment of dower 
instituted in the probate court. The probate court, it is 
true, is a court of law, as contradistinguished from a court 
of chancery; but it certainly is not a court of common 
law. In some instances, where it was deemed advisable 
that particular provisions in title 1, part 8d, should be 
applicable to other courts besides those of common law, 
express provision to that effect is made. Thus, by section 
682, the provisions of chapter 10, title 1, part 3d, are, 
with some limitations, made applicable to proceedings in 
the probate court. So, also, by section 2819, the provisions 
of title 1, part 3d, for the regulation of suits in the cireuit 
court, and prescribing the time within which suits may 
be brought, are made to apply to suits in justices’ courts. 
So, by section 2928, the provisions of chapter 21, title 1, 
part 3d, apply to suits in chancery. By section 2887, 
distinct provision is made for security for costs in chancery 
suits. See, also, §§ 675-6, 679, 681, 2921, 1643, 3004, 
3014, which illustrate the view we have expressed above. 

We do not say that there may not be provisions in part 
3d, title 1, which, without being declared in express terms 
to be applicable to proceedings in the probate court, would 
yet be held to apply to such proceedings. But, if such 
be the fact, itis only in those cases where the language of 
the particular sections, considered by themselves, or in 
connection with the context of which they form a part, is 
such as to justify the idea that the law was framed with 
reference to proceedings in the probate court, as well as 
to those in courts of common law. The language of sec- 
tion 2396, whether considered by itself, or in connection 
with the other sections in the same article, precludes the 
idea that it was designed to be of force in proceedings in 
the probate court; and as no other provision of the Code 
declares that section to be applicable to such proceedings, 
or requires that security for costs shall be given by non- 
residents who institute a proceeding for the assignment of 
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dower in the probate court, we think that the court erred 
in dismissing the petition, and rendering judgment for 
costs against the attorneys. 

Decree reversed, and cause remanded. 





DWINE vs. BROWN. 


[action FOR UNLAWFUL DETAINER OF LAND. ] 


1. Who may maintain action——A purchaser from the defendant’s lessor during 
the term cannot maintain an action for unlawful detainer, on account of 
the defendant’s holding over after the expiration of the lease, even though 
the latter may be estopped from denying his title. 


AppEAL from the Circuit Court of Mobile. 
Tried before the Hon. Nat. Cook. 


Tuts action was brought by Lucinda Brown, against 
Edward Dwine, and was commenced on the 10th Novem- 
ber, 1852. The complaint was as follows: “The com- 
plaint of Lucinda Brown showeth, that on the 9th 
October, 1851, one Edward Dwine executed a written 
lease, by which he leased from Malinda Garner a certain 
house and lot in the city of Mobile, on the east side of 
Claiborne street, and between Monroe and Eslava streets, 
from the first day of November, 1851, to the first day of 
November, 1852, for the sum of $240; that on the 21st 
April, 1852, complainant purchased all the interest of 
said Malinda Garner in said leased premises; that the 
said lease expired on the Ist November instant, and that 
said Edward Dwine holds over and detains the said prem- 
ises, after having had written notice served on him, for 
more than forty-eight hours last past, that I demanded 
the possession of said premises. Complainant therefore 
prays process’’, &c. The case was removed by the defend- 
ant, by certiorari, to the circuit court, where a demurrer 
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to the complaint was overruled, and the plaintiff had a 
verdict and judgment. The overruling of the demurrer, 
and the several rulings of the circuit court on the trial, 
which require no particular notice, are here assigned as 
error. 


Gro. N. Stewart, forfappellant. 
E. 8. Darean, contra. 


A. J. WALKER, C. J.—The complaint discloses, that 
the plaintiff is a purchaser from the defendant’s lessor 
pending the lease, and that the cause of the proceeding 
is the defendant’s holding over after the termination of 
the lease made by the plaintiff’s vendor. A purchaser 
from a lessor cannot maintain the action of unlawful de- 
tainer, on account of a mere holding over after the termin- 
ation of the lease pending which the purchase was made. 
If such purchaser could maintain the action, the plain- 
tift’s title would necessarily become a subject of inquiry. 
The plaintiff, to maintain the action, would be required 
to show the acquisition of the title of the defendant’s 
lessor. This, of course, the defendant would be permit- 
ted to controvert; and thus a controversy as to title would 
arise. The general law found in Clay’s Digest, (p. 253, 
§ 20,) which was in force in 1852 when this suit was com- 
menced, prohibits such a controversy upon a trial in an 
action of unlawful detainer; and the same law governs 
the proceeding under the special act applicable to the 
city of Mobile.—Pamphlet Acts of ’47-’48, page 97; Rus- 
sell v. Desplous, 29 Ala. 808-312. It may be that the 
heir of the lessor, upon whom the law casts the ancestor’s 
right, would stand in a different position, and might 
maintain the action.—McKeen v. Nelms, 9 Ala. 507. But, 
however that may be, the extension of the right of action 
to those who succeed to the lessor’s title, otherwise than 
by inheritance, would lead to inquiries for which the ju- 
risdiction is altogether unfit, and which it has always 
been the policy of our law to exclude from it. Sheriffs’ 
sales, or sales under judicial decrees, or a succession of 
transfers under the lessor, might be the means through 
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which the plaintiff would claim to have acquired the les- 
sor’s title, and would, therefore, of necessity, come within 
the contestatio litis. 

The opinions in Dumas v. Hunter, (25 Ala. 711,) and 
Clark v. Stringfellow, (4 Ala. 353,) in their reasoning 
support ourargument. In those two cases, the defendant 
was not permitted to resist the action upon the ground, 
that he had acquired the title to the premises after his 
tenancy commenced, because it would lead to the exercise 
of jurisdiction over the question of title—See, also, Stin- 
son v. Gossett, 4 Ala. 170. : 

Furthermore, it is a principle now well established, 
both in reference to cases coming under the general law 
and under the special act applicable to the city of Mobile, 
that possession is a necessary element of the plaintiff’s 
case.—Russell v. Desplous, 29 Ala. 808-312, and cases 
cited. This principle would be utterly subverted by sus- 
taining the complaint in this case, for the plaintiff has 
never been in possession. 

It may be argued, that the defendant is estopped, upon 
the facts alleged, from denying the plaintiff’s title; and 
the authorities seem to support that proposition.—Tut- 
tle v. Reynolds, 1 Verm. 80; Blanton v. Whittaker, 
11 Humph. 313: 2 Smith’s L. Cases, 658. But the con- 
clusiveness of the plaintiff’s title, of itself, avails nothing 
in this action. The title is not the subject of inquiry. 
There are many cases, where a party is estopped from 
denying his adversary’s title, and yet there could be no 
ouster in this statutory proceeding. 

In-conclusion, we refer to the decision in Holland v. 
Reed, (11 Missouri, 605,) which seems to be precisely in 
point, and sustains our position by reasoning which we 
deem unanswerable.—See, also, Norton v. Saunders, 7 J. 
J. Mar. 12: Rabe v. Tyler, 10 Sm. & Mar. 440. 

The view which we have taken of the demurrer, ren- 
ders it unnecessary to pass upon the other questions in 
the case. 

Judgment reversed, and cause remanded. 
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BROOKS vs. DIAZ & CO. 


[BILL IN EQUITY TO RESTRAIN IMPROPER USE OF RENYVED PREMISES. | 


1. Dissolution of injunction on answer.—Where the answer contains a full and 
complete denial of the allegations on which rests the equity of the bill, 
the injunction should generally be dissolved. 

2. Jurisdiction of equity to restrain trespass.—In the absence of special circum- 
stances, a court of equity has no jurisdiction to restrain by injunction a 
trespass on land. 


Appeal from the Chancery Court at Montgomery. 
Heard before the Hon. Wane Knyszs. 


Tue bill in this case was filed by Louisa Brooks, Rans- 
ley Brooks, Nancy Brooks, Austin Brooks, Eunice Jones, 
Edmund K. Jones, Evaline Hall, Sylvester Pond, Julius 
R. Pond, Mary H. Pond, Laura Pond, Lewis Pond, and 
Charles Pond, (the seven last named being minors, who 
sued by their next friend, H. A. Seelye,) against J. A. 
Diaz and Thomas Williamson, partners in business under 
the name and style of Diaz & Co.; and sought to restrain 
the defendants from retailing spirituous liquors in a house 
which they had rented from the complainants. The bill 
alleged, that the complainants owned a large building 
in the city of Montgomery, which contained several ten- 
ements, and which they had for several years been rent- 
ing out to different tenants; that one of these tenements, 
known as the Rialto, was fitted up for the purpose of 
being used as a drinking saloon, and was rented by com- 
plainants, through their agent, Julius Norton, to one 
Eugene Bebee, for the year commencing on the Ist Octo- 
ber, 1859; that it was stipulated in the contract of lease 
with Bebee, that complainants would not allow any of 
their adjoining tenements, which they might rent out, to 
be used for the purpose of retailing spirituous liquors; 
that one of these tenements was rented by the complain- 
ants, through their said agent, to the defendants, for the 
year commencing on said 1st October, 1859; that it was 
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expressly stipulated in said contract of lease, that the 
defendants should not retail spirituous liquors in said 
tenement; that the defendants, in violation of this stip- 
ulation, had commenced to retail spirituous liquors in 
said tenement, and expressed their determination to con- 
tinue to do so; and that the complainants were thereby 
subjected to damages which could not be repaid by an 
action at law, and would be rendered responsible to Bebee 
for a violation of their contract with him. 

The defendants filed separate answers. Diaz denied 
that their lease contained any such stipulation as the bill 
alleged, and averred, that they had been renting the ten- 
ement for several years prior to 1858; that in the sum- 
mer of 1858 he informed complainants’ said agent of his 
intention to open a bar-room in said tenement, and, on 
receiving the sanction of said agent, fitted it up as a bar- 
room, and commenced to retail spirituous liquors about 
the 1st October; that complainants’ agent, in preparing 
the notes for the rent for the year commencing on the Ist 
October, 1858, insisted on greater rent for said tenement, 
on the ground that the tenant of the Rialto claimed a 
deduction of his rent on account of the opening of de- 
fendants’ bar-room; that the defendants accordingly gave 
their notes for the increased rent, and have since paid 
them in full; that in August and September, 1859, com- 
plainants’ said agent twice informed him that he must 
not retail spirituous liquors in said tenement during the 
next year, and presented a lease for his signature con- 
taining a stipulation to that effect; that he refused to 
sign the lease, and declared to said agent his determina- 
tion to continue the business of retailing; and he there- 


fore insisted, that there was no tenancy on the part of | 


himself and his co-defendant in respect of said premises. 
The answer of Williamson was substantially the same as 
that of Diaz, except that the conversations between Diaz 
and complainants’ agent were not stated as of his own per- 
sonal knowledge, but on information derived from his 
co-defendant. Each answer contained a demurrer to the 
bill, for want of equity, and because the complainants’ 
remedy was at law. 
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The chancellor dissolved the injunction on the coming 
in of the answers, and his decree is now assigned as error. 


Warts, Jupee & Jackson, for appellants. 
GoLDTHWAITE, Rick & SEMPLE, contra. 


STONE, J.—The case made by complainants rests for 
its equity on the charge, that Diaz & Co. were in posses- 
sion under a contract of lease from complainants, and 
that by the terms of that lease, the said Diaz & Co. bound 
themselves not to sell liquors by the glass within said ten- 
ement. Complainants allege, that if they suffer respond- 
ents to thus sell liquors by the glass, they, the complain- 
ants, will be subject to damages at the suit of another 
tenant and lessee, under their contract with him. The 
answers expressly and unqualifiedly deny that they made 
any agreement by which they bound themselves not to 
employ the said tenement for the purposes aforesaid. 
We feel bound to hold, that the answers contain a full 
and complete denial of the equity of the Dill. 

There are certain classes of cases, where the injunction 
will sometimes be retained, even against denials in the 
answer. Those cases, however, are exceptions to the rule, 
and not the rule itself. We have found no principle or 
adjudged case, which authorizes us to reinstate the in- 
junction in this case.—3 Dan. Ch. Pr. 1826, 1827, and 
notes; Williams v. Berry, 38. & P. 284; Long v. Brown, 
4 Ala. 622; Dunlap v. Clements, 7 Ala. 589; Moore v. 
Barclay, 23 Ala. 739; Rogers v. Bradford, 29 Ala. 274; 
Jones v. Cowles, 26 Ala. 612; Hillv. Averett, 27 Ala. 484. 

Giving credit, as we are forced to do on this motion, 
to the responsive denials in the answer, the record pre- 
sents the simple question of an application for an injune- 
tion to restrain a trespass on lands. Chancery has no 
jurisdiction of such a question, in the absence of special 
circumstances.—Attaquin v. Fish, 5 Mete. 140; Montg’y 
& W. P. R. R. v. Walton, 14 Ala. 207; Burnett v. Craig, 
30 Ala. 135. 

The decree of the chancellor, dissolving,the injunction, 
is affirmed. 
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WARD vs. NEAL. 
[ACTION FOR DAMAGES FOR OBSTRUCTION OF ANCIENT LIGHTS. ] 


1. Demurrer to complaint containing good and bad counts —A demurrer to an entire 
complaint, containing several counts, should be overruled entircly, if any 


one of the counts is good. 

2. Sufficiency of complaint for obstructing ancient windows.—An averment that the 
plaintiff was possessed of a dwelling-house, in which “there were, and 
still of right ought to be, four ancient windows, through which the light and 
air, during all the time aforesaid, ought to have entered, and still of right 
ought to enter into the said dwelling-house,” &c., does not confine the 
plaintiff to proof of a right founded solely on prescription, but is bread 
enough to admit proof of a right founded upon grant, covenant or agree- 
ment, or upon adverse enjoyment for the period prescribed as a bar to 
actions for the recovery of land. 

5. Easement founded on adverse enjoyment.—Authorities cited on the question, 
whether a right to have ancient windows unobstructed can, in this country, 
arise from mere uninterrupted enjoyment for the period :preseribed by the 
statute of limitations as a bar to actions for the recovery of land. 


ApprEAL from the Cireuit Court of Madison. 
Tried before the Hon. 8S. D. Hatz. 


Tue first count of the complaint in this case (Joseph 
Ward vs. George W. Neal) was in the following words: 

“The plaintiff claims of the defendant one thousand 
dollars damages, for that whereas, the said Joseph Ward, 
before and at the time of the committing of the grievances 
hereinafter mentioned, was, and from thence hitherto has 
been, and still is, lawfully possessed of a certain dwelling- 
house, with the appurtenances, situate and being in the 
town of Iuntsville in said county; in which said dwell- 
ing-house, during all the time aforesaid, there were, and 
still of right ought to be, divers (to-wit, four) ancient 
windows, through which the light and air, during all the 
time aforesaid, ought to have entered, and still of right 
ought to enter into said dwelling-house, for the conveni- 
ent use, occupation and enjoyment thereof: Yet the said 
George W. Neal, well knowing the premises, but contriv- 
ing and wronefally and nninstly intending to injnre plain. 


tiff, and to deprive him of the use, benefit and enjoyment 


? 
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of the said windows, and to annoy and incommode him 
in the use, possession and enjoyment of the said dwelling- 
house, with the appurtenances, heretofore, to-wit, on the 
— day of —, 1856, wrongfully and injuriously erected 
and raised, and caused and procured to be erected and 
raised, a certain fence near to the said windows, and 
wrongfully and injuriously kept and continued the said 
fence, so erected and raised, for a long space of time, to- 
wit, from the day and year aforesaid hitherto; by means 
of which premises, the said dwelling-house, with the ap- 
purtenances, during all the time aforesaid, was, and still 
is, greatly disturbed, and the light and air hindered and 
prevented from coming and entering, into and through 
the said windows, into the said dwelling-house, and the 
same hath thereby been rendered and is close, uncom for- 
table, and greatly impaired in value; and the plaintiff 
hath thereby been, and still is, greatly annoyed and in- 
commoded in the use, possession and enjoyment of his 
said dwelling-house and appurtenances; to plaintifi’s 
damage one thousand dollars.” 

The second count requires no particular notice. The 
defendant demurred to the complaint, “in short by con- 
sent,” on the following grounds: “1st, that said com- 
plaint does not show that defendant entered or com- 
mitted any trespass upon plaintiff’s premises; 2d, that it 
does not show any wrong done to the plaintifi’s premises; 
3d, that it does not show any cause of action in the 
plaintiff; and, 4th, that it shows no injury done to the 
plaintiffs property.” The circuit court sustained the 
demurrer, and its ruling is now assigned as error. 





ifumpureys & Tracy, for appellant.—1. That the com- 
plaint shows a good cause of action, and isin proper form, 
see 1 Chitty’s Pleadings, m. p. 867; 2 7b. 879-80, and 
cases cited in notes; 3 Term R. 159; 6 East, 215; 4 Esp. 
70. 

2. That adverse possession of an easement, for the 
period prescribed as a bar to real actions, gives a right, for 
the disturbance of which an action lies, is a princinle well 
settled in England.—Lewis v. Price, 2 Wim. Saunders, 
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175; Dougal v. Wilson, 2 ib. 175; Campbell v. Wilson, 
3 East, 294; Bealey v. Shaw, 6 East, 208; Daniel v. 
North, 11 East, 372; 1 Camp. 463; 4 Barn. & Ald. 578 ; 
2 Barn. & Cr. 686; 2 Brod. & Bing. 667; 4 Burr. 1962. 
In the United States, this rule has been frequently recog- 
nized and affirmed, though there has been some difference 
of opinion, in its application to air and lights, as to 
what was necessary to constitute an adverse enjoyment. 
3 Kent’s Com. 443; Augell on Adverse Possession, 92; 
19 Wendell, 309; 5 Rich. 312. That the English rule 
has been adopted in Alabama, see Ray v. Lynes, 10 Ala. 
66; Stein v. Burden, 24 Ala. 148. 

3. But the complaint in this case, the allegations of 
which areadmitted by the demurrer, does not necessarily 
raise the question of adverse enjoyment, since the ease- 
ment might be founded on grant or covenant. 

4, Whether a possession is adverse, is a question of fact, 
to be determined by the jury under the charge of the 
court.—2 Wm. Saunders, 175; 3 East, 294; 2 Brod. & 
Bing. 667; Angell, 44-5. 


Waker & Brickett, contra.—1. The averment that 
the windows were ancient, is equivalent to an assertion 
that the plaintiff’s right to preserve them unobstructed 
depended, not on grant, covenant or agreement, but on 
the length of time he had used and enjoyed them.—Pen- 
warden v. Ching, 22 Eng. Com. Law, 340. The question 
presented, therefore, is, whether an action lies for the 
erection of a fence, whereby light and air are obstructed, 
no trespass being alleged. That such action does not lie, 
unless the lights were ancient, or acquired by grant, was 
expressly decided in Mahan v. Brown, 13 Wendell, 261. 

2. The English doctrine, that the notorious and unin- 
terrupted use of windows, for the period of time pre- 
scribed by the statute of limitations as a bar to actions 
for the recovery of lands, raises the presumption of a 
grant, covenant or agreement, under which they were 
opened, and, unless the presumption is contradicted, is 
sufficient evidence upon which to base an action for their 
obstruction, does not prevail in this country.—Pierre v. 
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Fernald, 26 Maine, 436; Parker v. Foote, 19 Wendell, 
309; Myers v. Gemmel, 10 Barbour, 537; Napier v. Bul- 
winkle, 5 Rich. L. 311; Cherry v. Stein, 11 Md. 21; 
Ingraham v. Hutchinson, 2 Conn. 597. 








R. W. WALKER, J.—The only question which the 
assignments of error present for our consideration is as to 
the sufliciency of the complaint. The demurrer was to 
the entire complaint, and not to each count separately. 
If either count sets forth a good cause of action, the 
demurrer should have been overruled. 

[2.] The first count alleges,that the plaintiff was lawfully 
possessed of a certain dwelling-house, in which “there 
were, and still of right ought to be, four ancient windows, 
through which the light and air, during all the time atore- 
said, ought to have entered, and still of right oughi to enter 
into the said dwelling-house,” &c. Unless the introduction 
of the word ‘ancient,’ into the description of the windows, 
has the effect of confining the plaintift to proof ofa right 
founded solely upon the long, uninterrupted enjoyment of 
the lights, there*cannot be a doubt that the allegations of 
this count are broad enough to let in evidence of aright, 
founded either upon adverse enjoyment for the period pre- 
scribed as a bar to actions for land, or upon grant, cove- 
nant, or agreement. In all other respects except the use 
of the word ‘ancient,’ this count follows the most approved 
form of a declaration so framed as to authorize proof of 
any legal right in the plaintiff to the unobstructed enjoy- 
ment of the lights.—1 Chitty’s P]. 880-1; 2 Chitty’s PI. 
769-70 ; 2 Saunders’ R. 113 (0.;) Gerber v. Grabel, 16 II]. 
217, 224; 12 Mass. 159. 

It is insisted, however, that the designation of the 
windows as ‘ancient,’ is equivalent to an averment that 
the plaintiff's right to preserve them unobstructed de- 
pends, not upon grant, covenant, or agreement, nor even 
upon adverse enjoyment, but solely upon the uninterrupted 
enjoyment of them fora long time. If this were so, the 
declaration would seem to assert a title founded on pre- 
scription ; that is, on the use and enjoyment of them for a 
time whereof the memory of man runneth not to the 
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contrary. However improbable it may be that a right to 
this or any other easement should arise in this way in this 
country, we are not prepared to say, that a declaration 
alleging such a right, and its disturbance by the defend- 
ant, would not be considered good on demurrer.—See 
Gerber v. Grabel, 16 Ill. 221. The modern English doc- 
trine, authorizing the presumption of a right to lights 
after an undisturbed enjoyment of them for the period 
prescribed as a bar to actions for the recovery of land, 
must not be confounded with the common-law title iw 
prescription, Which depended on immemorial usage.— 
19 Wend. 812; 16 Ill. 217, 221. 

But we cannot assent to the argument which assigns 
such an effect to the use of the word ‘ancient.’ Cert tainly, 
the mere fact that the windows are styled ancient, cannot 
so far narrow the scope, or alter the ordinary legal mean- 
ing of the other allegations of the complaint,as to confine 
the plaintiff to proof of a right arising from long and 
uninterrupted user. The windows may be ancient, and 
yet the plaintiff may have a right to the unobstructed 
enjoyment of them by grant from the servient owner. 

[3.] Adopting this view of the complaint, it is obvious 
that the question raised by counsel, whether the right to 
this kind of easement can arise from the mere unobstruct- 
ed enjoyment of it forthe period prescribed by the statute 
of limitations as a bar to real actions, does not properly 
arise on this record; and we will not now decide it. On 
this subject, see Angell Adv. Enj. 46,92; 2 Saunders’ 
R. 175, &e.; Gale & W. on Easements, 191; 1 Esp. R. 
148 ; Raniol v. North, 11 East, 371; 3 Kent, 448; Parker. 
v. Foote, 19 Wend. 309, 314-15; Myers v. Gemmel, 
10 Barb. 537; Napier v. Bulwinkle, 5 Rich. Law, 311; 
Pierre v. Fernald, 26 Maine, 486; Cherry v. Stein, 
1i Maryland, 1; Ingraham v. Hutchinson, 2 Conn. 597; 
Gerber v. Grabel, 16 Ill. 217; Atkins v. Chilson, 7 Mete. 
305; Hoy v. Sterrett, 3 Watts, 331; Banks v. Am. Tr. 
Soc., i" Sandf. Ch. 464; Robinson v. Pettinger, 1 Green’s 
Ch. R. 61; Manier v. Myers, 4 B. Monroe, 520; Ray v. 
Lynes, 10 Ala. 63; Stein v. Burden, 24 Ala. 148. 
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It follows from what has been said, that the court erred 
in sustaining the demurrer to the complaint. We have 
not considered the sufficiency of the second count. 

Judgment reversed, and cause remanded. 





STRONG vs. CATLIN’S ADM’R. 


[ACTION FOR WORK AND LABOR DONE,] 


1. Assent of parties to contract—A letter, addressed by defendant to plainti 
and another, requesting them to publish an advertisement in their paper 
does not authorize the publication of the advertisement by piaintiff 
alone in his paper ; and such publication not being a compliance with the 
proposal contained in the letter, there is not that mutual assent which is 
necessary to constitute a contract. 

. Statute of limitations. Subsequent promise—A parol conditional promise, 
made since the Code went into effect, to pay a debt which was barred by 
the statute of limitations existing before that time, is sufficient to remove 
the statutory bar, on proof of the performance of the condition. 


to 


AppgEAL from the Cireuit Court of Dallas. 
Tried before the Hon. E. W. Pettus. 


Tus action was’ brought by John D. Catlin, against 
John M. Strong, “to recover $75, due by account on the 
10th January, 1852, for work and labor done and mate- 
rials furnished by plaintiff to defendant, at the defend- 
ant’s request’; and was commenced on the 24th March, 
1857. The defendant pleaded non assumpsit, want of 
consideration, failure of consideration, fraud in the per- 
formance of the work, and the statute of limitations of 
three years; and the plaintift replied to the last plea, 
Ist, that the account sued on was not an open account; 
and, 2d, a promise to pay within three years. 

“On the trial,” as the bill of exceptions shows, “the 
plaintiff proved, by one Glover, that at the fall term, 
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1853, of the said circuit court of Dallas, he, as the agent 
of plaintiff, presented to defendant for payment an account 
in favor of plaintiff, for three months’ publication in the 
‘Camden Republic, (a newspaper owned by plaintiff, and 
printed at Camden in Wilcox county,) in 1851, of an ad- 
vertisement of a school in Selma, called the ‘ Central 
Masonic Institute’; that when he presented said account, 
defendant said, that he was not the person to pay it; that 
witness replied, ‘Mr. Catlin has your letter, requesting 
the publication’; and that defendant answered, ‘If Mr. 
Catlin has such a letter, I will pay it.’ The witness did 
not remember the amount of the account. Plaintiff next 
introduced a file of newspapers, entitled the ‘ Camden .Re- 
publie’, for the year 1851, which purported to be published 
by John Catlin, and which contained said advertisement 
for over three months in each weekly number, commenc- 
ing a few days after the 25th September; and showed 
said file to the witness, who testified, that it resembled a 
paper published in Camden, ‘where witness lived in 1851; 
that he sometimes saw said paper, but was not a subscriber 
to it; that he had been acollector for plaintiff, for several 
years, and had collected many accounts for him, for ad- 
vertisements in said ‘ Camden Republic.’ Another witness 
testified, after examining said file, that he had been a 
regular subscriber to the ‘ Camden Republic’ for years past, 
and received a copy of said paper weekly; that he was 
satisfied said file was a true file of said paper for the year 
1851; that he would not say it was a true file, but that 
was his opinion. Plaintiff then offered to read said file 
of papers to the jury, to show the publication of said ad- 
vertisement; to which the defendant objected. The court 
overruled the objection, and the defendant excepted.” 

The plaintiff then produced a letter, dated at Selma, Sep- 
tember 25, 1851, signed by the defendant, and addressed 
to “ Messrs. Armstrong & Catlin, editors, Camden, Ala- 
bama,” in the following words: 

“Gentlemen: In compliance with my promise, I en- 
close you an advertisement, which I wish you to give a 
conspicuous place in your paper for three months; asking 











JANUARY TERM, 1860. 609 





Strong v. Catlin’s Adm’r. 





the favor of you to call the attention of the public to it 
by a short and appropriate editorial. 
Your obedient servant, 
Jno. M. Strona. 
P. S.—As ours is a charitable institution, I hope your 
charge will be as moderate as possible.” 


“The plaintiff proved, that said letter was in the hand- 
writiag of the defendant, who resided at Selma, and, at 
the date of said letter, was one of the trustees of said 
Central Masonic Institute, which was shown to be incorpo- 
rated; and then offered to read said letter to the jury. 
The defendant objected to the admission of said letter as 
evidence, and excepted to the overruling of his objection. 
Plaintiff also proved the value of his labor in publishing 
said advertisement.” 

“This being all the evidence, the court charged the 
jury, that if they believed from the evidence that the 
defendant. wrote the letter which had been read to them, 
and that plaintiff received said letter, with a copy of said 
advertisement, and performed the labor as requested in 
said letter, by publishing said advertisement in his paper 
as requested, then plaintiff was entitled to recover, unless 
the suit was barred by the statute of limitations.” 

The court further charged the jury, in effect, that the 
defendant’s promise to the witness Glover, when the lat- 
ter presented the account to him, was suflicient to prevent 
the bar of the statute of limitations, “if they further 
find that the plaintiff then had such a letter.” 

To each of these charges the defendant excepted, and he 
now assigns them as error, together with the rulings of 
the court on the evidence. 


Guo. W. Gaye, for appellant.—1. Asto the admissibil- 
ity of the letter to show a contract between {Strong and 
Catlin, and the charge of the court on that question, see 
May & Bell v. Miller, 27 Ala. 215. 

2. As to the statute of limitations: The letter is not 
such as Strong referred to in the conversation with Glover, 
Lecause it was addressed to Armstrong & Catlin, instead 
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of Catlin alone. Moreover, the proof shows neither an 
express promise, nora distinct admission of indebtedness. 
Evans v. Carey, 29 Ala. 99; Shepherd’s Digest, 693, 
§§ 42, 43, 46. 


3yrD & Moraan, contra.—1. There was no plea denying 
that the plaintiff was the party really interested in the 
suit, nor was there any evidence that Armstrong & Catlin 
were the owners or publishers of the newspaper in which 
the advertisement was printed. 

2. The correctness of the charge on the statute of lim- 
itations, under the evidence set out in the bill of excep- 
tions, is sustained by the case of Ross v. Ross, 20 Ale. 
105; and Angell on Limitations, § 236. 


A. J. WALKER, C. J.—The letter from defendant, 
of 25th September, 1851, was addressed to Caitlin & Arm- 
strong, and requested them to publish an advertisement 
in ‘heir paper for three months. This suit is brought for 
the publication by Calin alone in his paper of an “adver- 
tisement for three months. To every contract the mu- 
tual assent of both parties is indispensable. The only 
predicate for the inference of the defendant’s assent 
to the contract here, is his letter to Catlin & Armstrong; 
and the only predicate there could be for the infer- 
ence of the plaintiff’s assent, is the compliance on his 
part with the defendant’s request. The contract, to 
which the defendant assents by the proposal of his letter, 
differs trom that performed, in that the performance was 
by Catlin alone, and not by Catlin & Armstrong, and 
that the publication was in the paper of Catlin alone, 
and not in the paper of Catlin & Armstrong. Whether 
the variance thus stated may not be shown to be totally 
immaterial, and be so explained as to demonstrate that 
there was really no variation in the performance from the 
proposal which the law deems worthy of consideration, 
we do not decide. There is nothing in the facts stated in 
the bill of exceptions, or presented by the hypothesis of 
the charge, which affords such explanation; and we are 
not authorized to disregard the variation. We decide, 
therefore, upon the record before us, that the defendant 
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did not assent to the contract performed by the plaintiff, 
and that there was not that mutual assent which is nec- 
essary to support acontract. If one proposes to another 
a contract, it must be wholly accepted, or wholly rejected: 
it cannot be accepted with a difference of terms; and in 
general it makes no difference that the diversity is small. 
If the person addressed vary the terms of the proposition, 
there must be either an express or an implied assent to 
the modification.—1 Parsons on Contracts, 400, 401; 
2 Story on Con. 967, 968; Addison on Con. 1129, 1126; 
Dixon v. Fletcher, 3 M. & W. 146; Hill v. School Dis- 
trict, 17 Maine, 822; Allen v. Cooper, 22 Maine, 136; 
2 Parsons on Con. 147. 

From what is above adduced in the way of argument 
and authority, we conclude that the court erred in the 
first charge given. Whether there may not be some 
other ground, from which the defendant’s assent to the 
terms complied with by the plaintiff may be implied, will 
be a subject of inquiry on a future trial. It may be, that 
the defendant will be bound, if he knew that the plaintiff 
was publishing the advertisement in his paper, while the 
publication was in progress, and failed to dissent from it. 
But upon that point we decide nothing, as it is not before 
us.—See Addison on Con. 19-20; 1 Story on Con. § 379. 

[2.] The question of the statute of limitations in this 
case, the cause of action having originated in 1851, must 
be governed by the law as it existed before the adoption 
of the Code.—Pamphlet Acts of ’53-54, page T1. Under 
that law, a parol conditional promise to pay is sufficient 
to revive the debt, if the condition has been complied 
with.—Evans v. Carey, 29 Ala. 99; Angell on Limitations, 
§ 235. 

We content ourselves with saying, that if the defend- 
ant did, in 1853, make a promise to pay upon a condition, 
and that condition was complied with, the debt would be 
taken out of the statute of limitations as to the original 
cause of actior. Upon the effect of the evidence in this 
case, it is not necessary that we should pass. 

The judgment of the court below is reversed, and the 
case remanded. 
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PEARSON vs. SEAY. 


_— 


[BILL IN EQUITY FOR RESCISSION OF CONTRACT.] 


1. When purchaser may rescind in equity—A purchaser of land under a condi- 
tional sale, by which a right to re-purchase is reserved to the vendor, may 
obtain a rescission of the contract in equity, on account of the vendor’s 
want of title, where the vendor is insolvent, and the possession of the land 
has never been delivered to the purchaser. 

2. Difference between mortgage and conditional sale—A conveyance, in the usual 
form of a deed of bargain and sale, reciting as its consideration the present 
payment of $600 by the grantee to the grantor, and containing covenants 
of warranty, with a stipulation in these words : “ Now it is agreed between 
the parties, and is hereby made a part of the above obligation, that if the 
said M. [grantor] pay, or cause to be paid unto the said P. [grantee], on 
or before the first day of January next, the sum of $600, which amount 
the said P. this day paid to him in consideration of the above purchase, 
then this obligation to be void, else to remain in full force and effect ”’,— 
held a conditional sale, end not a mortgage, on proof that it was executed 
at the instance of the grantor, for his benefit and accommodation, for the 
purpose of raising money ; and that the grantee, in consideration of said 
conveyance, executed to the grantor several promissory notes, amounting 
in the aggregate to the sum recited as the consideration of the deed. 


Appeal from the Chancery Court of Barbour. 
Heard before the Hon. Wane Keyes. 


Tue bill in this case was filed by Benjamin F. Pearson, 
against John W. Seay, Francis M. Mosely, and Mary Ann 
Mosely, his wife, and alleged the following facts: 1. “On 
or about the 14th March, 1856, Francis M. Mosely came 
to complainant, and desired that he should assign, as his 
surety, certain promissory notes, to be then and there 
given, for borrowed money; which request was speedily 
and positively rejected.” 2. ‘Said Mosely then proposed, 
for the purpose of raising said money, to sell and convey 
to complainant certain lands, of which he claimed to 
be possessed, and, in pursuance thereof, did sell and con- 
vey (he accepting and consummating said contract for 
the benefit and accommodation of said Mosely) the fol- 
lowing lands”’, (describing them,) ‘as will more fully 
appear by his conditional deed, a copy of which is here- 
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unto attached, and prayed to be taken as a part of this 
pill.’ 3. “In consideration of said conveyance, com- 
plainant promised and agreed to pay said Mosely the 
sum of $600, and then and there executed his certain 
promissory notes, as follows—thirteen notes, for the sum 
of $45 each, and one note for $15, all bearing date the 
14th March, 1856, and payable the 1st January, 1857, to 
said F. M. Mosely or bearer, and delivered the same to 
respondent.” 4. “ At the time of the execution and de- 
livery of said notes and the acceptance of said convey- 
ance, said F. M. Mosely talsely and fraudulently repre- 
sented to complainant, that he was seized in fee of said 
lands, and had a perfect right and title to the same, and 
that his said wife would readily assign her dower in and 
to said lands; whereas complainant is informed and be- 
lieves, and so states, that said F. M. Moseley has not, 
and never had, the right and title to said land, but that 
the condition or state of the right and title is as follows: 
One N. B. Cole, for and at the instance and request of 
the wife of said F. M. Mosely, then Mary Ann Irwin, 
widow of James Irwin, deceased, entered said land in 
his own name, and the patent was issued to him. Sub- 
sequently, but before the marriage of said Mary Ann 
Mosely, said N. B. Cole conveyed his right and title to 
her, and delivered to her therewith the patent to said land. 
The money paid by said Cole for the entry of said land, 
or for his subsequent conveyance of the same to said 
Mary Ann, was furnished by her, and was obtained by 
the sale of personal property belonging to the estate of 
said James Irwin, deceased. There were, and now are, 
two living children of said James Irwin, deceased, who 
now set up and claim an interest in said lands, as belong- 
ing to the estate of their said father.” 5. “Said F. M. 
Mosely has transferred said notes to one John W. Seay, 
who has commenced his action against complainant, to 
the fall term of the circuit court of Barbour county, to 
enforce the collection of said notes, and, unless restrained 
from further proceedings therein by the intervention of 
this honorable court, complainant will suffer seriously 
from being made to pay the same.” 6. “Said F. M. 
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Mosely is utterly insolvent, and has never given posses- 
sion of said land, though requested so to do, denying his 
right to control the same; and his said wife refuses to 
assign her interest. Ever since the discovery of said 
fraudulent representations, after the transfer of said notes, 
complainant has been, and now is, willing and anxious 
to rescind said contract; and he must suffer serious and 
permanent injury, unless the same be rescinded, and said 
notes given for the purchase-money be ordered to be 
given up, and the collection of the same be perpetually 
enjoined.” 

The bill prayed an injunction of the action on the 
notes, a. rescission of the contract, the cancellation of the 
notes, and general relief. 

The deed from Mosely to Pearson, as shown by the 
exhibit to the bill, recited as its consideration the present 
payment of $600 by Pearson to Mosely, contained the 
usual covenants of warranty, and a stipulation was in- 
serted in the following words: “ Nowit is agreed between 
the parties, and'is hereby made a part of the above obli- 
gation, that if the said Mosely pay, or cause to be paid, 
unto the said Pearson, on or before the first day of Janu- 
ary, 1857, the sum of $600, which amount the said Pear- 
son this day paid him in consideration of the above 
purchase, then this obligation to be void; else, to remain 
in full foree and effect.” 

After filing answers, the defendants submitted a motion 
to dismiss the bill for want of equity. The chancellor 
sustained the motion, and dismissed the bill; and his de- 
cree is now assigned as error. ° 


Puen & Buttocr, for appellant.—1. The conveyance 
by Mosely to Pearson, as shown by the deed itself and 
the averments of the bill, is a conditivnal sale, and not a 
mortgage. It has none of the elements of a mortgage: 
the relation of debtor and creditor did not previously 
exist between the parties, and there is no alleged dispar- 
ity between the value of the property and the price agreed 
to ho maid for it.—Hiland v. Radford, 7 Ala: 724; Sew- 
all v. Henry, 9 Ala. 24. 
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2. If the deed is a conditional sale, the equity of the 
bill is fully sustained by the following cases: Starke v. 
Hill, 6 Ala. 785; Cullum v. Branch Bank, 4 Ala. 21; 
Thrasher & Mitchell v. Pinckard’s Heirs, 23 Ala. 616; 
McLemore vy. Mabson, 20 Ala. 137. 


J. Burorp, conitra.—The transaction between Pearson 
and Mosely originated in the application of the latter for 
aid in obtaining a loan of money—in other words, for 
the loan of Pearson’s credit; and although Pearson de- 
clined to become surety, co nominé, yet, in effect, he did 
lend his credit, by giving his notes to Mosely, to be sold 
or disposed of by him for the purpose of raising money, 
and taking a defeasible deed, or mortgage, to secure the 
repayment of the amount of the notes. No matter what 
the form of the contract may be, if it is, in substance and 
effect, but a security for the repayment of money, (and 
a fortiort if a mere indemnity,) it is a mortgage, and not 
a conditional sale-—Crews v. Threadgill, at the last term; 
Locke v. Palmer, 26 Ala. 812; 29 Ala. 254; 16 Ala. 501; 

3 Ala. 240; 9 Ala. 24; 2 Porter, 214, 48 


STONE, J.—lf the transaction which is brought to 
our notice in this record, was a sale by Mosely to Pear- 
son, with aright reserved in the former to repurchase, 
there can be no question that the bill, on its face, contains 
equity.—See the authorities collected and classified in 
the case of Kelly’s Heirs v. Allen, at the last term. 

The chancellor dismissed the bill for want of equity; 
and hence we are required to pronounce only on the case 
as made by the bill itself. 

[2.] If the deed from Mosely to Pearson be a mort- 
gage, it is not a mortgage to secure the payment of the 
notes given by the latter to the former. It does not ap- 
pear, cither from the deed, or the face of the bill, that 
Mosely was under any promise or obligation to pay or 
protect the notes which were given by Pearson. It would 
be a strange proceeding, if Mosely should execute a mort- 
gage to Pearson, to secure the payment of notes made by 
Pearson to him, Mosely. 
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If, then, the deed be a mortgage, it is a mortgage to 
secure the payment of six hundred dollars, which Mosely 
promised to pay to Pearson. It does not appear that 
there is any written evidence of such promise, other than 
what may be gathered from the terms of the deed. The 
fact that Pearson gave to Mosely notes, as evidence of 
his promise to pay six hundred dollars to him, is evidence 
that the parties knew the importance of a more enduring 
memorandum of their contracts, than human memory 
affords. Their failure to provide such evidence, is a cir- 
cumstance tending to show that Mosely made no such 
promise. 

Again: If we hold this deed to be a mortgage, the 
present transaction becomes a very anomalous one. Both 
Mosely and Pearson enter into a contemporaneous prom- 
ise, each to pay the other six hundred dollars. The 
promise of each is the consideration on which the prom- 
ise of the other rests. If this be s0, and if Mr. Pearson 
has not estopped himself from defending against his notes 
in the hands of a transferree, then, whenever any attempt 
is made to coerce payment from him, he can plead Mose- 
ly’s promise to him as a set-off, and defeat the recovery. 
Still, this argument assumes that Pearson required and 
took a mortgage to secure the payment of Mosely’s 
debt to him. This view, it seems to us, furnishes another 
argument against the assumption that the present deed 
was intended only as a mortgage. 

We have duly examined our decisions on this question, 
and the tests they lay down for determining when a deed 
is to be regarded as a sale, and when security for money. 
See the following authorities: Hiland v. Radford, 7 Ala. 
724; Sewail v. Henry, 9 Ala. 24; Turnipseed v. Cun- 
ningham, 16 Ala. 501; Locke v. Palmer, 26 Ala. 312; 
West v. Hendrix, 28 Ala.j 226; Parish v. Gates, 29 Ala. 
254; Crews v. Threadgill, at the last term. 

Although this transaction had its inception in a propo- 
sition to borrow money, yet there was in fact no loan of 
money. We cannot, on the face of the deed, or in the 
bill, find the evidence that Mr. Mosely owed Mr. Pearson 
a debt, as was held in the cases of Locke v. Palmer, Par- 
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ish v. Gates, and Crews v. Threadgill, supra. There be- 
ing no debt, there is no mortgage. 

Taking the face of the deed and the averments of the 
bill for our guide, we think the transaction was a sale by 
Mosely, with the privilege of repurchasing.—See West 
v. Hendrix, supra. 

We confine what we have said to the case made by the 
complainant’s bill. 

The decree of the chancellor is reversed, and the cause 
remanded. 








GANDY vs. HUMPHRIES. 


[SLANDER FOR WORDS SPOKEN CHARGING LARCENY. ] 


1. Admissibility of declarations as part of res geste.—On a settlement between G. 
and H., relative to the sale of two slaves which the former had undertaken 
to sell for the latter, “the papers of the parties lying on the table, G., 
remarking that he must go to the town of L. that evening, hastily gathered 
up his papers, put them in his pocket, without assorting or examining 
them, and immediately went out, got on his horse, and started off. As G. 
gathered up his papers and started off, H. also began to gather up his 
papers, and, not finding the bond about which they had the settlement, 
remarked, ‘ G. has taken that paper, and he ought notto have done it,’ and went 
to the door to call him back ; but G. having gone some distance, though 
not out of sight, at the suggestion of witness that he could get the paper 
some other time, H. did not call him back.’’ Jedd, that the remark of H. 
was admissible as a part of the res geste. 

2. Impeaching party’s own witness.—The refusal of the court to permit a party 
to impeach his own witness, when recalled and examined by his adversary, 
is not revisable on error or appeal. 

3. Relevancy and admissibility of evidence in rebuttal—Where the slanderous 
words, which are charged to have been intended as an imputation of larceny, 
are shown to have been spoken in reference to the act of the plaintiff in 
taking a bond from the defendant’s possession ; and the defendant has, 
under the general issue, proved the circumstances under which the bond 
was taken from him, the plaintiff may, in rebuttal, show that he acted 
under the advice of counsel. 

4. Daneges.—-In slander for words spoken imputiag larceny, the fact that the 
plaintiff is a minister of the gospel, cua be considered by the jury in 
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estimating the damages, when there is no averment of that fact in the 
complaint, and no claim of special damages sustained by plaintiff in that 
character. 


APPEAL from the Circuit Court of Chambers. 
Tried before the Hon. Jonn Gitt SuorTe|r. 


Tuls action was brought by John R. Humphries, against 
Alfred Gandy, to recover damages for the false and ma- 
licious speaking by defendant, of and concerning plaintiff, 
on the Ist May, 1856, of the following words: “That 
he (plaintiff) had stolen a paper from him (defendant) 
worth $2,100 ;” “that Humphries (plaintiff) had stolen 
from him (defendant) a paper worth $2,100, which was 
his (defendant’s) property ;” “that he (plaintiff) took a 
paper from him (defendant), belonging to him (defendant), 
worth $2,100, without his (defendant’s) leave, and that 
his mother always told him, when he took sugar without 
leave, that it was stealing ;” “he (plaintiff) has stolen 
from me (defendant) $2,100 ;” which words were alleged 
to have been intended to impute to plaintiff the crime of 
larceny. The only plea was, not guilty. | 

On the trial, as the bill of exceptions shows, after the 
plaintiff had proved, by two witnesses, the speaking of 
the words substantially as charged during the latter part 
of April, 1856, the defendant intoduced one M. C. Gold- 
smith as a witness, who testitied as follows: “On the 
24th April, 1856, plaintiff rode up to witness’ house, as 
witness was about leaving home, and asked where he was 
going. Witness replied, that he was going to defendant’s. 
Plaintiff said, that he would go with him ; that he want- 
ed to get that paper from Mr. Gandy, (alluding to a con- 
tract for the sale of two negroes, hereinafter set out.) 
Plaintiff and witness went to defendant’s house together. 
After having been there a short time, plaintiff told de- 
fendant, that he wanted to look at that bond, which he 
and his brother (Oxford Gandy) had given plaintiff, con- 
cerning the negroes Wat and Aleck; that there was’ [ 
something about it which he did not understand. De- | 
fendant then went into another room, brought out a | 
bundle of papers, took out the bond from among them, 
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and handed it to plaintiff, who opened and commenced to 
read it. When plaintiff had read it nearly through, he 
came to a word which he could not make out, or under- 
stand, and asked defendant to explain it; which the de- 
fendant did. They then commenced talking about lands 
in Butler county, where defendant had been ; and plaintiff 
asked defendant, if he did not have a map of Butler 
county lands; to which.defendant replied, that he had. . 
Plaintiff then said, that he would like to examine it, as 
he had a notion of moving to Butlercounty. Defendant 
started into another room, and when he had gone five or 
six steps, with his back to plaintiff, plaintiff folded up the 
paper, and put it in his vest pocket, and smiled and 
winked at witness. Defendant returned with the map, 
which they examined a few minutes, and plaintiff and 
witness then left. After they had gone about sixty yards 
from the house, plaintiff observed to witness, that he had 
gone to get the bond, and he had got it. Witness replied, 
that he thought plaintiff had done wrong; that he ought 
to have told Gandy about it. Plaintiff replied, that he 
was a preacher, and Gandy was a violent man, and he did 
not wish to have any difticulty with him in his own house ; 
and requested witness to inform Gandy that evening of 
his having taken the bond, and to tell him, that he had 
got it to protect his own rights, and not to injure Gandy ; 
that when he (Gandy) would satisfy him about the sale 
of the negroes and the expenses, he would give up the 
paper; and that Gandy could have access to the paper in 
his possession. Plaintiff also said, in the same conversa- 
tion, that he had laid the facts in regard to said paper 
before counsel, and had been advised that he was entitled 
to the possession of it, and that he might lawfully possess 
himself of it in whatever way he could, without commit- 
ting a trespass or breach of the peace.” 

“On cross-examination of this witness, it was shown 
that, on the 20th December, 1855, plaintiff and defendant 
had a settlement in the house of said witness, and in his 
presence, about the proceeds of the sale of said slaves. 
In this settlement, defendant reported that the negroes 
had been sold, one at $900, and the other at $1,200 ; and, 
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after deducting expenses, commissions, &c., paid over the 
balance to plaintiff, and took his receipt for $2,100 ; which 
receipt was prepared by Gandy, and purported to be in 
full. Plaintiff objected to signing it, and expressed him- 
self dissatisfied with the return of sales and account of 
expenses ; and thereupon witness was specially called on 
by the parties, to remember that, if anything was wrong, 
it should be thereafter corrected. This settlement took 
place in the afternoon. Gandy, remarking that he had 
to go to Loachapoka that evening, (the papers of the 
parties lying on the table,) hastily gathered up his papers, 
put them in his pocket, without assorting or examining 
them, and immediately went out, got on his horse, and 
started off. As Gandy gathered up his papers and started 
oft, Humphries also began to gather up his papers, and, 
not finding the bond about which they had the settlement, 
remarked, ‘Gandy has taken that paper, and he ought 
not to have done it,’ and. went to the door to call him 
back; but Gandy having gone some distance, though 
not out of sight, at the suggestion of witness that he 
could get the paper some other time, he did not cal] him 
back. Defendant objected to the above declaration of 
plaintiff, which was made after defendant had left; but 
the court overruled the objection,and defendant excepted.” 

“The defendant then read in evidence the bond and 
receipt alluded to by said witness, together with an obli- 
gation from plaintift to said defendant and his brother 
Oxtord ; which papers are in the words and figures follow- 
ing.” (The bond alluded to is a written instrument, not 
under seal, dated the 21st February, 1855, by which de- 
fendant and his brother Oxford acknowledged that they 
had received two negroes from plaintiff, for sale, and 
promised to account to him for the proceeds of sale. The 
obligation (as it is called) of plaintiff is a writing, not under 
seal, dated the 21st February, 1855, by which plaintiff 
agreed to pay said Alfred and Oxford Gandy fifty dollars, 
besides expenses, for selling said negroes. The receipt 
given by plaintiff is sufficiently described by the witness.) 
‘“‘ After defendant had closed his testimony, plaintiff in- 
troduced oue George C. Goldsmith as a witness, who 
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testified as follows: In June or July, 1856, witness met 
defendant, on Sunday, at the house of M. C. Goldsmith. 
Defendant asked him, ‘ Has you brother Humphries got 
back yet from North Carolina?’ Witness replied, that he 
had not. Defendant then said, ‘ He never will come back; 
but do you write to him, and tell him, that if he will come 
back, and behave himself, I will not prosecute him for 
stealing. I could put him in the penitentiary; but, on 
account of his wife and children, I will not do it, if he 
will behave himself.’ Witness then said, ‘ You ought not 
to talk so about him—he is a preacher of the gospel/ 
Gandy thereupon replied, ‘He did steal that paper—I 
call it stealing ;’ and further said, that he would break 
him from preaching—that he had consulted with the best 
of counsel, and they had informed him it was stealing. 
Plaintiff, by permission of the court, then called back to 
the stand the witness M. C. Goldsmith, who, when leaving 
the stand before, had been notified that plaintiff would 
desire to re-examine him further in rebuttal; and proceeded 
to examine him further in rebuttal. Defendant then 
offered to ask said witness, for the purpose of contradict- 
ing him, if he had not made certain statements,—fixing 
the time, place and person; which statements were per- 
tinent and material, but related to the testimony of the 
witness when examined in chief by defendant. The 
plaintiff objected to this, aud the court sustained the 
objection; to which the defendant excepted. 

“ Plaintiff then introduced two of his counsel as wit- 
nesses, who testified, that plaintiff, a short time before he 
obtained the paper from defendant in the manner stated 
by the witness Goldsmith, had consulted with them about 
the matter, and stated the facts to them; and that they 
advised him, that he was entitled to the possession of the 
paper, and had a right to repossess himself of it in any 
way he could, without committing a trespass. The de- 
fendant objected to the admissibility of this evidence; 
the court overruled the objection, and admitted the evi- 
dence; and the defendant excepted. 

“There was no evidenee of any special damage, except 
what the above proof may tend to establish. 
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“The court charged the jury, (among other things,) 
that if they found for the plaintiff, they might, in estima- 
ting the damages, look to the position of the parties, their 
previous business relations, the question as to which one 
was entitled to the possession of the paper, the intent 
with which the plaintiff obtained the possession of it, the 
means by which he obtained it, the conduct of the de- 
fendant after he was advised of the facts, the time, place 
and circumstances, when, where and under which he 
uttered the words, together with the status of the plaintiff, 
and to the fact that he was a minister of the gospel, if 
such he was. ‘To the last portion of said charge, instruct- 
ing the jury that they might look to the fact that the 
plaintiff was a minister of the gospel, the defendant ex- 
cepted.”’ 

The rulings of the court on the evidence, and the 
charge to the jury, are now assigned as error. 





L. E. Parsons, for appellant.—1. The court erred, in 
permitting the plaintiff to prove his own declarations to 
the witness Goldsmith, which were made after the defend- 
ant had left the house, and was riding away.—Martin v. 
Hardesty, 27 Ala. 458; Allen v. Prater, 80 Ala. 458; 
Brice & Co. v. Lide, 30 Ala. 649; Dickerson v. Hodges, 
1 Porter, 99. 

2. By recalling the witness Goldsmith, and examining 
him to make out his case, the plaintiff made him his own 
witness; consequently, the defendant had ‘aright to im- 
peach the testimony of said witness. 

3. If plaintiff had been indicted for the larceny, or had 
sued defendant for a malicious prosecution, the opinion 
and advice of counsel, under which he acted, would have 
been competent evidence. But in this action, the only 
plea being not guilty, the plaintiff’s intention’ in taking 

the paper was not in issue: the only question was, whether 
the defendant had charged him with it as stated in the 
declaration. Moreover, if the proof was admissible, the 
witness should have been required to state the facts com- 
municated by him to his counsel, in order that it might 
be seen whether he stated them truly, and whether the 
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advice of his counsel was correct.—Hewlett v. Cruchley, 
5 Taunton, 276; Blunt v. Little, 3 Mason, 102; Turner 
v. Walker, 3 Gill & J. 377. 

4. It may be admitted, that in estimating the damages 
in this action, the jury can “look at all the facts and 
circumstances, together with the staius of the plaintiff” 
But the charge of the court here instructed them, not 
only that they might look at all these things, but that 
they might also consider the further fact ‘that he was a 
minister of the gospel; thus declaring, in effect, that 
one who is a minister may, when slandered, recover 
damages on that account to which he would not other- 
wise be entitled; and that too, without averring the fact, 
or proving any special damage to him in that respect. 
The plaintiff’s rank and condition in life, and his business 
or profession, constitute separate and distinct grounds of 
action.— Wadsworth v. Bently, 22 Eng. L. & Eq. 176; 
Buck v. Hersey, 81 Maine, 558; Ware v. Clowny, 24 Ala. 
706 ; 2 Starkie on Slander, 1;5 Johns. 220. 


Wm. P. & Tuos. G. CurLton, contra.—1. The plaintiff's 
declarations, to the admission of which the defendant ob- 
jected, constituted a part of the res geste.—1 Green|. Ev. 
§ 108; 5 Maryland; 450; 10 Geo. 615; 7 Watts, 39. 

2. Goldsmith was the defendant’s own witness, and 
could not be discredited by him.—Bradford vy. Bush, 
10 Ala. 886 ; Winston v. Mosely, 2 Stewart, 137 ; 7 Watts, 
39; 8 Watts, 447; 5 Wendell, 305; 12 Wendell, 105; 
21 Wendell, 190; 4 Pick. 179. 

3. The opinion and advice of counsel, under which the 
plaintiff acted in getting possession of the paper, was 
competent evidence for him.—Hill v. Ward, 18 Ala. 312 ; 
Chandler v. McPherson, 11 Ala. 919; Blunt v. Little, 
3 Mason, 102. Besides, the act of taking the paper, in re- 
buttal of which this evidence was offered and admitted, 
was not competent testimony, because it was not shown 
to be the immediate and proximate cause of the speaking 
of the slanderous words.—2 Starkie on Slander, 95; 
7 Wendell, 560; 13 Pick. 503; Moore v. Clay, 24 Ala. 
236; Rochester v. Anderson, 1 Bibb, 428; Avery v. Ray, 
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1 Mass. Rep. 12; 6 Munford, 465; 19 Johnson, 319. 

4. The charge of the court was correct. That the 
plaintiff, in an action of slander, has a right to show his 
degree and condition in life, see Larned v. Buffington, 
3 Mass. 550; Shute v. Barrett, 7 Pick. 86; 2 Greenl. Ev. 
§§ 89, 269. 








R. W. WALKER, J.—It is extremely difficult, if not 
impossible, to settle by exact definition what declarations 
are to be considered as forming parts of the res geste. It 
has been said, in general terms, that the idea of the res 
geste presupposes a main fact, and includes only such cir- 
cumstances, facts and declarations as grow out of.the 
principal transaction, are contemporaneous with it, and 
serve to illustrate its character.—Lund v. Tyngsborough, 
9 Cushing, 36; Carter v. Buchanan, 3 Kelly, 517; 1 Greenl. 
Ev. § 108. The imperfection of this definition has, how- 
ever, been’frequently admitted ; and, as is the case with 
most legal generalites, many difficulties have been found 
in its application to the various cases which have arisen 
in practice. When it is said that declarations, to be ad- 
missible as parts of the res geste, must be contemporaneous 
with the principal transaction, it is not meant that they — 
shall be exactly coincident in point of time with the main 
fact. If they appear to spring out of the transaction—if 
they serve to elucidate it, and are made so shortly after 
the happening of the main fact, as to stand in the relation 
of unpremeditated result to it, the idea of deliberate 
design in making them being fairly precluded by the sur- 
rounding circumstances, then they may be regarded as 
contemporaneous.—Mitchem v. State, 11 Geo. 625 ; Com- 
monwealth v. McBride, 3 Cushing, 181; Handy v. John- 
son, 5 Maryland, 450; Hart v. Powell, 18 Geo. 639; Lund 
v. Tyngsborough, 9 Cushing, 86; Carter v. Buchanan, 
8 Kelly, 517; Rawson v. Haigh, 2 Bing. 99; Traun v. 
Keiffer, 31 Ala. 137; 1 Greenl. Ev. § 108, and notes. The 
declaration of the plaintiff, the admission of which was 
one ot the matters excepted to on the trial, answers all of 
these conditions, and we think there was no error in per- 
mitting it to go to the jury. 
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2. The general rule is, that a witness is to be considered 
throughout the trial as the witness of the party who first 
caused him to be summoned, sworn and examined. 
While we will not say that there may not be cases, in 
which the court might, in its discretion, permit a party to 
impeach one of his own witnesses, after the opposite 
party had recalled and examined him as a witness to make 
out his case; we think it clear, that the refusal of the 
court to allow this to be done, is not a matter which can 
be the subject of revision here.—1 Greenl. Ev. § 447; 
Burke v. Miller, 7 Cushing, 547; 2 Phill. Ev. (C. & H’s 
notes,) ed. 1848, p. 781. 

3. The bill of exceptions does not inform us of the 
purpose for which the defendant offered the evidence 
showing the manner in which the plaintiff took the bond 
out of the defendant’s possession. The only plea put in 
by the defendant appears to have been “not guilty.” But 
under the Code, (§ 2226,) in actions of slander, the truth 
of the words spoken may be given in evidence under the 
general issue, in mitigation of damages. If the evidence 
referred to was offered as tending to establish the truth 
of the words spoken, it is obvious that the court did not 
err in permitting the plaintiff to prove that, in taking the 
bond, he acted under the advice of counsel. And if the 
action of the court below on this point could not be sus- 
tained on any other hypothesis, we would be bound to 
presume that the evidence of Goldsmith was introduced 
to prove the truth of the charge made against the plaintiff. 

If, however, as is more probable, the taking of the 
paper was introduced to show the immediate provocation, 
under the excitement of which the words were spoken, 
we still think there was no error in permitting the plain- 
tiff to prove the advice of counsel under which he acted. 
Such testimony tended to explain the true character of 
the act which the defendant relied on as the provocation 
which led to the speaking of the slanderous words. ‘The 
more wanton the provocation, the greater the mitigation 
which the slander would receive from it. How far the . 
provocation was wanton, was, then, a material considera- 
tion in the assessment of the damages. The testimony 
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of Goldsmith, standing alone, was well calculated to place 
the plaintiff before the jury in the attitude of a willtul 
wrong-doer. The evidence showing the advice which 
the plaintiff’s counsel had given him, tended to relieve 
him from this position, and, by explaining the motives 
under which he acted, served to place the alleged provo- 
cation before the jury in its true proportions.—Hill v. 
Ward, 13 Ala. 312; Chandler v. McPherson, 11 Ala. 916. 

Supposing that the taking of the bond was offered to 
show the provocation which induced the slander, its ad- 
missibility in evidence would depend upon the question, 
whether that transaction was the immediate or proximate 
cause of the speaking of the words.—Moore v. Clay, 
24 Ala. 237; 1 Amer. Lead. Cases, 205-6. Into that in- 
quiry we need not, and do not enter; for, whether the 
evidence of that transaction was legal or illegal, the tes- 
timony which the plaintiff introduced in explanation of 
it was properly admitted.—Blakey v. Blakey, 33 Ala. 621; 
Nelson v. Iverson, 24 Ala. 9. 

4, The court charged the jury, that in estimating the 


. damages, “they might look to the fact, that the plaintiff 


was a minister of the gospel, if such he was.” There 


was no averment in the complaint, that the plaintiff was 


a minister of the gospel; nor was there either averment 
or proof of any special damage sustained by him in his 
character of minister. The charge, therefore, gives rise 
to the single question, whether the fact that the plaintiff 
is a minister of the gospel, is an element to be considered 
in enhancement of the damages to which he is entitled. 
If that was a circumstance proper to be considered in es- 
timating the damages, so also would be the fact, that the 
plaintiff was a physician, merchant, mechanic, lawyer, 
school-teacher, or belonged to any other particular pro- 
fession or class of citizens. Any defamatory words, that 
necessarily or naturally tend to injure a man in his pro- 
fession, office, or business, are actionable. But, if a party 
claims damages done to him in any special character, as 
attorney, physician, minister, tradesman, or the like, he 
must sue in that chavacter. If follows, that where the 
suit is to recover merely for damages to the plaintiff as 
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an individual, he cannot recover for damages due him in 
his profession. —1 Am. L. C. 99; 2 Starkie on Slander, 
p-. 1, &.; Wadsworth v. Bently, 22d Eng. L. & E. 176. 
In such a suit, the profession or calling of the plaintiff 
should not be considered by the jury, unless, indeed, we 
assume that the measure of damages is, to some extent, 
dependent upon the plaintiff's pursuit. This assumption 
would be unjust, and wrong in principle. Whether a slan- 
der suit be regarded as having for its object compensation 
for an injury done to the plantiff’s character, atonement 
for wounded feelings, or the punishment of the wrong- 
doer, there is no propriety in recognizing the profession of 
the plaintiff as a matter to be considered by the jury in 
aggravation of the damages. Neither the value of char- 
acter, nor the delicacy of feeling, nor the enormity of the 
slander, can be graduated according to the pursuit of the 
slandered individual. 

We find some American authorities which hold, that 
the plaintiff's ‘rank in life,’ disconnected from his character, 
may be shown to enhance the damages.—Larned vy. Buf- 
fington, 3 Mass. R. 552; McAlmont v. McLelland, 14 S. 
& Kh. 859; Parke v. Blackiston, 3 Harrington, 873-6; 
1 Am. L, C. 210; 2 Greenl. Ev. §§ 89, 269. If this be a 
sound rule, then, it might be true that, inasmuch as one’s 
profession does contribute to fix his rank in life, the jury 
should be permitted to look to it in estimating the dama- 
ges. But the rule adverted to is hostile to the genius of 
our institutions, and we are not willing to followit. We 
are not able to discover any sound principle, on which the 
plaintiff’s high or humble rank in society, dissociated from 
his character, ean be held a proper matter for consideration 
in determining the amount of damages he should recover. 
It is often the case that the greatest worth of character 
is found in the humblest ranks of life, and that to persons 
in those ranks a good character is more valuable, and 
slander more injurious, than to those who are above them 
in social position. It is equally true, that persons desti- 
tute of the qualities which make character valuable are 
found in what is denominated the highest rank in life, 
and in all the professions, the sacred ministry not excepted, 
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The part of the charge which was excepted to, in effect 
asserts, that damages which, if the plaintiff were not a 
minister, he should not recover, may be allowed him be- 
cause he is a minister; and we think that the court erred 
in giving it. 

Judgment reversed, and cause remanded. 





KINNEBREW’S DISTRIBUTEES vs. KINNEBREW’S 
ADMINISTRATORS. 


[FINAL SETTLEMENT OF ADMINISTRATOR’S ACCOUNTS.] 


1. Consideration of deed.—Under the statutes of this State, (Clay’s Digest, 340, 
§ 153 ; Code, § 2280.) the consideration of an instrument under seal may 
be impeached at law, and the instrument be avoided if voluntary ; yet, if 
it recites a valuable consideration, parol evidence cannot be received to 
change its legal effect, and to show that it was in fact merely voluntary ; 
but arecital of the payment of five dollars, where the instrument conveys 
a negro and other property, will not be regarded, in equity, as showing a 
valuable consideration. 

2. Voluntary executory trust not enforced.—A court of equity will not enforce, 
against the grantor or his representative, a voluntary exccutory trust in 
favor of a grand-child. 

3. Instrument held to operate both as deed und as will.—An instrument under seal, 
in form a deed of gift, by which the grantor, in consideration of natural 
love and affection for the grantee, who was his grand-son, and the present 
payment of five dollars by the grantee, conveys to the latter, by the words 
‘“‘do by these presents give and grant,” a slave ‘ and fifteen hundred dollars 
in cash, to be paid to him out of my [grantor’s] estate at my death, by my 
executor or administrator,”—held a deed of gift as to the slave; but, as 
to the money, a purely voluntary executory trust, which a court of equity 
would not enforce as an instrument inéer vivos, but which was valid and 
operative as a will. 

4. Probate of testamentary paper.—A testamentary paper cannot be recognized 
as valid in any forum until it has been admitted to probate. 

5. Credit allowed for claim against decedent’s estate—The administrator in this 
case was held to have been properly allowed a credit for the payment of 
an account in favor of one of the decedent’s grown sons, for services ren- 
dered by him during his father’s life-time, in superintending and managing 
his business, on proof that the services were rendered with the knowledge 
aud approval of the decedent, and were reasonably worth the sum charged, 
though there was no special contract as to the compensation. 
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APPEAL from the Probate Court of Tuskaloosa. 


In the matter of the estate of Litteberry B. Kinnebrew, 
deceased, on final settlement of the accounts of Edwin 
H. Kinnebrew, the administrator. The only matters here 
assigned as error are the rulings of the probate court in 
allowing the administrator credit for two vouchers, Nos. 
5 and 8 in his account, to which the distributees objected. 

Voucher No. 5-was a receipt, signed by M. D. Kinne- 
brew, and dated the 17th October, 1855, in the following 
words: “ Received of E. H. Kinnebrew sixteen hundred 
and ninety dollars, being the amount (with interest added) 
given by L. B. Kinnebrew, deceased, to his grandson, 
Alonzo B. Kinnebrew, by deed dated the 22d December, 
1851, directed to be paid at the death of said L. B. Kin- 
nebrew, (which took place on the 17th March, 1854,) to 
his said grand-son; the said E. H. Kinnebrew being one 
of the administrators of said L. B. Kinnebrew, and I (M. 
D. Kinnebrew) being the guardian of said Alonzo B. Kin- 
nebrew.” : 

Voucher No. 8 was an account in favor ot M. D. Kin- 
nebrew, against the estate of said L.. B. Kinnebrew, con- 
taining the following items : “(May 10, 1851.) Contracting 
and doing riding to 1st October, 1851, $30 00. (October 
1.) Overseering, attending all the business of the farm, 
and finding self and horse, to October, 1852, $350; in- 
terest on same to 15th December, 1855, $97 52. Same 
to October, 1853, $350; interest to 15th December, 1855, 
$67 10. Same to October, 1854, $350; interest to 15th 
December, 1855, $36 72. (1851.) Expenses to Montgomery 
to buy groceries and sell cotton, $10. (1852.) Two trips 
to Montgomery to sell cotton, $20.” 

In reference to voucher No. 5, the administrator pro- 
duced and proved the execution of a deed in the following 
words: 

“State of Alabama, \ Know all men by these presents, 

Tallapoosa county. J that I, Littleberry Kinnebrew, of 
said county and State, for and in consideration of the 
natural love and affection which I have and bare to my 

graud-son, Alonzo B. Kinnebrew, of the same county wid 
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State, and for and in consideration of the sum of five 
dollars cash in hand, paid by the said Alonzo B. Kinne- 
brew, the receipt whereof is hereby acknowledged, do by 
these presents give and grant to my grand-son, Alonzo 
B. Kinnebrew, a certain negro boy, Philip by name, about 
five years old, of yellow complexion, and fifteen hundred 
dollars in cash, to be paid to him out of my estate at my 
death, by my executor or administrator—to my said 
grand-son, Alonzo B. Kinnebrew; to have and hold the 
above described negro boy, with the above named fifteen 
hundred dollars, to be paid out of my estate, to him, my 
grand-son,*Alonzo B. Kinnebrew, his heirs and assigns 
forever. In testimony whereof, Ihave hereunto set my 
hand, and affixed my seal, this 22d December, 1851.” 

This instrument purported to be signed, sealed and de- 
livered by the grantor, in the presence of three witnesses ; 
and appended to it were—Ist, a certificate by a justice 
of the peace, dated the 22d December, 1851, to the effect 
that the grantor signed, sealed and delivered said instru- 
ment, on the day of its date, for the purposes therein 
mentioned, in the presence of said justice and the other 
two attesting witnesses; 2d, a certificate of the probate 
judge, dated the 80th December, 1851, as to the official 
character of the justice of the peace; and, 3d, a memo- 
randum by the probate judge, to the effect that “the 
foregoing deed was filed in office for record on 30th Janu- 
ary, 1852, and duly recorded on the same day.” 

“Tt was in proof, that the said L. B. Kinnebrew, after 
the date of said instrument, made his will, which was 
probated in this court, and under which the estate is now 
being distributed ; that said Alonzo B. was an infant un- 
der the age of twenty-one, the grand-son of said L. B. 
Kinnebrew ; that said M. D. Kinnebrew was the father 
of said Alonzo B., and was duly appointed his guardian ;_ 
that said Alonzo B. had been taken by his said grand- 
father, to be raised and educated, and was living with him 
at the time said instrument was executed; that said L. 
B. Kinnebrew had said repeatedly, before said instrument 
was executed, that he intended to give said Alonzo B. 
fifteen hundred dollars, besides other property named in 
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the deed ; that when said deed was executed by him, he 
hesitated whether he would not execute to said Alonzo 
B.a deed to a quarter-section of land, in lieu of the 
$1,500, but, upon reflection, concluded to give him the 
money, and therefore executed said deed, and delivered 
the same to the draftsman, Allen L. Bailey, (one of the 
subscribing witnesses,) with instructions to take it and 
have the necessary certificates made out for its registration 
in said county of Tallapoosa, and to deliver said deed to 
M. D. Kinnebrew, the father and guardian of said Alonzo 
B.,—which the said Bailey accordingly did. There was 
no proof that the said L. B. Kinnebrew had* any money 
on hand when he made said deed, save the one dollar 
which he paid the witness Bailey ; and the proof conduced 
to show that he had none at his death, nor was any re- 
turned in the inventory by his personal representatives. 
This was all the proof as to voucher No. 5; and thereupon 
the court allowed said voucher as a credit to the said 
‘administrator, and the said distributees excepted.” 

“To sustain voucher No. 8, the administrator offered, 
substantially, the following evidence: W. J. Osborne tes- 
tified, that he knew M. D. Kinnebrew had rendered ser- 
vices for his father in his life-time, in superintending his 
business on his plantation, as charged in said voucher; 
that when he went to said plantation, in June, 1853, he 
found said M. D. Kinnebrew attending to the business, 
and knows that he continued his services until about the 
15th October, 1854; that said L. B. Kinnebrew, during 
this time, was greatly afflicted in body and mind; that 
there were occasional cases of sickness among the slaves 
on the plantation; that he knew said M. D. Kinnebrew 
was frequently until midnight, and sometimes all night, 
waiting and watching over his father and his father’s bu- 
siness; that he physicked and waited on all the sick ne- 
groes on the plantation; and that the services of said 
M. D. Kinnebrew, in and about the business of the said 
L. B. Kinuebrew, were, in his opinion, worth $350 annu- 
ally, although an overseer might have been employed for 
aless sum. Edmund Webb testified, that he knew of ser- 
vices rendered by M. D. Kinnebrew for L. B. Kinnebrew, 
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which were worth, in his opinion, one dollar per day, an. 
nually, for the time charged by him in his account against 
. the estate; that he lived near to said M. D. Kinnebrew, 
and was cognizant of his rendering services and manag- 
ing his father’s business during the period specified in 
said account; that suid M. D. Kinnebrew, by neglect- 
ing his own business in order to attend to his father’s, 
lost more than the sum charged by him; that he thought 
an overseer might have been employed for a less sum, 
but said M. D. Kinnebrew performed the services of both 
‘principal and superintendent, his father being in a help- 
less condition. H. C. Ledbetter testified, that he was 
acquainted with the services rendered by said M. D. Kin- 
nebrew for his father, and considered them reasonably 
worth $350 annually during the time charged in the ac- 
count. T. D. Hart testified, that he was acquainted 
with the services rendered by said M. D. Kinnebrew for 
his father, and that said services were worth $350 annually; 
that said M. D. Kinnebrew had served in the capacity of 
superintendent of his father’s business during the time 
charged in said account, while his father was incapaci- 
tated by disease from attending to business; and that 
while an overseer might have been employed for a less 
sum, his services would not have been worth so much. 
Pleasant Macon testified, that he was acquainted with 
the services rendered by said M. D. Kinnebrew for his 
father, and considered them worth $365 annually. Allen 
Kimball testified, that he was the family physician of said 
L. B. Kinnebrew during the time said M. D. Kinnebrew 
was in his employment as superintendent, and was fre- 
quently at his house; that said M. D. Kinnebrew served 
in the capacity of superintendent, as well as general man- 
ager of the business of his father, during the time charged 
in said account; and that his services were well worth 
$350 annually. The contestants proved, by one Bartee, 
that an overseer could have been employed for $200, or 
$250, though he was employed by the administrators, to 
attend to the plantation and hands of the estate, and was 
paid one dollar per day, besides being boarded,—which 
he deemed reasonable. The contestants proved, that the 
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court had made an allowance to said M. D. Kinnebrew, 
for services rendered to L. B. Kinnebrew after he had 
been declared non compos mentis; but it was shown that 
the services now claimed were rendered before that time, 
and that said L. B. Kinnebrew knew and approved of the 
same; but the evidence did not show any special contract 
between the parties as to the sum to be paid for said ser- 
vices. It was proved, also, that said M. D. Kinnebrew 
found himself and his horse. This being substantially 
all the evidence, the court allowed voucher No. 8 asa 
credit to the administrator; to which the contestants ex- 
cepted.” 

The allowance of each of these vouchers is assigned as 
error. 


L. E. Parsons, with Brock & Barnes, for the appellant. 
1. The character of an instrument is determined, not by 
the name given to it by the maker, but by the intention 
of the parties, the object which they had in view, the 
time and manner of its operation, and the circymstances 
attending its execution. Thus construed, the testament- 
ary character of the instrument in controversy in this 
case, upon which depends the administrator’s right to a 
credit for the payment evidenced by voucher No. 5, is 
shown by the following authorities: Habergham v. Vin- 
cent, 2 Vesey, 231; 1 Wms. Ex’rs, 54; Walker v. Jones, 
23 Ala. 448; Taylor v. Kelly, 31 Ala. 59. If this be the 
true character and nature of the instrument, then, never 
having been probated as a will, it afforded no authority 
to the administrator to make the payment.—Rex v. Neth- 
erseal, 4 Term R. 258; Armstrong v. Lear, 12 Wheaton, 
175; Tarver v. Tarver, 9 Peters, 174; Pinkerton v. Walker, 
3 Hayw. 223; Shepherd v. Nabors, 6 Ala. 631. 

2. If the instrument be held a deed, it is equally inop- 
erative, so far as it speaks of the $1500. At the time of 
its execution the grantor had no money in hand, nor does 
the instrument itself describe any particular money or 
fund, nor was any money on hand at the death of the 
grantor. Asa gift, whether inter vivos, or mortis causa, 
the instrument is wholly void.—Pennington v. Patterson, 
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2 Gill & J. 208; Blakey v. Blakey, 9 Ala. 391; Holiday 
v. Atkinson, 5 B. & C. 501; Dodge v. Adams, 19 Pick. 
429; Chitty on Contracts, 366, and cases cited in note h; 
5 M. & S. 228; 1 Leon. 42; Hobart, 132; Addison on 
Contracts, 219. Being a mere executory gift, to take ef- 
fect (if at all) at, the death of the grantor, it does not 
create a charge on his estate, because it is wholly volun- 
tary.—Crompton v. Vasser, 19 Ala. 259. That the instru- 
ment, although under seal, may be impeached for want 
of consideration, see Clay’s Digest, 340, § 153; Code, 
2230; Freeman v. Baldwin, 13 Ala. 253. 








Wu. P. Cuttton, Watts, Jupazn & Jackson, and Geo. 
W. Guyy, contra.—1. It was manifestly the intention of 
L. B. Kinnebrew, by the execution of the instrument 
here in centroversy, to give his grand-son a slave and 
$1500; and in order to effectuate that intention, the 
courts will construe the instrument to be either a deed ora 
will, as will best carry out the object intended. It cannot 
operate as a will, and was not intended by the grantor to 
operate as a will, because—lIst, it. is framed as a deed ; 
2a, it was to be recorded and delivered as a deed; 34, it 
vests the title to the slave instanter, and creates a present 
charge as to the money, though payment was postponed 
until his death; 4th, the executors, to be appointed by a 
will subsequently made, were made trustees, and were 
directed to pay the money out of the estate which might 
come to their hands: and 5th, everything is done to per- 
fect the grant and charge, and nothing remained to be 
done thereafter by the grantor. That the instrument. is 
a deed, see Golding v. Golding, 24 Ala. 122; Elmore v. 
Mustin, 28 Ala. 8313; Thompson v. Johnson, 19 Ala. 59; 
Adams vy. Broughton, 13 Ala. 781. 

2. Anything which has a potential existence, may be 
conveyed by deed.—Lightfoot v. Colgin, 5 Munford, 42; 
Banks v. Marksberry, 3 Litt. 275; Robinson & Caldwell 
vy. Mauldin, Montague & Co., 11 Ala. 980, and authorities 
there cited. The delivery of the deed was sufficient, 
without delivery of the thing conveyed.—Jenkins v. Me- 
Conico, 26 Ala. 213; McClure v. Colclough, 17 Ala. 89 ; 
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McCutchen v. McCutchen, 9 Porter, 650; Puryear v. 
Beard, 14 Ala, 121; Newman v. James, 12 Ala. 29; Me- 
Rae v. Pegues, 4 Ala. 158; 6 Monroe, 72; 1 Dev. Ch. 
456; 1 Strobh. 48-54; 5 Munford, 42. 

3. The contest is between the administrator and the 
distributees of the grantor, creditors and purchasers not 
being parties. As between these parties, the considera- 
tion recited in the deed is amply sufficient.—Dunbar v. 
Woodcock, 10 Leigh, 628; Elam v. Keen, 4 Leigh, 333; 
Breckinridge v. Floyd, 7 Dana, 459; Lightfoot v. Colgin, 
5 Munford, 42; Ward v. Trotter, 3 Monroe, 2-8; U.S. . 
Bank v. Houseman, 6 Paige, 533; 7 Gill & J. 157; 
24 Pick. 261; 18 Johns. 147; Wright v. Wright, 1 Cowen, 
298; Addison on Contracts, 16-17. 

4. Asto the grantor, the trust created by the instru- 
ment is perfect—nothing remained for him to do. Con- 
sequently, equity would enforce its execution against his 
representatives.—Pulvertoft v. Pulvertoft, 18 Vesey, 99; 
Ex parte Pye, 18 Vesey, 140; Ellison v. Ellison, 6 Vesey, 
662; Story’s Equity, § 973; Lewin on Trusts, 112; 3 P. 
Wms. 222; 2 ib. 595; Ambler, 376; 2 Keen, 134; 7 Bro. 
P. C. 318; 3 My. & K. 347. 

5. Even if the trust be executory, a court of equity 
would enforce it against the personal representative of 
the grantor, as-in favor of the grantee, to whom the 
grantor had placed himself in loco parentis.—Lewin on 
Trusts, 116-37; Gilbert on Uses, (by Sugden,) 454; 7 Co. 
Rep. 40; Plowden, 298; 1 Spence’s Equity, 450; 1 Sto- 
ry’s Equity, §§ 433, 706 a, 7938 a; Lloyd & G. 333. 


A. J. WALKER, C. J.—We assert the following prop- 
ositions: Ist, that the trust, specified in the instrument 
executed by L. B. Kinnebrew, for the payment at his 
death, by his representative, to his grand-son, of fifteen 
hundred dollars out of his estate, was purely voluntary ; 
2d, that the trust was also executory; and, 3d, that being 
voluntary and executory, it would not, as a provision of 
an instrument operative inéer vivos, be enforced by a court 
of eqnity. We proceed to adduce the arguments and 
authorities which lead us to assert those propositions. 
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The trust is voluntary. The characteristics of the instru- 
ment, from which the arguments upon this point are 
drawn, are—that it is under seal, and that it recites nat- 
ural love and affection for a grand-son, as the considera- 
tion for the trust and the conveyance of a slave. 

It is a principle well established, that equity will, in 
cases within its jurisdiction, give effect to executory obli- 
gations, which would be binding at law. Upon this 
principle, bonds and covenants have been enforced in 
chancery against the covenantor or obligor, or his repre- 
sentatives, notwithstanding they were in fact voluntary ; 
because the seal operated an estoppel at law against the 
denial of the consideration, and they were therefore obli- 
gations binding in a court of law.—Williamson v. Cod- 
rington, 1 Vesey, sr. 511; Clough v. Lambert, 10 Sim. 
(16 Eng. Ch.) 174; Hall v. Palmer, 3 Hare, (25 Eng. Ch.) 
532; Fletcher v. Fletcher, 4 Hare, (80 Eng. Ch.) 67-76; 
11. Cas. in Eq. top page 238, marg. 191. We do not 
say, that the instrument in this case contains a covenant 
for the payment of the fifteen hundred dollars, upon 
which suit at law might be brought; but, if it be con- 
ceded that it does, the principle above stated cannot 
apply; for, under our statutory law, the consideration of 
a sealed instrument may be impeached, and, if voluntary, 
it may be avoided by plea in a court of law.—Clay’s Di- 
gest, 840, § 153; Code, § 2230; Freeman v. Baldwin, 
18 Ala, 252. That a seal conclusively implies a consider- 
ation, is not the law in this State. 

While our statute allows the impeachment of a sealed 
instrument, for want of consideration, it does not inter- 
fere with the rule in reference to the variation of the 
legal effect of written instruments by parol proof.—2 Phil- 
lipps on Ev. (ed. of 1859,) 652, note 489; McCurtie v. 
Stevens, 13 Wend. 527. If the instrument in this case, 
upon its face, purports to be upon a valuable considera- 
tion, it would be incompetent, in the absence of any 
question of fraud, for the maker or his representatives to 
change its legal effect, and defeat its legal operation as a 
conveyance, by showing through the agency of parol ev- 
idence that it was voluntary, and without a valuable con- 
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sideration.—Kckles & Brown v. Carter, 26 Ala. 563; Mur- 
phy v. Bank, 16 Ala. 90; McRae v. Purheart, 16 Wend. 
460; Grant v. Townsend, 2 Hill, 554; 2 Phillips’ Ev. (ed. 
of 1859,) 655, n. 490; 1 7b. 476, n. 181; 4 Greenleaf’s 
Cruise on Real Property, 23, n. 1. 

But the instrument in this case does not, upon its face, 
purport to be upon a valuable consideration. Whena 
court of chancery is asked to execute trusts, it will take 
judicial notice, that such a pecuniary consideration as 
five dollars is merely nominal, when there is a transfer of 
so much value as in the instrument under consideration. 
“It is to be observed, that a deed may be founded on 
some consideration, and yet still come within the techni- 
cal definition of a voluntary instrument. In equity, the 
statement of a mere nominal pecuniary consideration 
certainly would not be allowed to affect the construction 
or operation of the deed.’’—Hill on Trustees, 164, marg. 
107. There are also numerous cases, in which the courts 
have, in the absence of all extrinsic evidence, denied to 
deeds reciting a nominal consideration any effect under 
the statute of frauds, when a valuable consideration was 
necessary to their validity.—Felder v. Harper, 12 Ala. 
612; Murphy v. Bank, 16 7. 90; McRae v. Pegues, 4 ib. 
158; Ridgeway v. Underwood, 4 Wash. C. C. R. 133; 
Hatch v. Spaight, 3 Cow. 31. From these authorities 
it is a necessary inference, that when a valuable consider- 
ation is necessary to support a deed, the bare recital of a 
nominal pecuniary consideration will not be regarded as 
evidencing such valuable consideration. This doctrine 
is not at war with the principle, that the smallest actual 
consideration of benefit to the promisor is suffigient to 
support a promise.—Chitty on Con. 29; Hubbard v. Cool- 
idge, 1 Mete. 98; Lawrence v. McCalmont, 2 How. (U. 
8.) R. 452. 

The only other consideration of the instrament in this 
case is affection fora grand-son. Whether or not affec- 
tion of the husband for his wife, and of a parent for his 
child, is such a consideration as will induce the enforce- 
ment of executory trusts, and place the beneficiaries of 
such trusts in a more favorable position than that of mere 
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volunteers, is one of the mooted questions of the law. 
After referring to authorities bearing upon the question, 
we shall leave it undecided.—2 Story’s Eq. Jur. §§ 987, 
793; Hill on Trustees, top 129, marg. 83, note 1; 1 Lead. 
Cas. in Eq. (top 238,) marg. 191, top 243-47; Dwoll v. 
Wilson, 9 Barb. 487; Buford v. McKee, 1 Dana, 107; 
Adams’ Eq. 97; Andrews v. Andrews, 28 Ala. 432; Doe 
v. McKinney, 5 Ala. 719; Hx parte Pye, 18 Ves. 140; 
Popys v. Mansfield, 3 Myl. & Cr. 359. If affection be a 
sufficient consideration to support such a trust, it must 
be confined to the relation of husband and wife, or parent 
and child. The authorities do not authorize the exten- 
sion of the principle to collateral kindred, or more remote 
descendants than children. 

The trust is executory. The payment of the money was 
strictly a thing of future performance. Neither the legal 
nor equitable title to the property charged passed by the 
instrument. There was no declaration of trust by the 
maker, and the relation of trustee and cestui que trust was 
not created. Nothing more is done by the maker of the 
instrument, than to attempt to bestow a right to have, at 
his death, payment of fifteen hundred dollars from the 
representative of his estate. If any right passed, it was 
simply a right in action. There are none of the features 
of an executed trust, and the charge upon the maker’s 
estate falls within no definition or description of an ex- 
ecuted trust.—4 Kent’s Com. (top page) 336 ; Hill on Trus- 
tees, 137, (marg. ) 88-89; Lewin on Trusts, (marg.) 110; 
1 Story’s Eq. Ju. § 433, note 5; 2 ib. §973; 1 Lead. Cas. 
in Kq. 225, et seg.; Fonblanque’s Eq. 407, notes; Gordon 
v. Green, 10 Geo. 504; Dennison vy. Goehring, 7 Barr, 
107; Edmondson v. Dyson, 2 Kelly, 807-320; Andrews 
v. Hobson, 23 Ala. 2381, 

This case is not within the principle laid down in the 
cases of Pulvertoft v. Pulvertoft, (18 Vesey, 99,) and 
Ex parte Pye, (18 Vesey, 140,) which are cited for the 
appell.e; because here there is no actual transfer, legal 
or equitable, of any thing. We have betore us a bare 
attempt to transfer the right of having something done 
in futuro. Itis analogous to an agreement to transfer 
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stock, without an actual transfer, which is put, in x 
parte Pye, as an illustration of the character of voluntary 
agreements, upon which the court of equity “will not 
interpose.” 

The trust being executory and voluntary, it will not be enforced 
in equity, as the provision of a deed operative ini.r vivos. The 
proposition, that a voluntary executory trust will not be 
executed, is not disputed; and we need only refer to the 
authorities last above cited, and our own decision in 
Crompton v. Vasser, (19 Ala. 259,) which fully sustains it. 

Having ascertained that the instrument before us can- 
not operate as a deed as to the fifteen hundred dollars, 
we must next inquire, whether it is not, as to the fifteen 
hundred dollars, testamentary, and may not have opera- 
tion as a will. 

In considering whether the provision in question is tes- 
tamentary, it-must be observed, that the instrument cer- 
tainly conveyed a present title, operative infer viros, to the 
slave Philip, and was, quoad hoc, a deed. It was said in 
Thompson v. Johnson, (19 Ala. 59,) that it might be col- 
lected from a variety of cases, that one and the same 
instrument cannot be both a will and adeed. This re- 
mark may be correct in reference to the instrument which 
was then before the court; but it cannot be true, as the 
authorities show, in reference to an instrument which 
employs variant and distinct terms in reference to differ- 
ent articles, clearly indicating the intent to give the one 
a testamentary, and the other a present operation.—Rob- 
inson v. Schly & Cooper, 6 Geo. 515; Dawson vy. Dawson, 
2 Strob. Eq. 84; 1 Jar. on Wills, 12, n. 1. While the 
provision as to the slave affords a strong argument against 
the position that the provision: is testamentary; yet the 
argument is by no meansconclusive. If it were, it would 
follow, that it would be impossible to couch distinet pro- 
visions of the same instrument, touching distinet prop- 
erty, in such language that the one would, and the other 
would not, be testamentary; and that a man con!d not 
write both a deed and a will upon the same paper, and 
over the same signature. A proposition leading to such 
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a.result, is unreasonable, and cannot command our ap- 
proval. 

The judicial mind is required by an established princi- 
ple to enter upon the inquiry, as to the character of the 
provision for the payment of fifteen hundred dollars, with 
a strong inclination tojregard it as testamentary; for it 
can otherwise have no effect. The mere fact, that it can 
only have effect in a*testamentary character, is sufficeint 
to solve the difficulties of a doubtful case, and procure for 
it the construction which gives it validity—Thompson v. 
Johnson, 19 Ala. 59; Dunn v. Bank, 2 Ala. 152; 1 Jar. 
on Wills, 19. 

Certainly, the instrument is in the form of a deed, and 
words of immediate transfer—“ do give and grant ”’—are 
used. But that is not necessarily a controlling consider- . 
ation; for the courts will pronounce an instrument to be 
a will, no matter what its form may be, if it is designed 
to make a posthumous disposition of property, and is 
really to take effect at death.—Hester v. Young, 2 Kelly, 
50; 1 Jar. on Wills, 11-12-13. 

The words of present grant, in their application tothe 
fifteen hundred dollars, are subjected to a qualification. 
That qualification is uot fastened upon the transfer of 
the slave; and in that particular, as well as in its capacity 
to have an immediate effect, the provision as to the slave 
differs from that as to the fifteen hundred dollars. The 


qualification is, that the payment of the fifteen hundred 


dollars was to be made at the death of the maker of the 
instrument, out of his estate. There is no transfer of 
any designated or subsisting funds, the right to the ac- 
tual use and enjoyment of which is postponed to the 
maker’s death; and that peculiarity makes this question 
totally unlike those questions which were decided in 
Elmore v. Mustin, (28 Ala. 309,) Golding v. Golding, 
(24 Ala. 122,) Wilks v. Greer, (14 Ala. 437,) Adams v. 
Broughton, (18 Ala. 731,) Summerlin v. Gibson, (15 Ala. 
406,) and Simmons v. Augustine, (3 Porter, 69.) 

There is a class of cases reported in the books, relating 
to instruments in which the maker promised to pay after 
his death, or covenanted that his representatives should 
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pay after his death, or in some way transferred an un- 
qualified right to payment by his representatives.+Shields 
v. Irwin & Reed, 3 Yeates, 389; Alexander v Brame, 
85 Eng. Law & Eq. 336; Hunt v. Hunt, 4.N. H. 434; Jack- 
son v. Jackson, 6 Dana, 457. The decisions in reference 
to such cases are conflicting, and we shall not examine 
them. For inclining (as we must) to regard the provision 
in question as testamentary, we are authorized to take a 
view of it which distinguishes this from all those cases. 
The maker of the instrument before us does not promise 
to pay at his death, nor does he covenant that his repre- 
sentative shall pay at his death, nor does he transfer an un- 
qualified right to have payment at his death from his 
representative. The right of payment at his death is 
clogged with this qualification, that it is to be made out 
of the estate of the maker. We understand “ the estate,” 
out of which the payment is to be made, to be the estate 
of which he might be the owner at his death. The ex- 
ecutor or administrator could have access to no other for 
the purpose of payment. As the payment was to be 
made out of the estate which might be left at the death 
of the maker of the instrument, it remained under his 
control until his death. By disposing of his property 
before his death, and leaving nothing, he could entirely 
defeat the disposition. Alonzo B. Kinnebrew, the bene- 
ficiary, could not as a creditor avoid his voluntary dispo- 
sitions of his property, nor file a bill for the protection 
of an interest by way of charge in remainder upon his 
estate. If there had been a conveyance of all the prop- 
erty which the maker of the instrument might at his 
death leave, it would have been clearly testamentary. 
Watkins v. Dean, 10 Yerger, 321. The character of the 
instrument cannot be changed, because it is a charge upon 
allthe property, instead of a conveyance of the property 
itself. 

The construction which we have adopted, if not in 
itself manifestly correct, is certainly permissible, under 
the rule which obliges us to incline to regard it as testa- 
mentary. Under that construction, the provision as to 
the payment of fifteen hundred dollars was revocable, 
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like a will; and being payable out of the estate left, by the 
executor or administrator, is, in every feature, identical 
with a legacy bequeathed by will. We decide, therefore, 
that the instrument in question, so far as it transfers a 
claim to the payment of fifteen hundred dollars, was tes- 
tamentary. 

[4.] As the instrument, in its testamentary character, 
conveys only a pecuniary legacy, it cannot be recognized 
as valid in any forum, until it has been admitted to pro- 
bate.—Shepherd v. Nabors, 6 Ala. 631; 1 Jar. on Wills, 
213-214-215, n. 6; Fuller, Hx parte, 2 Story’s C. C. R. 
327. 

[5.] There was no error in the allowance of voucher 
No. 8. 

For the error in the allowance of voucher No. 5, the 
decree of the court below must be reversed, and the cause 
remanded. 





AUSTIN vs. JORDAN. 


[PETITION TO COMPEL SETTLEMENT OF ADMINISTRATOR’S ACCOUNTS. ] 


1. Presumption of settlement after lapse of twenty years.—As a general rule, an 
alm/nistrator may be called to a final settlement, in the absence of 
special circumstances, at the expiration of, eighteen months from his ap- 
pointment ; and if the parties interested in the estate suffer twenty year 
from that time to elapse, without taking any steps to compel a settlement 
the courts will presume a settlement and distribution of the estate. 4 


AppgAL from the Probate Court of Madison. 


In the matter of the estate of John Pipkin, deceased, 
on the petition of William C. Austin and others, who 
claimed to be distributees of said estate, asking that 
Fleming Jordan, the administrator, might be cited to a 
final settlement of his accounts. The petition was filed on 
the 18th July, 1859, and alleged, that the intestate died 
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in 1833; that letters of administration on his estate were 
granted to said Jordan, by the probate court of Madison, 
on the 12th November, 1833; and that said Jordan had 
never made a final settlement of his administration. The 
administrator demurred to the petition, and assigned the 
following causes of demurrer, “in short by consent:” 
“Ist, the lapse of twenty years; 2d, the statute of limit- 
ations; and, 3d, the presumption of payment.” The 
probate court sustained the demurrer, and dismissed the 
petition ; and its decree is here assigned as error. 


Humpureys & Tracy, for appellants. 
Roginson & Jonzs, contra. 


STONE, J.—The case of Rhodes v. Turner and Wife, 
21 Ala. 210, was a proceeding in the probate court of 
Mobile county, to bring the executor toa settlement of 
the estate in his hands. In that case, our predecessors 
said: “If the parties allow this period (twenty years) 
to elapse without taking any steps to compel a settlement, 
we think the presumption of payment arises, and the 
executor or administrator should be exempted from the 
necessity of hunting up evidence to prove accounts and 
vouchers which ordinarily enter into such settlements, 
and which, after such a lapse of time, it would, perhaps, 
in most cases, be impossible for him to obtain. This 
period of twenty years, we apprehend, would date from 
the time when the administrator or executor might have 
been called to a final settlement of the estate.” 

The rule thus declared has been several times quoted 
with approbation by this court, and, we think, must now 
be regarded as a settled principle-—Barnett v. Tarrence, 
23 Ala. 463; McArthur v. Carrie, 32 Ala. 75. See, also, 
Gantt v. Phillips, 28 Ala. 275; Lay v. Lawson, 7. 377; 
Harvey v. Thorpe, 28 Ala. 250; Milton v. Haden, 32 Ala. 
80. 

As a general rule, and in the absence of special cireum- 
stances, an administrator may be called toa final settle- 
ment at the end of eighteen months after his appoint- 
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ment.—Clay’s Digest, 196 ; Williamson v. Mason, 18 Ala. 








_ 87; Code, § 1778. 


Mr. Jordan had received his appointment as adminis- 
trator more than twenty-five years before the petition in 
this case was filed. So far as we are informed, no steps 
had been previously taken to bring him to a settlement. 
Under these circumstances, we feel constrained by the 
rule above announced to presume that the estate had been 
fully administered, and the distributive interests paid. 

The decree of the probate court is affirmed. 





PERRINE’S EXECUTORS vs. PERRINE. 


[BILL IN EQUITY BY WIDOW, FOR ALLOTMENT OF DOWER AND RECOVERY OF RENTS. ] 


1. Widow's right to back rents not forfeited by occupation of husband’s dwelling-house. 
If the widow occupies her busband’s last dwelling-house until her dower is 
assigned, under the privilege secured to her by statute, (Clay’s Digest, 
178, § 7 ; Code, § 1359,) she does not thereby forfeit or impair her right 
to recover one-third of the rents and profits which accrued during the con- 
tinuance of her possession from the other lands subject to her dower. 


Appeal from the Chancery Court at Mobile. 
Heard before the Hon. Wapbr Keyes. 


Tue bill in this case was filed on the 11th November, 
1857, by Mrs. Lucy N. Perrine, against the executors, 
devisees and heirs-at-law of her deceased husband, James 


- Perrine; and sought an allotment of her dower in the 


real estate of which her said husband had died seized 
and possessed, together with her proportion of the rents 
received by the executors. James Perrine died in Sep- 
tember, 1855, leaving no children or lineal descendants, 
and possessed of a large estate, including a dwelling-house 
and several very valuable houses and lots in the city of 
Mobile. The complainant dissented from the will, within 
the time required by law, and continued to reside in the 
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dwelling-house of her husband until the filing of the bill 
in this case. Decrees pro confesso were regularly entered 
against the devisees and heirs-at-law. The executors 
answered, admitting all the material allegations of the 
bill, and the complainant’s right to dower, but insisting 
that her possession of the dwelling-house was a full sat- 
isfaction of her claim to back rents. The chancellor ap- 
pointed commissioners to allot dower to the complainant, 
and held that she was entitled to one-half of the rents 
received by the executors from the death of her husband. 
The only matter here assigned as error is that portion of 
the decree which relates to the complainant’s right to 
recover rents. 


DanreL Cuanpier, for the appellants.—1. Before the 
statute of Merton, (20th Henry 3d,) damages could not 
be recovered at law for the detention of dower, nor rents 
and profits in equity.—1 Co. Litt. 585; 4 Kent’s Com. 
65-69. In the United States, wherever this statute has 
been adopted, it has been construed to give the widow 
damages, as against the heir, from the death of the hus- 
band; and in equity, against the alienee of the husband, 
from the time the bill was filed, or demand of dower was 
made.—5 Gill & Johnson, 121; 8 2b. 50; 4 Leigh, 495; 
5 Monroe, 283; 1 B. Monroe, 199; 2 J.J. Mar. 140. 

2. The statute of Merton is not of force in Alabama, 
because our legislation is inconsistent with it. Our stat- 
utes make a much more liberal provision for the widow, 
and it was intended as a substitute for dower until dower 
was assigned.—Clay’s Digest, 173; Code, § 13859; 14 Ala. 
289; 16 Ala. 148; 3 Kelly, 209. This statutory provision 
is ample and liberal, and governs courts of law and equity 
alike. There may be occasional hardships in its applica- 
tion to particular cases; but it is a general law, and must 
receive the same construction in all cases. 


Jno. T. Taytor, contra:—1. It is certainly true that, 
before the statute of Merton, no damages were given in 
a proceeding for dower; and fora long time afterwards, 
at law, only by virtue of that act. The common-law rule 
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is said to have been founded on the duties which, under 
the feudal system, were required of the heir as tenant. 
But,when the rigors of that system gave way, and chancery 
obtained jurisdiction of dower cases, an entirely different 
rule was established; and now, in equity, independent of 
the statute of Merton, the widow is universally held to 
be entitled to her proportion of the rents accruing from 
the death of the husband.—4 Kent, 70; 1 Roper on H. 
and W. 487-55; 2 Dan. Ch. 1344; 28 Miss. 212; 2 Jones’ 
Eq. 357; 2 Bro. Ch. 619; 2 Vesey, 126; 9 Vesey, 222; 
4 Leigh, 495; 5 Gill & J. 121; 4 Johns. Ch. 604; 5 Johns. 
Ch. 482; 1 Bland, 206; 1 Bailey’s Eq. 63; 10 Missouri, 
746; 1 Hill’s Ch. 429; 11 Ala. 82; 12 Ala. 482; 13 Ala, 
334. : 

2. If, however, thére is no distinction between a court 
of law and a court of equity, and the decisions of both 
are founded on the statute of Merton, then it is confi- 
dently insisted, that this statute, though never adopted 
by legislative enactment in Alabama, is of force here as 
a part of ourcommon law.—19 Ala. 828; 5 Peters, 233; 
8 Pick. 309; 4 Paige, 198; 4 Kent, 472. 

3. There is nothing in our legislation inconsistent with 
the statute of Merton. In England, the statute of Mer- 
ton and the common-law right of quarantine were never 
supposed to conflict or interfere with each other; and in 
the United States, where statutes have been passed simi- 
lar to our act of 1826, securing to the widow the right to 
retain possession of the dwelling-house until her dower 
was assigned, it has never been decided that the right to 
rents was barred by the statute. The statute is based 
upon the same necessity which gave rise to quarantine, 
and was intended as a substitute for that common-law 
right. When that statute was passed, the widow was 
entitled to her back rents in all the lands of which her 
husband died seized and possessed; but, in taking the 
account of those rents, if she had been in possession of 
the dwelling-house, she was charged with its rent, and it 
was deducted from the other rents to which she was en- 
titled. This was thought to be a hardship, since the heir, 
to whom she was liable in most cases, usually enjoyed the 
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dwelling-house with her; and therefore, to remedy this 
evil, it was simply enacted, that the widow should there- 
after be entitled to retain the dwelling-house “ free.of 
rent.” The statute was intended for the benefit of wid- 
ows; and any construction which would make her liable 
for the rents, would be violative of its spirit and intent, 
as well as of its letter. As well might the use of the 
household furniture, and the corn, grain, &c., consumed 
by her, be deducted from her distributive share of the 


personalty. 













Rk. W. WALKER, J.—The only question in this case 
is, whether the widow of an intestate, who, after his 
death, and until the assignment of her dower, occupied 
the place of his last residence, is, when her dower is as- 
signed her, entitled toa third of the rents and profits, 
which, during the continuance of her possession of the 
mansion-house, accrued from the other lands subject to 
her dower. 

Lord Coke said, that “three things be favored in law— 
life, liberty, and dower,” (Coke’s Litt. 124 6); and Lord 
Bacon speaks of this as ‘‘the common by-word in the 
law.” —Reading on Uses, 87. The same idea is thus ex- 
pressed in Kennedy v. Nedson, 1 Dall. 417: “ Dower is 
a legal, equitable, and moral. right, favored in a high de- 
gree by the law, and next to life and liberty, held sacred.” 
The language of all the authorities is, that the husband 
is bound, by the law of God and man,-to provide for his 
wife; and that it is the legal, as well as the moral right 
of the widow, to derive her support for life out of the 
husband’s estate.—1 Cruise’s Digest, title Dower, § 6; 
1 Story’s Eq. 582. 

It is not dower itself, however, but the purpose of 
dower—namely, the support of the widow—which the 
law favors. And statutes which have for their design 
the support of the widow out of the estate of the hus- 
band, “must be regarded with the same favor, and ad- 
ministered with the,same liberality extended to dower; 
and for the same reason, that the widow isa favorite of 
the law.” —Noel v. Ewing, 9 Indiana, 38. 
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By the law of England, as it was before the conquest, 
the widow was permitted to continue a whole year in her 
husband’s house, within which time, if dower was not 
assigned, she might recover it.—1 Coke’s Litt. 32 (b.); 
4 Kent, 68, note (6.); Den v. Dodd, 1 Halsted, 368. It 
does not seem to be certain whether or not this continued 
to be the law afterthe conquest. But by Magna Charta it 
was provided, that “a widow, after the death of her hus- 
band, incontinent, and without any difficulty, shall have 
her marriage, and her inheritance, and shall give nothing 
for her dower, her marriage or her inheritance, which her 
husband and she held the day of the death of her hus- 
band; and she shall tarry in the chief house of her hus- 
band by forty days after the death of her husband, within 
which days her dower shall be assigned her, (if it were 
not assigned her before.) or that the house be a castle ; 
and if she depart from the castle, then a competent house 
shall be forthwith provided for her, in the which she 
may honestly dwell, until her dower be to her assigned, 
as it is aforesaid; and she shall have in the meantime 
her reasonable estovers of the common.”—1 Statutes 
at large, p. 4; Coke’s 2d Institute, vol. 1, p.16. The 
word estover, as here employed, according to Lord Coke’s 
explanation of this part of Magna Charia, is to be taken 
for sustenance, and comprehends “ things that concern the 
nourishment, or maintenance of man in ‘victu et vestitu, 
wherein is contained meat, drink, garments and habita- 
tion.” —Coke’s 2d ‘Institute, vol. 2,p.17. See, also, Park 
on Dower, 250, note (a.) 

If during the forty days, or quarantine, as it was called, 
the heir or tenant of the land put her out, the widow 
might have her writ de quarentina habenda.—1 Coke’s Litt. 
34 (6.); Park, 250, note (b.) But, although it was the 
duty of the heir to assign her dower, the widow had no 
right to tarry in her husband’s house, beyond the forty 
days; and after the expiration of her quarantine, the heir 
might put her out of possession, and drive her to her suit 
for dower.—1 Coke’s Litt. 34 (b.); 4 Kent, 61-2. The 
true construction of this part of Magna Charta, therefore, 
was, that the widow shall enjoy her quarantine for forty 
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days, unless within that time her dower be assigned her. 
7 Johns, 249. Although Magna Charta declared, that 
within forty days after the death of her husband, the 
widow’s “dower shall be assigned unto her”; yet Lord 
Coke says, and very truly, too, “of little effect was that 
act, for that no penaltie was thereby provided, if it were 
not done.’”’—1 Coke’s Litt. 32 (b.), 84 (6.) “ And, there- 
fore, to the end that widowes might have certaintie of 
estate, and that they might enter, and not be driven 
to suit, the law hath provided dower ad ostium ecclesia 
and dower ex assensu patris.’’—1 Coke’s Litt. 84 (b); Jack- 
son v. O’Donaghy, 7 Johns. 249. 

If the widow’s dower was not assigned her during her 
quarantine, she had her right of action to recover it, and 
was entitled (when her husband died seized) to have her 
damages from the day of his death.—1 Coke’s Litt. 82 (b.); 
Jackson v. O’Donaghy, 7 Johns. 249; 4 Kent, 63. 

In the English law, the right to quarantine, as secured 
by Magna Charta, and the statute of Merton, which gave 
the widow her damages, fromthe day of her husband’s 
death, have never been supposed to conflict with each 
other; and no abatement of her damages was allowed, 
by reason of her having enjoyed her quarantine, except 
that in that case the account for rents did not include the 
rents of the dwelling-house during the time she had oc- 
cupied the same under her privilege.—See Swain v. Per- 
rine, 5 Johns. Ch. 492-3. 

Except where it has been repealed, or superseded by 
. legislation designed as a substitute for it, the provision 
of Magna Charta, securing to the widow her quarantine, 
is doubtless the law in the several States of the Union, 
and was in force in Alabama until the passage of the act 
of 1826, the 5th section of which was obviously meant to 
take the place of the quarantine privilege as secured by 
Magna Charta.—See 19 Ala. 828. 

The right of the widow, as against the heir or devisee, 
to damages, or mesne profits from the death of her hus- 
band, has long been a settled principle of our law. 
Whether that right exists among us by virtue of the stat- 
ute of Merton, or by analogy to it, or rests upon the 

42 
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widow’s title, we need not inquire: it is enough that its 
existence is well established.—11 Ala, 32; 13 Ala. 334. 

When, therefore, the act of 1826 was passed, the state 
of our law upon this subject was. this: The widow had 
the right to remain in the mansion-house of her husband, 
for forty days after his death, and the law made it the 
duty of the heir to assign her dower within that time; 
but it imposed no penalty on him, if he failed to do so. 
The widow’s right of possession terminated at the expira- 
tion of the forty days, whether her dower had or had not 
been assigned her; and the heir might then expel her, 
and drive her to her suit for dower, which, if he were 
disposed to contest, might result in her being homeless, 
and without means of support, for a long time before her 
dower was. secured to her. When, however, she did re- 
cover her dower. she was entitled to the mesne profits of 
the same, from the death of her husband, and not simply 
from the expiration of her quarantine. 

By the 5th section of the act of 1826, it was provided, 
that “It shall be lawful for the widow to retain the full 
possession of the dwelling-house in which her husband 
most usually dwelt next before his death, together with 
the out-houses, offices, or improvements, and plantation 
thereunto belonging, free from molestation and rent, un- 
til she shall have her dower assigned her.’’—Clay’s Digest, 
173, §7. The section of the Code upon the same subject 
is not materially different.—Code, § 1359. 

When we consider the antecedent state of the law, the 
object of these statutes seemsclear. The wife depends 
upon the husband, during his life; and after his death, 
the law not only assigns her a portion of his estate, but 
these enactments, by providing that she may remain in 
possession of the mansion-house and adjoining planta- 
tion, free of rent, until her dower is regularly set apart 
to her, make it the interest, as well as the duty of the 
heir, to have it alloted to her without delay. The benefi- 
cent purpose of the act is to furnish her a home until 
that proportion of the estate to which she is legally enti- 
tled is settled and received; otherwise, an unfeeling heir 
might turn her loose upon society, without a house in 
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which to live, or any means of support, until she may 
succeed, at the end of a law-suit, in recovering her dower 
and back rents. Such a recovery would often come too 
late to mitigate the destitute condition in which she 
might be placed during the period intervening between 
her expulsion by the heir, and the allotinent of her dower. 
This view of the statute was expressed in Shelton v. Car- 
roll, 16 Ala. 152. “The object of the statute was, to 
protect the widow in the enjoyment of the homestead, 
and the rents and profits accruing therefrom, until her 
dower was assigned, and to make it incumbent on those 
entitled to. the fee, whether they be the heirs-at-law or 
purchasers, if they desired to obtain possession of the 
portion to which they were entitled in the real estate, to 
become themselves the actors to have the widow’s dower 
assigned her. If they remain inactive, and acquiesce in 
her possession, she is not subject to the payment of rent, 
nor to molestation. Until her dower is assigned, she holds 
the premises for an indefinite period, and may rent them 
out, and appropriate the proceeds to her own use.” So, 
in Inge v. Murphy, (14 Ala. 291,) it is said: ‘“ The object 
of this act must have been, to provide asupport and main- 
tenance for the widow, until her dower should be allotted 
to her”; and in the same case it is declared, that the very 
intent of the statute, “is a provision for the widow until 
her dower is set apart for her.” The same view is ex- 
pressed in Wallace v. Hall.—19 Ala. 372. See, also, Doe 
ex d. Cook v. Webb, 18 Ala. 814. 

It istrue, that the common-law quarantine ceased upon 
the marriage of the widow within the forty days; and that 
this court, in Shelton v. Carroll, (swpra,) held that the wid- 
ow’s right of possession, as established by our statute, was 
not forfeited by hersubsequent marriage. Itis alsotrue that 
in the course of the opinion, and in reference to the widow’s 
right of possession, it is said: “It is but a statutory sub- 
stitute for dower until it is assigned her, and if the subse- 
quent marriage should work a forfeiture of the one, for 
the same reason the other should be forfeited also.” But 
it is plain that the real ground for the decision that the 
widow’s statutory quarantine was not forfeited by her 
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marriage, was, that the humane and enlightened policy 
of the age precluded the idea that the legislature, in ex- 
tending the privileges secured to the widow by Magna 
‘Charta, designed that the rigor ot the ancient rule should 
be applied to these enlarged rights. 

The court, in speaking of the widow’s quarantine as 
“but a statutory substitute for dower until it is assigned 
her,” meant no more, as we think, than that the act giv- 
ing her this right of possession had in view the same ob- 
ject as dower itself, namely, the support of the widow; 
and that it was intended to accomplish that object, during 
the period which might intervene between the death of 
the husband and the assignment of dower. . 

The statute was designed to supply the defects of the 
antecedent law, and proceeds upon the idea of extending 
the widow’s quarantine as recognized by Magna Charta. 
The provision of the statute is one which the law, in its 
provident care, has made in consideration of the desti- 
tute situation in which the widow is cast upon the death 
of her husband, and which is likely to continue until her 
dower is allotted. It never was meant to abridge, but to 
enlarge her previous rights; and we think that a widow, 
who has continued in the possession of the homestead, 
is entitled, when her dower is assigned, and as against 
the heir or devisee, to share in the rents of all the other 
real estate subject to her dower, from the death of her 
husband. If she has oceupied the dwelling-house under 
her quarantine right, the rents of such dwelling-house 
during the period of her occupancy must, of course, be 
excluded from the account. [Having had the use and en- 
joyment of the property itself, she cannot demand that 
the heir shall notwithstanding pay her a third of the 
rents, or value of the use of the property, during the pe- 
riod of her possession. In the very nature of things, the 
use of the identical property is a satisfaction of a claim 
for the rents of the same during such use. 

On the other hand, in taking the account of the rents 
to which the dowress is entitled, it would be manifestly 
improper to charge her with the rents of the quarantine 
property during her occupancy; for that would be to 
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nullify the statute, which secures to her the possession 
‘free of rent.’ 

Statutes similar to, and, in some instances, identical 
with ours, exist in several of the other States. It has 
never been considered in any of those States, so far as we 
have been able to discover, that the privilege conferred 
upon the widow was designed to be so far a substitute for 
her dower until it is assigned as to destroy her right to a 
third of the rents which, during the enjoyment of her 
quarantine, accrued from the other parcels of land sub- 
ject to her dower. On the contrary, the provision has 
been uniformly considered as an extension of the com- 
mon-law quarantine; and notwithstanding the widow has 
occupied the mansion-house under the statute, she is held 
to be entitled to her proportion of the back rents of the 
other parcels of land whereof she is dowable, from the 
death of the husband. To this effect are McReynolds v. 
Counts, 9 Grattan, 242, 244; Driskell v. Hanks, 18 B. 
Monroe, 855, 865; Singleton v. Singleton, 5 Dana, 87, 92; 
which were decided under statutes identical with ours. 
See, also, Rambo v. Bell, 3 Kelly, 209, 210; 5 Johns. Ch. 
492; Branson v. Yancey, 1 Dev. Eq. 77, 82; Wallis v. 
Doe, 2 Sm. & M. 220, 224; 5 Monroe, 57; 12 B. Monroe, 
407; 1 Lomax’ Dig. 91-2; 1 Hilld R. P. 141-2-3; 
2 Rand. 418. 

Decree affirmed. 





SHARP anp WIFE vs. BURNS & COLES. 


[ACTION AGAINST HUSBAND AND WIFE, FOR GOODS SOLD AND DELIVERED. | 


1. Sufficiency of complaint, in description of account.—In an action against hus- 
band and wife, seeking tocharge the wife’s statutory scparate estate for 
“articles of comfortand support of the household,” (Code, § 1987,) it vis 
not necessary to specify in the complaint the several items of which the 
account is composed. 
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2. Relevancy of evidence to prove account.—In such action, the fact that the hus- 
band and wife, during the time covered by the account sued on, ‘‘ did most 
of their trading with plaintiffs,” is relevant and admissible evidence for 
the plaintiffs. 

. What constitutes wife’s statutory separate estate.—A distributive share of an un- 
settled estate, to which the wife was entitled prior to the passage of the 
“ woman’s law” of 1848, but which did not come to her possession until 
after her marriage in the spring of 1853, constitutes a part of her statutory 
separate estate. 

. Charge requiring explanation, but not asserting erroneous legal proposition. —A 
charge to the jury, instructing them that, if the husband or wife contracted 
with plaintiff the accounts sued on, “ and said accounts were for articles of 
comfort and support of the household, suitable to the degree and condition 
in life of the family, and for which the husband would be responsible at 
common law, and the wife owned a statutory separate estate at the time 
the articles in the accounts were furnished, then her separate estate would be 
liable for the payment of said accounts,’—though ambiguous, or calculated to 
mislead the jury, in authorizing them to infer that they might find for the 
plaintifis although the wife’s separate estate was not owned by her at the 
commencement of the suit, is not erroneous: its effect might have been 
qualified by asking an explanatory charge. (Stone, J., dissenting.) 

. Liability of wife's statutory separate estate for articles of comfort and support of 
the household.—The liability of the wife’s statutory separate estate, for 
* articles of comfort and support of the household,” (Code, § 1987,) is not 
affected by the fact that the husband, at the time the articles were fur- 
nished, owned property sufficient to pay for them ; nor by the fact that the 
price of the articles exceeds the annual income of the wife’s separate estate; 
nor by the fact that the husband was recognized as the debtor, and after- 
wards gave a mortgage to secure the debt. 

. Formand sufficiency of verdict —In a verdict for the plaintiffs in this action’ 
it is not necessary that the items of the account for which the wife’s sepa- 
rate estate is found liable should be specified. 

7. Form of judgment.—The judgment in this case held sufficient, and in proper 
form, on the authority of Ravisies v. Stoddart § Co., 82 Ala. 599. 

- Question of practice not revisable on error.—The action of the cireuit court, in 
requiring the appellant’s counsel, during the trial, to deliver to the opposite 
counsel'a paper which is legal evidence in the cause, cannot be revised on 
error or appeal. 





APPEAL from the Cireuit Court of Dallas. 
Tried before the Hon. Nat. Cook. 


Tuts action was brought by the appellees, as partners, 
against Benjamin 'T. Sharp and Maria, his wife ; and was 
commenced on the 15th October, 1857. The complaint, 
as amended, contained three counts, which were in the 
following words: 

“The plaintiffs claim of the defendants $2,000, due by 
account on the Ist January, 1857, for merchandise, goods 
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and chattels, sold and furnished, and money loaned and 
furnished, by plaintiffs to defendants, prior to that time ; 
and plaintiffs aver, that said Maria Sharp has a separate 
estate, held under the provisions of the Code of Alabama ; 
and that said account was contracted for articles of com- 
fort and support of the household, suitable to the degree 
and condition of the family, and, with interest thereon, 
is now due and unpaid. 

‘“« And the plaintiffs claim of the defendants $2,000, for 
this: that the said plaintiffs, heretofore, on the 1st Janu- 
ary, 1855, sold and delivered to the defendant B. T. Sharp, 

at his special instance and request, divers goods, wares 
and merchandise, to the value of $27 87; and on the Ist 
January, 1856, sold and delivered to said B. T. Sharp 
goods, wares and merchandise, to the value of $618 ; and 
on the 1st January, 1857, sold and delivered to the said 
B. T. Sharp goods, wares and merchandise, to the value 
of $1,795; and the said defendants were then living 
together in lawful wedlock, in the State of Alabama, and 
had a family and servants, constituting their houschold ; 
and the said goods, wares and merchandise were articles 
of comfort and support of the said household, suitable to 
the degree and condition in life of the said family, and for 
which the said husband, B. T. Sharp, would be respon- 
sible at common law. And the plaintiffs aver, that at the 
time of the sale and delivery of the said goods to the said 
B. T. Sharp, and at the time this suit was brought, the 
said defendant Maria Sharp had certain negro slaves in 
her possession —to-wit, a negro man named Cato, of the 
value of $1,000; a negro man named Ephraim, of the 
value of $1,000; a negro woman named Polly, of the 
value of $1,000; and a negro woman named Milly, of 
the value of $1,000—and said Maria Sharp was, at the 
dates aforesaid, and still is, the owner of said slaves, and 
owned and possessed them as her separate estate under 
the provisions of the Code of Alabama, sections 1987 and 
1988, article 3, title 5, of part 2d, and the said Maria 
Sharp has received the said slaves since the Ist day of 
March, 1848. And the plaintiffs aver, that said sum of 
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money is justly due and unpaid; and they claim the 
_ game, with interest thereon. 

“‘ And the plaintiffs claim of the defendants $2,000, for 
this: that the said plaintiffs, heretofore, on the — day of 
—, 1857, sold and delivered to the said defendants, at 
their special instance and request, divers goods, wares 
and merchandise, to the value of $2,000; and the said 
defendants were then living together in lawful wedlock, 
in the State of Alabama, and had a family and servants, 
constituting their household ; and the said goods, wares 
and merchandise, were articles of comfort and support of 
the said household, suitable to the degree and condition 
in life of the said family, and for which the said husband, 
B. T. Sharp, would be responsible at common law. And 
the plaintiffs aver, that at the time of the sale and delivery 
of the said goods, wares and merchandise to the said de- 
fendants, the said defendant Maria Sharp had certain 
negro slaves in her possession—to-wit,” &c., (specifying 
the names and value of the slaves, as in the second count) 
‘the said Maria Sharp being the owner of said slaves at 
the dates aforesaid, when said articles were sold and de- 
livered to the said defendants, and being still the owner 
of said slaves; and owning and possessing the same at 
the several periods of time aforesaid, and also at the time 
this suit was commenced, as her separate estate under the 
provisions of the Code of Alabama, as defined in sections 
1987 and 1988; and having received the said slaves since 
the Ist day of March, 1848. And the plaintiffs aver, that 
said sum of money is justly due and unpaid; and they 
claim the same, with interest thereon.” 

The defendants demurred to each count of the com- 
plaint, “in short by consent,” and specified the following 
causes of demurrer: “1st, the complaint does nut aver 
that the articles furnished were ‘ of comfort. and support 
to the household’; 2d, it does not aver that the articles 
furnished were ‘suitable to the degree and condition in 
life of the family’; 3d, it does not aver that they were 
articles ‘for which the husband would be responsible at 
common law’; 4th, it does not aver under which statute 
the wife’s separate estate is claimed; 5th, it does not aver 
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and set forth the particular separate estate owned by the 
wife at the time of the contract ; 6th, it does not aver that 
the separate estate described existed at the commencement 
of the suit; Tth, it does not set out each item of the 
account sued on, so that the defendants might demur for 
a misjoinder of defendants; and, 8th, because it is in per- 
sonam, and not inrem.” The court sustained the demur- 
rer to the Ist count, and overruled it as to the 2d and 34d; 
and the defendants then pleaded, jointly and separately, 
non assumpsit, and Mrs. Sharp also pleaded that the slaves 
specified in the complaint belonged to ler husband, and * 
not to herself. ) 

‘“‘On the trial,” as the bill of exceptions states, “it was 
proved, that. Mrs. Maria Sharp was the daughter of Daniel 
Kirkland, deceased, who died in Autauga county, in 1842, 
intestate ; that said Kirkland’s estate was distributed in 
December, 1853 ; that Mrs. Sharp received, on the distri- 
bution of said estate, as her distributive share, the follow- 
ing slaves, viz., Cato, then worth $750, Polly, worth $700, 
Martha, now dead, Ephraim, worth $1,000, Milly and 
child, worth $1,000, Cireta, a girl worth $300, and Martin, 
worth $200; that said slaves, except the one now dead as 
above stated, have been in the possession of Mrs. Sharp 
ever since she so received them, and are still in her pos- 
session; and that they are worth more now than when 
she received them. The value of said slaves at the time 
of the trial was also proved. It was further shown, that 
the defendants were married in the spring of 1853; that 
the said Maria was never before married; that at the time 
of said marriage, and for three years afterwards, the said 
B. T. Sharp had ten or twelve negroes of his own in his 
possession; that the value of Mrs. Sharp’s interest in her 
father’s real estate, in 1853, was $844 50, and in negroes 
$4,512 50; that said Sharp and wife kept house soon after 
their. marriage, and continued to keep house as long as 
they lived together in 1857; that they had a child, which 
is still living; that they kept servants about their house 
and kitchen, and lived in as good style as people of their 
property ordinarily did, and were people of common in- 
telligence and education. The evidence tended to show, 














658 ALABAMA, | 
Sharp and Wife v. Burns & Coles. 











also, that Sharp and wife, during the years 1854, 1855, 
and 1856, contracted large store-accounts with the plain- 
tiffs; that plaintiffs’ clerk presented said accounts to said 
B. T. Sharp, who did not dispute them, but gave his note 
for them ; and that when said note was presented to Mrs. 
Sharp for her signature, she refused to sign it, and did not 
acknowledge said accounts. Said accounts, as presented, 
amounted to $1,928 80, and were as follows,” &ec. 

“The evidence tended to show, also, that plaintifts’ 
clerk, by their direction, had drawn off an account of 
those items of the above accounts with which they thought 
Mrs. Sharp was chargeable, amounting to about $1,000, 
and presented the same to her; that she kept the same 
for examination, and, when afterwards asked whether it 
was correct, said, that it was except in a few small items. 
These things were proved by plaintiffs’ book-keeper, who 
stated, that all he knew about the correctness of the ac- 
counts was from finding them on plaintiffs’ books, and 
from the admissions of the parties as above stated; that 
he did not know, of his own knowledge, that the goods 
were sold or delivered, as he did not see them sold or de- 
livered. Said witness also stated, against the objection 
of the defendants, that Sharp and wife, during the years 
1854, 1855, and 1856, did most of their trading with plain- 
tiffs; and to the ruling of the court in allowing this evi- 
dence to go to the jury the defendants excepted. 

“The defendants’ counsel here presented an account to 
the witness, and asked him in whose handwriting it was, 
and what he knew about it. The witness stated, that it 
was in“fis*handwriting, and was the one which he had 
drawn off from plaintiffs’ books. After making this 
proof, the defendants’ counsel retained the account, and 
did not offer to read it in evidence; but afterwards handed 
said account, for cross-examination,to plaintiffs’ attorneys, 
who handed it back to them. In answer to questions 
from plaintiffs’ counsel, the witness stated, that said ac- 
count was, he thought, the one which he had presented 
to Mrs. Sharp, and which she had kept for examination, 
and said was correct, as abovestated. Thereupon, plain- 
tiffs’ counsel asked defendants’ counsel for said account; 
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but the latter refused to let them have it, and claimed 
that, as a private paper, plaintiffs’ counsel had no right to 
it. The court required the defendants’ counsel to deliver 
up said account to plaintiffs’ counsel ; to which ruling of 
the court the defendants excepted. The plaintiffs then 
read said account to the jury, against the defendants’ 
objection; to which, also, the defendants excepted. 

“The degree and condition in life of the [defendants’] 
family was proved. There was proof by the witness Cole, 
who was an experienced merchant, tending to show that 
the articles specified in said last account were articles 
of comfort and support, usually enjoyed and used by such 
a family, and suitable for such a family. The defendants 
read to the jury, after proving its execution, the following 
deed of mortgage.” (This mortgage, dated the 25th 
March, 1857, was executed by the defendant B. T. Sharp, 
conveyed to the plaintiffs nine negroes and a tract of 
land, was intended to secure the payment of certain debts 
owing by said Sharp to them, including the accounts here 
sued on, and authorized the mortgagees to sell the prop- 
erty if the debts were not paid by the Ist February, 1858.) 
“ The evidence tended to show, that this mortgage was 
given to secure the accounts here sued on, and that the 
property conveyed by it was worth from five to eight 
thousand dollars. There was evidence tending to show, 
that the mortgaged property had all beeu sold, and the 
proceeds appropriated to the payment of debts of said 
B. T. Sharp having prior liens to plaintiffs’ debt; and 
that plaintiffs could not realize anything from it towards 
the payment of the debts here sued on. The accounts 
sued on were charged on plaintiffs’ books to Sharp and 
wife.” 

“The court charged the jury, that if they believed from 
the evidence that the defendants were married in the 
spring of 1853; and that Mrs. Sharp, in December, 1853, 
after her marriage, came into the possession of property 
from the estate of. her father, Daniel Kirkland, deceased, 
who died in 1842,intestate,—then the property so acquired 
by her would constitute her separate estate in law; and 
that if they believed either Mr. or Mrs. Sharp contracted 
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accounts with plaintiffs during the years 1854, 1855, and 
1856, and that said accounts were for articles of comfort 
and support of the household, suitable to the degree and 
condition in life of the family, and for which the husband 
would be responsible at common law, and that Mrs. Sharp 
owned this separate estate at the time the articles in the 
accounts were purchased, then her separate estate would 
be liable for the payment of said accounts.” 

The defendants excepted to this charge, and then asked 
the following charges: 

“1. That if the jury believed from the evidence that 
B. T. Sharp himself owned property sufficient to pay 
these accounts, then the separate estate of the wife is not 
liable. 

“2. That whenever the claim sued on exceeds the an- 
nual income of the wife’s separate estate, it is prima-facie 
evidence that the articles furnished were not suitable to 
her estate and condition in life; and that the plaintiffs 
cannot recover, unless they have proved that the accounts 
sued on, in any one year, were not (?) exceeded by the 
annual income of the wife’s separate estate. 

“3. That if the plaintiffs recognized the claim sued on 
as the debt of B. T. Sharp, as evidenced by the mortgage 
in evidence, then the separate estate of Mrs. Sharp is not 
liable to pay it. 

“4, That if the mortgage of B. T. Sharp embraced the 
claim sued on, and conveyed to the plaintiffs property 
enough to have paid all the debts named in it; and the 
plaintiffs have not accounted for said property, nor shown 
what has become of it,—then the plaintiffs cannot recover 
of Lb. T. Sharp in this action, nor subject Mrs. Sharp’s 
separate estate to its payment. 

“5. That if Mrs. Sharp’s father died in 1842, intestate, 
and the property named in the complaint came to her 
from his estate,—upon her marriage with B. T. Sharp, it 
became absolutely his, on reducing it to possession, and 
is not liable to condemnation as her separate estate, and 
no judgment can be rendered against her in this action. 

“6, That if they find for the plaintiffs, they must return 
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in their verdict the items of the account for which they 
find the wife’s separate estate liable.” 

The court refused each one of these charges, and to the 
refusal of each the defendants excepted. 

The judgment is in the following words: ‘Came the 
parties,” &c., “and thereupon came also a jury,” &c., 
“who, upon their oaths, do say, ‘ We, the jury, tind. the 
issues in favor of the plaintiffs, and assess their debt and 
interest at the sum of $1,281 19; and we find the follow- 
ing separate estate to belong to the said Maria Sharp, 
to-wit, slaves Cato, Ephraim, Polly, and Milly.’ It is | 
therefore considered by the court, that the plaintiffs recover 
of the defendant B. T. Sharp the said sum of $1,281 19, © 
so assessed by the jury, with the costs in this behalf ex- 
pended; and it is further ordered and considered by the 
court, that the said slaves, Cato, Ephraim, Polly and 
Milly, which belong to the separate estate of Mrs. Maria 
Sharp, are subject and liable for the payment ot said sum 
of $1,281 19 and the costs of this suit; and if said debt, 
costs and interest, are not paid by the said B. T. Sharp, 
then it is further ordered by the court, that an order issue 
directing the sheriff to sell said slaves, or so many as may 
be necessary to pay said debt, costs and interest; and it 
is further ordered by the court, that satisfaction of one of 
these judgments shall be a satisfaction of both.” 

The overruling of the demurrer to the second and third 
counts of the complaint, the several rulings of the court 
on the evidence, the affirmative charge given, the refusal 
of the several charges asked, and the judgment rendered, 
are now assigned as error. 


Gro. W. GayLe, for appellants. 
Byrp & Mor@ay, contra. 


A. J. WALKER, C. J.—The second and third counts 
of the complaint are not defective in the particulars men- 
tioned in the first, second, third, fourth, fifth, sixth, and 
eighth assignments of demurrer. The objection made in 
the seventh assignment of demurrer is not valid. It was 
nov unecessary, at common law, in a suit upon an acovuut, 
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to specify the several articles of goods, wares and mer- 
chandise charged; nor is there any reason why it should 
be required in a proceeding under section 1987 of the 
Code.—2 Chitty on Pleading, 55-56. There was no error 
in overruling the demurrer to the second and third counts 
of the complaint. 

[2.] The evidence that the defendants did most of their 
trading with the plaintiffs, was admissible. The fact that 
the defendants chiefly procured their supplies from the 
plaintiffs, perhaps contributed something to the argument, 

that the comfort and support of the hoasehold was not 
otherwise provided for, and that those articles sold by the 
plaintiffs were really for the comfort and support of the 
household, and such as the husband would be responsible 
for at common law. 

[3.] The first proposition of the charge given by the 
court is, that a woman, who married after the Code went 
into operation in 18538, and who. was then entitled to a 
distributive share in the estate of one who died in 1842, 
had. a separate estate in property received after her mar- 
riage as her distributive share in such estate. This prop- 
osition is unquestionably correct ; for section 1982 of the 
Code expressly enacts, that property of the wife, held by 
her previous to the marriage, is her separate estate; and 
the interest of a distributee of an estate is property. 
Hardy v. Boaz, 29 Ala. 168. Where the marriage occurred 
after the enactment of the law providing separate estates 
for married women, property which she held at the time of 
the marriage, no matter when acquired, is her separate 
estate. It was remarked in Iardy vy. Boaz, (supra,) that 
the acts of 1848 and 1850, concerning separate estates, 
had “no retroactive effect upon estates which had accrued 
to, and vested in the wife, but operate only as to the prop- 
erty or interests which accrued to, and were acquired by 
the wife after their passage.” This remark has relation 
only to cases where the marriage occurred before the 
adoption of the statutes, and was simply designed to assert 
that they did not retroact upon property which accrued 
under pre-existing marriages. Allowing those statutes 
to operate upon property held by a woman before their 
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adoption, does not give them a retroactive operation, if 
the marriage occurred after their adoption.—Kidd v. 
Montague, 19 Ala. 619; Manning v. Manning, 24 Ala. 
386. 

[4.] The latter part of the charge, assuming the mar- 
riage of the defendants, sums up as the requisites to make 
the feme covert’s separate estate liable to the payment of 
the accounts, the following—that the accounts were con- 
tracted bythe husband or wife, in 1854, 1855, and 1856; 
that they were for articles of comfort and support of the 
household, suitable to the degree and condition of the 
family, for which the husband would be responsible at 
common law, and that the wife owned the separate estate 
at the time the articles were purchased. The marriage 
of the defendants was evidently an established and undis- 
puted fact in the case; and the court was, therefore, au- 
thorized to assume its existence in giving instructions to 
the jury.—Kirkland v. Oates, 25 Ala. 465; Nelms v. Wil- 
liams, 18 Ala. 650; McDougald v. Rutherford, 80 Ala. 
253. This summary of the facts necessary to render a 
wife’s statutory separate estate liable, is in strict conform- 
ity to the law, as expounded in the decisions of this 
court.—Durden and Wife v. McWilliams, 31 Ala. 4388; 
Ravisies v. Stoddart, 82 ib. 599. If the charge had predi- 
cated the plaintiffs’ right of recovery upon the facts stated, 
it would have been incorrect, because it does not include 
among those facts that of the ownership of the property 
at the commencement of the suit. It simply deduces 
the liability of the separate estate from those facts, but 
does not assert.that, upon those facts, this particular action 
could be maintaired. The charge covers the question of 
the liability of the separate estate to be subjected by 
action to the payment of the accounts—not the question 
of its liability to an action brought at the time when this 
suit was commenced, If the charge was ambiguous, or 
tended to mislead the jury, without asserting an erroneous 
proposition of law, the defendants should have protected 
themselves, by asking an explanation.—Taylor v. Kelly, 
31 Ala. 59; Skinner v. State, 30 Ala. 524. 

[5.] The defendants were not entitled to have any one of 
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the six charges asked by them given. The right to subject 
the. wife’s separate estate to payment for the articles de- 
scribed in section 1987 of the Code, is not aftected by the 
solvency and ability of the husband to pay, nor Ly-the 
fact that the husband has been recognized as a debtor, or 
has given a mortgage to secure the payment. Whenever 
the combination of circumstances described in section 
1987 exists, the wife’s separate estate is liable. The hus. 
band is undoubtedly also liable personaliter ; and the fact 
that. securities have been taken to make his liability effec- 
tual, could no more relieve the wife’s separate estate 
from the charge upon it, than would the taking of similar 
steps in other cases where a creditor has distinct reme- 
dies. That an account exceeded the income of the separate 
estate, is not, per se, a legal reason for an exemption of 
the separate estate from:the charge. The 5th charge re- 
quested is at variance with the doctrine, which we have 
announced in reviewing the first proposition of the charge 
given. 

[5.]} We can’ perceive no reason for requiring, as the 
sixth charge proposes, a specification in the verdict of the 
items of the account. 

[7] The judgment entry seems to be in substantial 
conformity to that prescribed in Ravisies v. Stoddart, 
supra. If there be any defect in it, it is not pointed out 
in the argumeat of counsel, and has escaped our attention. 

[8.] It is a practice uniformly pursued in this court, to 
refuse a reversal for anything in the conduct of the court 
below which could not have exerted any influence preju- 
dicial to the appellant upon the trial. The account which 
the court compelled the appellants’ counsel to deliver to 
the opposite counsel, that he might introduce it in evi- 
dence, was certainly adinissible and competent testimony, 
in the connection in which it was offered. The effect of 
the conduct of the court was simply to procure the read- 
ing of legal evidence. If the court transcended its powers, 
(which we do not mean to assert,) no prejudice to- the 
appellants, so far as the cause is concerned, has resulted. 
As well might it be said, that there is a reversible error, 
when some means of fraud or deception have been used 
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to procure the attendance of a witness whose testimony 
is legal. Upon an appeal from a judgment in a cause, 
there can be no inquiry into the agencies resorted to for 
the procurement of the possession of documentary evi- 
dence, which is admissible. 

The judgment of the court below is affirmed. 


Stonz, J., dissents from the opinion of the majority on 
the charge given. 





McMILLAN vs. HURT. 


[SUMMARY PROCEEDING AGAINST STATUTORY SEPARATE ESTATE OF FEME COVERT. | 


1. Sufficiency of suit against husband, and of notice.—To sustain a summary pro- 
ceeding, by notice and motion, against the wife’s statutory separate estate, 
(Code, § 1988,) after a judgment has been obtained against the husband 
alone, and an execution thereon been returned “ no property found,” it is 
not necessary that, in the suit against the husband, the demand should 
have been described as one for which the wife’s separate estate is liable ; 
nor is it necessary that the husband should have notice of the motion. 


AppEAL from the Circuit Court of Wilcox. e 
Tried before the Hon. Nat. Coox. 


Tuis proceeding was instituted by the appellee, who, 
on the 8th September, 1858, by his attorneys, had a no- 
tice issued and served on the appellant, in the following 
words: “To Mrs. Elizabeth McMillan, the wife of Thomas 
McMillan: Take notice, that at the next term of the 
circuit court of Wilcox county, I will suggest to said 
court that, at the fall term of said court, 1855, I recov- 
ered a judgment against your husband, Thomas N, Mc- 
Millan, alone, for the sum of $330 19,in a suit brought 
‘by H. H. Hurt against him, upon contracts for divers 
goods, wares and merchandise, which consisted of articles 
of comfort and support of his and your household, suita- 
ble to the degree and conditiou in life of his and your 
43 
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family, and for which he would be responsible at common 
law,—which contracts were made in the years 1852, 1853, 
and 1854, while you were his wife; and that an execu- 
tion has issued upon said judgment, and has been returned 
‘not satisfied’, or ‘no property’; and that at the time of 
making such contracts, you were the owner, and in pos- 
session of the following property, to-wit, a negro woman 
by the name of Susan, and Julia, which was your separate 
estate, secured to, and held by you, under the provisions 
of the act of the legislature of Alabama, approved March 
1, 1848, ‘securing to married women their separate es- 
tates ’,—which property you still own and hold as afore- 
said; and that [ will move said court for an order for the 
sale of said property, or so much thereof as may be neces- 
sary for the satisfaction of said judgment, or so much as 
was rendered upon the contracts aforesaid.” 

The defendant demurred to the notice, on the follow- 
ing specified grounds: “1st, that it does set forth such a 
judgment against Thomas N. McMillan as will authorize 
a motion against this defendant, or a judgment on motion 
tor the condemnation of her separate estate to satisfy the 
same; and, 2d, that said Thomas N. MeMillan is not 
made a party to this motion.” The court overruled the 
demurrer, and, the cause being submitted to its decision, 
without the intervention of a jury, on an agreed state- 
ment of facts, rendered the following judgment: **Came 
the parties,” &c., “and it appearing to the satisfaction of 
the court, on proof duly made, that the plaintiff brought 
suit against Thomas N. McMillan, the husband of the 
defendant, alone, to the fall term, 1855, upon a contract 
for articles of comfort and support of the household of 
said Thomas N. and defendant, suitable to the degree and 
condition in life of their family, and for which the said 
Thomas N. would be responsible at common law; and 
that a judgment was rendered in said cause, at said term, 
against the defendant therein, upon said contract, for 
the sum of $275, upon which an execution was regularly 
issued, and returned ‘not satisfied’; and that said judg- 
ment is unpaid; and that said defendant is the wife of 
said Thomas N. McMillan; and that she did, at the time 
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of making said contract, own and possess a separate es- 
tate, consisting partly of two slaves, Susan and Julia by 
name, held by and secured to her by virtue of an act 
of the legislature of this State, approved March 1, 1848, 
entitled ‘An act securing to married women their sepa- 
rate estates’, which slaves she still owns as aforesaid,— 
it is therefore ordered by the court, that said slaves, Su- 
san and Julia, or so much thereof as may be necessary to 
pay the said sum of $275, with interest thereon, be sold 
for the payment of said sum of $275, with interest thereon 
from the fall term of said court, 1855, and the costs of 
this motion ; and that an order issue to the sheriff, requir- 
ing him to sell said property pursuant to the terms of 
this order.” 

The overruling of the demurrer to the notice, and the 
judgment rendered, are now assigned as error. 


















Byrp & Mor@ay, for appellant. 
D. W. Bane, contra. 








STONE, J.—The only question argued in this case, 
arises on the construction of sections 1987 and 1988 of 
the Code. A suit, in the usnal form, was prosecuted, and 
a judgment recovered, against appellant’s hasband,—he 
being sued alone. Execution on that judgment being re- 
turned “not satisfied,” a notice was issued to Mrs. 
MeMillan, under section 1988 of the Code, as the owner 
of a separate estate under the act of 1848. It alleged, 
that her separate estate was liable for “articles of com- 
fort and support of the household”’, &c., embraced in the 
recovery against her husband. It is here urged, that no 
recovery can be had against the estate of Mrs. McMillan, 
because, in the suit against her husband, the demand is 
not described as one for which her separate estate is liable 
under section 1987. The suit against the husband, as we 
nave said, was in the usual form, and gave no notice that 
any attempt would be made to subject Mrs. McMillan’s 
separate estate to its payment. 

We think the ruling of the circuit court on this ques- 
tion was free from error. There is nothing inthe statute 
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which, in the suit against the husband alone, requires 
the averment, that the contract on which suit is brought, 
was “for articles of comfort and support of the house- 
hold, suitable to the degree and condition in life of the 
family, and for which the husband would be responsible 
at common law.”’ Nor can we conceive of any good re- 
sult which such averment would accomplish. The exist- 
ence or non-existence of these facts does not necessarily 
enter into the husband’s liability; and the ascertainment 
of their existence, in a suit against the husband alone, 
would furnish no evidence of their truth, in the trial of a 
motion against the wife’s separate estate. Nor can it be 
necessary to enlarge the statute by construction, and re- 
quire that the husband shall have notice of the motion. 
Judgment affirmed. 





GOODE & ULRICK vs. LONGMIRE. 


[TRIAL OF RIGHT OF PROPERTY IN SLAVES. ] 


1. Levy of attachment or execution on vested remainder.—A vested remainder in 
slaves cannot, either at common law, or under the statutes of this State, 
be attached or seized under execution during the continuance of tbe life 
estate, while the slaves are in the possession of the tenant for life. 

2. What constitutes wife’s statutory separate estate—Where a vested remainder in 
slaves, bequeathed to the wife, passed to the husband on his marriage prior 
to the passage of the ‘*woman’s law ” of 1848, and the tenant for life con- 
veyed his interest.to the wife in 1852, the particular estate does not merge 
in the remainder, but constitutes a part of the wife’s statutory separate 
estate. 


AppgEaL from the Circuit Court of Monroe. 
Tried before the Hon. C. W. Rapier. 


Tuts was atrial of the right of property in several 
slaves, between the appellants, as plaintiffs in attachment 
against William M. Longmire, and Mrs. Sarah J Long- 
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mire, the wife of said defendant in attachment, as claim- 
ant. The plaintiffs’ attachment was sued out on the 23d 
December, 1857, and was levied by the sheriff, on the 
next day, on the slaves in controversy, to-wit, Caroline 
and her five children, who were found at the dwelling- 
house of said defendant in attachment. The facts dis- 
closed on the trial, as stated in the bill of exceptions, are 
substantially. the following: 

Caroline was the daughter of a slave named Rose, who 
was given to the claimant’s mother, (then the wife of B. 
F. Lyon,) in South Carolina, by her father, and went into 
the possession of said Lyon and wife under the gift. B. 
F. Lyon died in South Carolina, in 1824, leaving a last 
will and testament, which was there admitted to probate, 
in the following words: “This I leave as my last will 
and testament: that my beloved wife, Susannah B. Lyon, 
keep all my property together as it now is, and give my 
children a liberal education; and when they become of 
age, or marry, that they have an equal share of the estate— 
that is, leaving my beloved wife one-third of the estate, 
and at her death all to go to my children; and I leave 
my beloved wife as sole executrix of my estate.” Said 
Lyon and wife had two children, one of whom is the 
claimant. |The woman Caroline was born after his death. 
Mrs. Lyon qualified as executrix of her husband’s will, 
and took possession of all his property; including 
in her inventory of the estate the woman Rose and her 
three children. In 1827, Mrs. Lyon married one Garrett 
Lon emiré, and afterwards removed with him to this State, 
in company with her children and slaves. The claimant 
and William M. Longmire were married in this State, in 
1838, or 1839; and soon after their marriage, Mrs. Long- 
mire (formerly Mrs. Lyon) divided the slaves in her pos- 
session between herself and her two children, retaining 
Caroline and her children as a part of her own share. In 
1852, Mrs. Longmire made another division of the slaves 
remaining in her possession, and Caroline and her chil- 
dren were then given or allotted to the claimant. Garrett 
Longmire never claimed any interest in the slaves while 
in his wife’s possession. 
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The court charged the jury, on this evidence, as follows: 

“1. If the slave Rose was given to Susannah B. Lyon 
by her father, and was reduced to the possession of her 
husband, B. F. Lyon, during coverture, in South Caro- 
lina; then, by the common law, which, in the absence of 
proof to the contrary, is presumed to prevail there, said 
slave became absolutely his property by such reduction 
to possession. 2. By the terms of the will of said B. F. 
Lyon, the share of the estate which fell to Susannah B. 
was a life estate in her, with remainder over to her chil- 
dren. 38. The right of the children to this remainder 
vested on the death of said B. F. Lyon; and on the mar- 
riage of the claimant, his daughter, with said William 
M. Longmire, she ceased to be a tenant in common with 
the other remainder-man, and her said husband became 
tenant in common in her stead. 4. If the claimant in- 
termarried with said William M. Longmire before the 1st 
March, 1848, when the act securing to married women 
their estates went into operation, then the right which 
said Longmire acquired by his marriage was not affected 
by the act of 1848, and the remainder interest in the 
wife’s property under the will became absolute in the 
husband. 5. If Mrs. Susannah B. Longmire conveyed 
her life interest in the attached slaves to her daughter, 
the claimant, in 1852, this life interest did not pass to 
the husband by virtue of his vested interest in the re- 
mainder, but would be held by the wife, as her separate 
estate, under the acts of 1848 and 1850. 6. Though the 
remainder interest in the slaves may have become vested 
in said William M. Longmire, yet, while the lite interest 
of Mrs. Susannah B. Longmire remained in the claimant, 
as her separate estate, during the life of her mother, the 
remainder interest of William M. Longmire would not 
be subject to attachment or execution at law.” 

To the 5th and 6th of these charges the plaintiffs ex- 
cepted, and requested the court to give the following 
charges: “1. In the absence of any adverse possession, 
the possession of the tenant for life, under the will cre- 
ating the estate for life and the remainder, was the pos- 
session of the remainder-man; and if this interest vested 
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before the act of 1848 was passed, then, upon the prop- 
erty being reduced to actual possession by William M. 
Longmire, though after the act of 1848, the title became 
absolute in him, and the wife cannot claim it under the 
act of 1848. 2. If the remainder in the slaves is absolute 
in William M. Longmire, the husband, (the claimant, his 
wife, having the life interest of her mother as her sepa- 
rate estate,) then the interest of the husband is subject to 
levy under attachment at law, and can be sold under ex- 
ecution against him.” The court refused each of these 
charges, and the plaintiffs excepted. 

The charges given, and the refusals to charge as re- 
quested, to which exceptions were reserved, are now 
assigned as error. 


Anprrson & Boytzs, for appellant.—1. The court erred 
in giving the 5th charge, and in refusing the 1st charge 
asked. The claimant’s title as remainder-man accrued at 
the death of the testator.—17 Ala. 726; 30 Ala. 712. 
On her marriage with William M. Longmire, after the 
slaves had passed into the possession of the tenant. for 
life, the husband’s marital rights attached.—Walker v. 
Fenner, 28 Ala. 867. On the claimant’s subsequent ac- 
quisition of her mother’s interest, it enured to the use of 
the larger estate, and was merged in it; so that the hus- 
band might sell it, or creditors might subject it to his 
debts.—2 Dev. & Bat. 133. Neither the Code, nor the 
act of 1848, operates on rights which existed at the time 
of its enactment.—Kidd v. Montague, 19 Ala. 619; Man- 
ning v. Manning, 24 Ala. 386; Stearns v. Weathers, 
30 Ala. 712; Hardy v. Boaz, 29 Ala. 168. The provis- 
ions of the Code do not apply to separate estates created 
by deed prior to 1848, although the marriage was subse- 
quent.— Willis v. Cadenhead, 28 Ala. 472. 

2. The court erred, also, in giving the 6th charge, and 
in refusing the 2d charge asked. A vested remainder in 
slaves may be sold under execution during the possession 
of the tenant for life—2 Dev. & Bat. 133; 4 ib. 384; 
10 B. Monroe, 394; 13 ib. 511. <A vested remainder or 
reversion in slaves may be sold under exectition, subject 
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to the rights of a hirer or other particular tenant.—7 Ired. 
14, 47; 11 Ived. 424; 3 Ired. Eq. 522; 81 Ala. 447; 
27 Ala. 126-7; 19 Ala. 619. There is no distinction in 
principle, between taking and selling the right of one of 
two or more joint owners who are in the present posses- 
sion of a chattel, or taking the goods of a partnership 
under execution against one of the partners, and taking 
and selling a vested remainder during the existence of 
the particular estate ; nor is there any greater hardship in 
the latter, than in either of the former cases; and yet the 
principle has been long settled in both the former cases. 
Winston v. Ewing, 1 Ala. 129; Moore & Co. v. Sample, 
3 Ala. 319; 17 Ala. 20, 862; 3J. J. Mar. 215. Inde- 
pendently of these authorities, and the principles on 
which they are based, the right to sell a vested remainder 
during the continuance of the particular estate, may be 
safely rested on section 2455 of the Code.—McConeghy. 
v. McCaw, 31 Ala. 447; 7 J. J. Mar. 279; 8 Dana, 270; 
3 Ired. Eq. 522. | 


E. 8. Dar@an, contra.—1. At common law, a sheriff 
was required to take possession of goods levied on, and a 
mere levy without taking possession was void.—Banks v. 
Evans, 10 Sm. & Mar. 35; Rice v. Tower, 1 Gray, (Mass.) 
426; Bryan v. Bridge, 6 Texas, 187; Price v. Shipps, 
16 Barbour, 585. The law could not be so inconsistent 
with itself, as to allow a sheriff to levy and take posses- 
sion, and then permit him to be sued as a trespasser; and 
it is certain that, if he took the possession from the ten- 
ant for life, he would commit a trespass. The common 
law, then, cannot authorize a remainder in slaves to be 
Jevied on during the continuance of the life estate.-—Dud. 
(S. C.) R. 62, The North Carolina cases, which hold that 
such a levy may be made, cannot be sustained by the 
rules of the common law, and must be founded on local 
statute. The cases of partners and joint owners are not 
analogous to this; because each joint owner or partner 
is entitled to the possession, and the sheriff, in taking 
possession, does no more than they can do, and is not 
guilty of a trespass. 
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2. There is nothing in the Code which changes this 
rule of the common law. The first subdivision of section 
2455 relates exclusively to real estate. The second sub- 
division evidently contemplates possession in the defend- 
ant as requisite to alevy and sale. The third subdivision 
authorizes a levy and sale of an equity of redemption in 
either land or personal property. It may well be ques- 
tioned, whether this last clause authorizes a levy and sale 
of an equity of redemption, when the possession of the 
property is not with the defendant. But, be this as it 
may, it does not include a remainder, which is in no sense 
an equity of redemption. The statute cannot be extended 
by construction, and the courts cannot alter the common 
law further than it has béen altered by the legislature. 

3. The gift of the particular estate to the claimant, in 
1852, became her separate estate under the Code, and did 
not pass to her husband; consequently, the property was 
in the same condition as if the gift had never been made, 
and the possession had remained with the claimant’s 
mother. 


R. W. WALKER, J.—1. To constitute a levy on per- 
sonal property, the officer must assume dominion over it. 
He must not only have a view of the property, but he 
must assert his title to it, by such acts as would render 
him chargeable as a trespasser, but for the protection of 
the process.—Westervelt v. Pinckney, 14 Wend. 123; 
Beekman v. Lansing, 3 Wend. 450; Bryan v. Bridge, 
6 Texas, 141; Learned v. Vanderburgh, 7 How. P. R. 
879; Crocker on Sheriffs, §§ 369, 427-8; 5 Denio, 198; 
9 Ala. 519; Smith v. Niles, 20 Vermont, 320. 

If slaves may be takeu, under attachment against one 
who has a vested remainder in them, the sheriff, in order 
to complete the levy, must be authorized, not only to 
seize the slaves, but to take them into his custody, and, 
unless they are replevied, to hold them to satisfy the 
judgment which the creditor may recover, , For, when 
the law gives a man anything, it gives him thé means of 
obtaining it, (Franklin’s case, 5 Coke, 47;) and a sheriff 
who has the right to levy on property, must have the 
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right to do all that the law requires to enable him to sell 
it.—McConeghy v. MeCaw, 31 Ala. 451. But the com- 
mon law never allowed the sheriff to commit a trespass 
on one person, in order to levy on the property of another. 
This plain principle would seem to demonstrate that, in 
the absence of some statutory authority for such a pro- 
ceeding, a vested remainder in slaves cannot be seized 
under execution or attachment at law. The tenant for 
life is the temporary owner of the property: he is enti- 
tled to the exclusive possession and use of the property 
during the continuance of the life estate; and a violation 
of this possession, either by the remainder-man ora third 
person, is a trespass. 

Again, the sheriff cannot levy on property which he . 
cannot sell. The ultimate purpose of the levy is to make 
sale. Asa general rule, delivery to the purchaser is es- 
sential to a complete sale of achattel ; and this, it has been 
held, is as true in the case of a sale by a sheriff as any 
one else.—Dargan v. Richardson, Dudley’s L. & Equity, 
62, 65. 

What was said by Lord Ellenborough, in Scott v Scoley, 
{8 East, 484,) in relation to writs of fieri facias and 
vendition’ exponas, is applicable to attachments under 
our laws; “ The language of these writs and returns ev- 
idently imports, that the goods and chattels, which are 
the object of them, are properly of a tangible nature, ca- 
pable of manual seizure, and of being detained in the 
sheriff’s hands and custody; and such also as are conve- 
niently’ capable of sale and transfer by the sheriff, to 
whom the writ is directed, for the satisfaction of a cred- 
itor.” —Code, §§ 2516, 2525, 2527-31, 2536. 

To say that a life tenant has the right to the exclusive 
possession and use of the property, and yet that the sheriff 
may, without some legislative enactment conferring the 
power, seize it under execution or attachment against 
another, and sell and deliver it to a third person, seems 
to be a proposition which is refuted by stating it. 

It is true that the courts of North Carolina and Ken- 
tucky have held, that a vested remainder in slaves is the 
subject of levy and sale under execution; and that, as a 
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levy necessarily implies a seizure, the sheriff may, by 
virtue of an execution against the remainder-man, take 
the slaves out of the possession of the tenant for life, re- 
tain the custody and control of them, and bring them to 
the place of sale-—Knight v. Leak, 2 Dev. & Batt. 133; 
Carter v. Spencer, 7 Ired. 14; Blanton v. Morrow, 7 Ired. 
Eq. 47; Myers v. Davis, 10 B. Monroe, 899; Daviers v. 
Myers, 138 B. Monroe, 512; MclIsaacs v. Hobbs, 8 Dana, 
270. 

With the exception of these decisions, which we are 
not able to reconcile with sound legal principles, all the 
cases and authorities upon the subject that we have met 
with, are opposed to the idea, that a remainder in slaves 
ean be taken under execution or attachment at law, 
during the continuance of the life estate. 

Thus, as far back as Waller v. Hanger, (8d Bulstrode, 
17,) it is said—*A man doth gage goods in pledge tor 
£40 borrowed upon them; afterwards, the debtor is con- 
demned in £100 debt to another: these goods shall not 
be taken in execution, until the £40 be paid, for the cred- 
itor hath an interest in them.” And there can be no 
doubt that, at common law, goods pawned prior to the 
execution cannot be taken under execution against the 
pawnor, until the money is paid for which they were 
pawned.—10 Viner’s Abr. 560; Story Bailm. § 353; 
Stief v. Hart, 1 Comstock, 28, 36. So, beasts let for 
years cannot be taken in execution for a debt of the lessor 
upon a recovery against him, (1 Dyer, 67 (6), note; 
3d Bulstr. 17 ;) and this is because the lessor himself could 
not have dispossessed the lessee during the term, and of 
course the lessor’s creditor cannot.—10 Viner’s Abr. 
560, § 4; 8 Hast, 476, 479. 

In Allen v. Scurry, (1 Yerger, 36,) the supreme court 
of Tennessee, in a well-considered opinion, decided, that 
a vested remainder in slaves cannot be levied on and sold 
under execution at law. 

The same principle is, in effect, declared by the court 
of appeals of South Carolina, in. Dargan v. Richardson, 
Dudley’s L. & Kq. R. 62. 

In McGee v. Currie, (4 Texas, 217,) the court says, in 
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reference to the case of a hired slave—“ By the hiring, 
the property is believed to be so completely changed, that 
the negro could not be taken in execution for the debt of 
the owner, until the expiration of the time for which he 
was hired, unless the lien had attached before the trans- 
fer of possession by hiring.” 

As a general rule, property which cannot be sold under 
execution, cannot be attached, and whatever may be sold 
under execution, may be attached.—Drake on Att. § 244, 
and cases cited. It is also said, in general terms, that an 
attaching creditor can acquire no greater rights in the 
property than the defendant had at the time of the attach- 
ment; that he cannot attach property, as belonging to 
his debtor, to the injury of third persons; and that if 
personal property be in such a situation, that the defend- 
ant has lost his power over it, it cannot be taken under 
attachment against him.—Hepp v. Glover, 15 Louisiana, 
461, 465; Babcock v. Maltbie, 7 Martin, N. S. 139; 
Drake, § 245; Hartford v. Jackson, 11 N. H. 146. 

Hence, it has been held, that a chattel pawned or mort- 
gaged is not attachable in an action against the pawnor 
or mortgagor.—Drake, § 245, and cases cited. So, it has 
been decided, that where property has been bailed for 
hire for a specific time, a creditor of the bailor cannot 
attach the property, and take it from the custody of the 
bailee, during the term of bailment.—Hartford v. Jackson, 
11 N. H. 145. In like manner, it has been held, that if 
cattle be leased for a term of years, they cannot be at- 
tached and sold as the property of the lessor, even though 
the sale be with a reservation of the lessee’s right to retain 
possession of the property during the continuance of the 
term.—Smith v. Niles, 20 Vermont, 315. See, also, Lam- 
beth v. Turnbull, 5 Robinson, 264; Mitchell v. Byrn, 
6 Richardson, 171; Drake Att. § 245. 

We think it is clear, both upon principle and authority, 
that, in the absence of some statute which justifies the 
proceeding, the.manual taking of goods by an officer (and 
the very idea of a levy implies this) is not authorized by 
an execution or attachment against one who has neither 
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the possession nor the right to the possession of the 
property. 

The case of partners and joint owners, tv which this is 
sought to be assimilated, is not analogous. The right of 
the sheriff, under an execution against one partner or 
joint owner, to levy upon the common property, rests upon 
the ground, that the partners or joint owners have sever- 
ally the right to the possession of the entire property ; 
and the sheriff, by taking possession, does no more than 
the defendant in execution could do.—1 Coms. 32, 38. 

We find in the Code nothing which so far changes the 
common law, as to authorize the sheriff to take slaves 
under an execution or attachment against one who has 
only a vested remainder in them. Section 2455 of the 
Code defines the property which may be levied on by ex- 
ecutions. The 1st subdivision of that section relates ex- 
clusively to real estate. The 2d subdivision is as follows: 
“2. On personal property of the defendant, (except things 
in action,) whether he has the absolute title thereto, or 
the right only to the possession thereof for his own life, 
the life of another, or any shorter period; but this does 
not apply to a possession acquired by a bona-fide hiring of 
a slave or other chattels.” This subdivision (except, per- 
haps, so far as it may exempt from levy and sale the pos- 
sessory interest of the bailee of a hired chattel, 3 Pick. 
255) is simply declaratory of the common law, and can- 
not be so construed as to authorize the sheriff to commit 
a trespass, or disturb the prior rights of a stranger to the 
process, in order to makea levy. The 3d subdivision 
authorizes the levy of an execution “on an equity of 
redemption in either land or personal property,” and pro- 
vides that, “‘ when any interest less than the absolute title 
is sold, the purchaser is subrogated to all the rights of 
the defendant, and subject to all his disabilities.” It may 
be that, under this last subdivision, an equity of redemp- 
tion may be levied on and sold under an execution, though 
the possession be with the mortgagee, (31 Ala. 451;)but a 
vested remainder in slaves is not an equity of redemption; 
and we cannot hold that the common law is altered, ex- 
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cept in the particulars in which the legislature has seen 
fit to change it. 

We need not inquire whether, under the Code, and by 
reason of the general rule that whatever may be sold 
under execution is subject to attachment, an equity of 
redemption in personal property can be attached when the 
possession is with the mortgagee. Unless this is so, there 
ig no provision in our statutes, which, in any case, clothes 
the sherift with the authority to invade and prejudice the 
legal rights of strangers to the attachment, by taking 
property which is rightfully in their possession, in order 
that he may sell an interest of the defendant therein 
which does not embrace either the possession or the right 
of possession. 

If slaves may be taken under attachment against the 
remainder-man, the life tenant must either replevy them, 
or permit the sheriff to retain them in his possession until 
the termination of the attachment suit. When slaves 
attached are not replevied, the sheriff, unless instructed 
to put them in jail for safe-keeping, “must hire them out, 
taking a note for the hire, which enures to the plaintiff, 
or to the defendant if the sale of the slaves should dis- 
charge the judgment.”—Code, § 2531. If the tenant for 
life should -replevy the slave, and the latter should die, 
the life tenant could only discharge himself from liability 
for the whole amount of the judgment against the re- 
mainder-man, by tendering the valve of the slave to the 
plaintiffi—Code, §§ 2538-9. These provisions of the Code 
are inconsistent with the idea, that a vested remainder in 
slaves may be attached by taking them out of the pos- 
session of the life tenant. 

Whether, if the lifetenant should assent to the levy 
and sale, and permit the sheriff to take possession and 
exhibit the property at the sale, the purchaser would ac- 
quire the interest of the remainder-man, we need not 
decide. No such tact is shown in this case. 

2.. If the mother of the claimant conveyed her life 
interest to the claimant in 1852, this life interest became 
the statutory separate estate of the claimant, and did not 
pass to the husband by virtue of his vested interest in 
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remainder. There could be no merger of the life estate 
in the remainder; because, when the life estate was con- 
veyed to the claimant, the remainder did not belong to 
her, but to her husband. The two interests were never 
united in the same person. 

Judgment affirmed. 





SLATER vs. CARTER. 


[MOTION AGAINST SHERIFF FOR FAILURE TO SERVE PROCESS.] 


1. Validity of summons signed in blank by clerk, and filled up by plaintiff ’s attorney. 
The general and long-continued practice in this State, by which the clerk 
has been accustomed to subscribe his name to a blank writ or summons, and 
deliver it to the plaintiff’s attorney, with verbal authority to the latter to 
fill up the blanks and hand the process to the sheriff, is not violative of any 
statutory provision; and a writ or summons thus issued is valid. 

2. Charge partly erroneous.—A charge to the jury, asserting two distinct legal 
propositions, one of which is erroneous, may be refused entirely. 


APPEAL from the Cireuit Court of Choctaw. 
Tried before the Hon. ©. W. Raprer. 


THIS was a summary proceeding, by notice and motion, 
in favor of Samuel D. Carter, against James G. Slater, 
as sheriff of Choctaw county, and the sureties on his ofli- 
cial bond, for the failure of the said sheriff to execute a 
summons, in favor of said Carter, against John F. Rowe 
and G. W. Brewer. ‘On the trial of the cause,” as the 
bill of exceptions states, “the plaintiff introduced as a 
witness Eugene McCaa, his attorney, who testified, that 
prior to the 9th September, 1857, he received from the 
clerk of the cireuit court of said county a number of 
blank summonses, with the name of the said clerk sub- 
scribed thereto; that said clerk, at the time of delivering 
said surnmonses to him, gave him authority to fill them up 
against such parties as he (witness) might have occasion 
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to bring suits against in said county; that on the 9th 
September, 1857, he enclosed in one envelope, and mailed, 
in Demopolis, Marengo county, directed to ‘James G. 
Slater, sheriff, Butler, Choctaw county, Alabama,’ three 
of the said summonses, with complaints, &.; which sum- 
monses were returnable to the fall term of said court, 1857, 
and one of which was against. said Rowe and Brewer. 
The said clerk was then introduced as a witness by plain- 
tiff, and testified, that prior to said 9th September, 1857, 
he delivered to said McCaa a number of blank sum- 
monses, previously signed by him, and, at the same time, 
gave said McCaa verbal authority to fill them up against 
such defendants as he might have occasion to sue in said 
circuit court; and that it was his custom to delegate this 
authority to attorneys-at-law. The appearance docket of 
said court, at said fall term, 1857, was then introduced, 
and showed that two of said suits, to which said McCaa 
had testified, had been docketed; but the clerk ‘knew 
nothing of the suit against said Rowe and Brewer, and 
no such ¢ase appeared on the docket; and said clerk fur- 
ther testified, that no such summons was ever issued from 
his office. There was evidence, also, tending to show 
that the two other summonses, to which said McCaa tes- 
tified, came to the hands of said sheriff; and that the 
summons against said Rowe and Brewer, if received at 
the same time, might have been served, at least on said 
Brewer, if reasonable diligence had been used. The de- 
fendants then introduced as a witness one Dill, who was 
the book-keeper of the sheriff, and who testified, that no 
summons against said Rowe and Brewer, at the suit of 
said Carter, had come into the sheriff’s office, so far as 
he knew; but that the two other summonses, to which 
McCaa had testified, came into the office of the sheriff.” 

*“On this state of facts, the defendants asked the court 
to charge the jury as follows: ‘1. That the signing of 
blank summonses by the clerk, and their delivery to said 
McCaa, attorney, &c., with a delegation of authority, in 
the manner disclosed by the testimony, to fill them up 
against such parties in said county as he (McCaa) might 
have occasion to sue, was illegal; and that the sheriff was 
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under no obligation to serve them.’ ‘2. That if the jury 
believed from the evidence that the clerk of said cireuit 
court signed blank summonses, delivered them to said 
McCaa prior to the 9th September, 1857, and, at the time 
of their delivery, delegated to him verbally authority to 
fill them up against such parties in said county as he 
might have occasion to sue; and that said McCaa did fill 
up such summonses, with complaints prefixed, against 
said Rowe and Brewer, at the suit of 8. D. Carter, with 
copies, or duplicates thereof; and that said McCaa mailed 
said summonses, in Demopolis, on the 9th September, 
1857, directed to the sheriff of Choctaw county,—that 
was not prima-facie evidence that they were received by 
said sheriff; and that said delegation of authority by the 
clerk was not legal, unless the process came back into his 
hands, and was issued directly therefrom to the sheriff; 
and that if process of this character came to him, from 
any other source than the office of the officer authorized 
by law to issue the same, he is not liable for a failure or 


neglect to serve the same.’ The court refused each of these 
charges, and the defendants excepted to the refusal of 
each.” 

The refusal of the charges asked is assigned as error. 


Wo. Boytss, for appellants. 
Wa. B. Cuxp, contra. 


A. J. WALKER, C. J.—It is believed to be a practice 
very generally prevalent, and of long and unquestioned 
use in this State, for the clerk to subscribe his name to 
the ordinary initial process of common-law suits, with 
the names of the parties, and other particulars which in- 
dividualize the case, in blank; and for the plaintiff’s 
attorney, under a verbal authority from the clerk, to fill 
up those blanks, and hand the writ to the sheriff. The 
long continuance of this practice, without controversy of 
its correctness, gives the sanction of the bar generally to 
its legality, and affords satisfactory proof of its harmless 
operation. Such a practice is supported by authority, 
which, though not conclusive, is entitled to great weight, 
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and ought not to be disturbed, unless clearly wrong. 

Section 651 of the Code authorizes the clerk of the 
circuit courts to appoint a deputy, “with full power to 
transact all the business of such clerk”; and requires 
that such deputy should first take a prescribed oath. A 
similarstatute has existed in this State since 1836.—Clay’s 
Digest, 146,§ 19. This statute has never been under- 
stood by this court as prohibiting the authorization of 
one to discharge some particular duty, (not the general 
business of the clerk’s office,) without taking the pre- 
scribed oath.—McMahan & Evans v. Colclough, 2 Ala. 
68; Yonge v. Broxson, 23 Ala. 684; McDonnell v. Br. 
Bk. at Montgomery, 20 Ala. 318. We must place the 
same construction upon section 651 of the Code which 
our predecessors placed upon the act of like terms which 
preceded it. We decide, therefore, that there is no stat- 
utory ‘prohibition to the conferring upon one, who has 
not taken the prescribed oath, authority to fill up the 
blanks in the writs as above specified. 

It is true that the clerk is required to issue the writ; 
but surely this duty can be performed through the agency 
of another, upon the same principle upon which the 
blanks may be supplied through such agency after the 
signature is affixed. 

In the case of Worsham v. Goar, (4 Porter, 441,) it was 
decided not to be permissible for the clerk to authorize 
the insertion of the names of commissioners by another, 
after the commission had left the office. This decision is 
placed upon the language of the statute, which requires 
that the commission should issue to the commissioners. 
The court evidently regarded the statute:as conveying an 
implied prohibition to the designation of the commission- 
ers after the commission passed from the clerk’s office 
for execution. The reason, therefore, upon which this 
de-ision is placed, does not apply in the construction of 
a statute not containing the same language. Besides, 
the nature of the duty of designating commissioners, and 
its liability to abuse when intrusted to the hands of oth- 
ers, who might be interested, doubtless had-its weight in 
influencing the court to seek for ‘a construction of the 
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statute, which would justify the decision made. That 
decision has, no doubt, a very healthful practical opera- 
tion, and we do not intend to detract from its authority ; 
but we cannot allow to it the influence upon the decision. 
of this case which is claimed for it by the counsel for the 
appellant. We decide that, upon the facts in this case, 
the process was not illegal, and that it was the sheriff’s 
duty to execute it. 

[2.] The proposition, as to the effect of the evidence 
upon the question whether the process was received by 
the sheriff, was not asserted alone in a distinct charge, but 
together with a proposition upon another point, which 
we have already decided was not correct. The different 
propositions were asked together, as parts of the same 
comprehensive charge; and there was no error in a refu- 
sal of the request, although one of the propositions may 
have been correct, if the other was erroneous. It is there- 
fore not necessary to examine the proposition as to the 
effect of the evidence. 

The judgment is affirmed. 





GOGGINS vs. SMITH’S ADM’R. 


[ACTION ON PROMISSORY NOTE, BY ENDORSEE AGAINST ENDORSER.] 


1, Error without injury in sustaining demurrer to special plea.—The sustaining of a 
demurrer to a special plea, if erroneous, is error without injury, when the 
record shows that the defendant had the full benefit of the same defense 
under his other pleas ; and hence the appellate court will not inquire into 
the sufficiency of such special plea. 

2. Statutory liability of endorser of note not negotiable.—Under the statutes of this 
State, (Code, §§ 1543-46,) which substitute a suit against the maker, for 
the demand and notice required by the commercial law, as’ necessary to 
fix the liability of the endorser of a note not payable in money at a bank 
or private banking-house, the holder is excused from bringing such suit 
ageinst the maker, when the latter “ has no known place of residence in 
the State,” although he is here temporarily on a visit. 
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Appeal from the Cireuit Court of Talladega. 
Tried before the Hon. Nat. Coox. 





Tuts action was brought by John C. Smith, (and after- 
wards revived in the name of his administrator,) against 
Samuel Goggins; was founded on a promissory note for 
$750, executed by one A. M. Presley, dated the 8th July, 
1857, payable to the, defendant by the 25th December 
next after date, and assigned by the defendant to the 
plaintiff; and was commenced on the 27th February, 
1858. The complaint alleged, that on the 25th December, 
1857, and continuously from that time up to the com- 
mencement of the suit, the maker of the note had no 
known place of residence in this State. The defendant 
pleaded—lIst, the general issue ; 2d, that when the note 
became ‘ue, and from that time up to the commencement 
e “his suit, the maker of the note had a known place of 
residence in Chambers county in this State, and, with 
ordinary diligence, might have been sued; 8d, that the 
maker of the note, during all the time aforesaid, held and 
owned property in said county, of value more than suffi- 
cient to pay and satisfy said note; 4th, that defendant 
notified and requested plaintiff to bring suit on said note 
against the maker, while the latter was thus residing in 
said county, and that the plaintiff refused to do so, al- 
though the maker offered to accept service of asummons ; 
5th, that the maker of the note, during the time aforesaid, 
held and owned property in said county, of value more 
than sufficient to pay and satisfy said note, and that said 
property remained continuously in said county until after 
the adjournment of the cireuit court held next after the 
maturity of said note; and, 6th, another special plea, 
averring all the facts stated in the 2d, 3d, and 4th pleas. 
The court sustained a demurrer to the 3d, 4th, 5th, and 
6th pleas, and issue was joined on the others. 

“On the trial,” as the bill of exceptions states, “the 
plaintiff read in evidence the note declared on, with its 
endorsement, and then offered evidence tending to show 
that, for many years prior to September, 1857, A. M. 
Presley, the maker of said note, resided with his family 
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in the town of LaFayette in said county, where the plain- 
tiff also resided; that about the last of September, or 
first of October,-1857, said Presley sold out his residence 
and other property there, broke up house-keeping, and 
removed with his family and slaves from this State; and 
that he had not kept house, or had a known place of res- 
idence in this State, since that time. The plaintiff hav- 
ing here rested his case, the defendant offered evidence 
tending to show, that said Presley, after removing with 
his family, returned to LaFayette, and was there from 
about the time when said aote fell due, until after the 
first Monday in February, 1858, temporarily settling up 
his business, and openly and publicly attending to his 
business ; and that plaintiff knew said Presley was there 
during the period aforesaid. The defendant further proved, 
that said Presley, while thus in Chambers county, went 
to plaintiff, and offered to acknowledge service of a writ 
returnable to the then next term of the circuit court of 
said county; that plaintiff refused to issue a writ,—say- 
ing, that his lawyers told him he could get it out of this 
defendant; that while Presley was thus in said county, 
he had property there of value sufficient to pay said note ; 
aud that defendant notified plaintiff of the fact, and re- 
quested him to sue said Presley, and promised that he 
would immediately pay up whatever deficit might be 
ascertained. 

“On this state of facts, the defendant requested thie 
court to instruct the jury, ‘that if they believed from the 
evidence that said Presley, at the making of said note, 
and for many years prior thereto, resided in LaFayette in 
said county, and continued to reside there until the latter 
part of September, or the first of October, 1857, and then 
sold out his house and furniture, and removed his family 
from the State, and then returned himself to said county 
about the time of the maturity of said note, and remained 
there openly until after the first Monday in February, 
1858,—then, it was the plaintiff’s duty to have sued him 
on said note.’ This charge the court refused to give, and 
instructed the jury, instead thereof, ‘that if the evidence 
satisfied their minds that the foregoing facts were true, 
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then the plaintiff was not bound to sue Presley, and could 
recover the amount of said note of this defendant, with- 
out first bringing suit against Presley.’ The court also 
charged the jury, at the instance of the plaintiff, ‘that if 
they believed from the evidence that Presley, the maker 
of said note, removed from this State about the first of 
October, 1857, and has never had a place of residence in 
this State since that time, although he may have returned 
on a temporary visit, and might have been sued to the 
first court after the note became due,—they must find for 
the plaintiff, for the amount of the note ‘and interest.’”’ 

The refusal of the charge requested, and the charges 
given, to each of which an exception was reserved by the 
plaintift, together with the sustaining of the demurrer to 
the 3d, 4th, 5th, and 6th pleas, are now assigned as error. 


ALLISon & ANDREWS, for appellant. 
Brock & Barnss, contra. 


STONE, J.—The defense set up in the 3d, 4th, 5th and 
6th pleas, was available under the 1st and 2d pleas. Fur- 
ther, in this case the defendant actually introduced in 
support of the latter the evidence he relied on to sustain 
the former pleas. Having the full benefit of the entire 
defense he could have made, had the demurrer to his 3d, 
4th, 5th and 6th pleas been overruled, it is manifest, if 
the court erred in sustaining the demurrer, it was error 
without injury. Hence, we will not inquire whether 
either of those pleas tendered a valid defense.—Shep. Dig. 
568, §§ 93, 96; Powell v. Asten, at the present term. It 
is not our purpose, in what we have said above, to shake 
our former decisions on the question there presented. 
See Powell v. Asten, at the present term. 

[2.] Section 1543 of the Code declares the general 
rule for fixing the liability of endorsers, “on all contracts 
assigned by writing, except bills of exchange, or other 
instruments, and notes payable in money, at a bank, or 
private banking-house, when the amount due is over fifty 
dollars.” The rule thus laid down was evidently intended 
to supplant the old rule of demand and notice, as recog- 
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nized in the law-merchant. The eftect of this section is 
to abolish demand and notice, as a means of fixing the 
liability of endorsers, except on bills of exchange, and 
notes and other instruments payable in money at a bank, 
or private banking-house. The rule substituted is, suit 
against the maker, to the first court to which suit can 
properly be brought, &c. 

Section 1546 of the Code declares, that ‘“‘ the holder of 
such endorsed or assigned contract is excused from 
bringing the suit, obtaining the judgment, and issuing the 
execution thereon, when the maker has no known place 
of residence in the State.’ This language is clear and 
unmistakable. Its effect is to render the liability of the 
endorser primary and absolute, whenever the maker has 
no known place of residence in the State. 

The language of the statute being clear and unambig- 
uous, it is not for us to speculate about its meaning or 
spirit. One who resides without the State, but who was 
temporarily on a visit to this State, can, with no propri- 
ety, be said to have had a residence in this State. 

The various rulings of the circuit court were in accord. 
ance with these views. 

Judgment affirmed. 


R. W. Watker, J., yields to this opinion a reluctant 
assent. 





BAILEY’S HEIRS vs. BAILEY’S EXECUTOR. 


[CONTESTED PROBATE OF WILL.] 


1. Execution of will—Section 1611 of the Code, so far as it relates to the 
signing of the will by the testator, being a substantial transcript of the 
English statute (29th Car. 2d, c. 3) on the same subject, must receive the 
same construction which the English statute had received ; and thus con- 
strued, where the testator signed the will by making his mark, though the 
scrivener wrote the wrong name opposite the mark, beld a sufficient sign- 
ing by the testator. 
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AppzaL from the Probate Court of Coffee, on change 
of venue from Covington. 


Iv the matter of the probate of the last will and testa- 
ment of Shadrach Johnson Bailey, deceased, which was 
propounded for probate by Butler W. Bailey, the execu- 
tor, and resisted by certain of the heirs and distributees, 
on the grounds of undue influence, mental incapacity, 
and insufficient execution. The rulings of the probate 
court on the trial are thus stated in the bill of exceptions: 

“‘The proponent introduced one John W. Smith as a 
witness, who testified as follows: ‘ Witness was acquainted 
with a man called Shadrach J. Bailey, and was acquainted 
with some of the children; knows the names of two of 
the children, Butler and Jack; also knows of the girls, 
but does not know their names. He madea will; would 
know it if I saw it.’ The proponent then exhibited a 
paper writing, which showed upon its face to be the will 
of John S. Bailey, and offered to prove, by the said wit- 
ness, that Shadrach J. Bailey made his mark tothe name 
in the said will; to which the contestants objected; the 
court overruled the objection, and allowed the proponent 
to prove by said witness as follows: ‘I wrote the will, 
and was sent for to write the will. His son came after 
me; and when [ got there, the old man asked me to write 
the will. He told me, that he wanted his wife to have 
the property during her life, and at her death he wanted 
his children who were then with him to have it; that his 
oldest set of children, who had left, had had as munch, or 
more than he had to give these; that he wanted his prop- 
erty to go to these children that were with him and 
his wife during her life, and then to his children. I 
read it to him; don’t recollect whether he said any- 
thing about it. I wrote the name that is in the will, 
and he made his mark to it. I inquired of some one 
standing around, how he signed his name; and I think 
Butler Bailey told me, that he signed it John S. Builey, 
though I am not certain that it was Butler. He requested 
me, and Thomas Carroll and John Day, to attest it; and 
we did then attest it. We were all there in the house 
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together. It was in his presence. I saw him make his 
mark to the will. I don’t know whether he could write 
or not. I know of no man in that settlement named 
John 8. Bailey. At the time he made his mark to the 
will, he appeared to be in his right mind; as much so as I 
ever saw him. I was not intimately acquainted with him, 
but was frequently with him, and saw him frequently; 
lived in the same settlement with him; had but little 
acquaintance with him at the time I wrote the will. He 
said, that he had been wanting to have a will written for 
some time, and had once or twice sent after Squire Polk 
to write for him. THe was in his house, and was sitting 
up when I went there; but he laid down before the will 
was completed. Carroll and I had signed it before he 
laid down. When Day came in, the: old man was in- 
formed of it, and requested him to witness the will; and 
Day witnessed it. Ile could sit up, but I don’t think he 
could walk about much.’ ‘The proponent then introduced 
Thomas Carroll, who testified about the same that John 
W. Smith did. To all of which, allowing the proponent 
to prove by said witnesses that Shadrach J. Bailey made 
his mark to the name in the will, which showed upon its 
face to be the will of John 8S. Bailey, and letting said evi- 
dence go to the jury, the contestants duly excepted. The 
proponent then offered to read the said will to the jury 
as evidence; to which the contestants objected; but the 
court overruled the objection, and allowed said will to be 
read to the jury as evidence, and the contestants ex- 
ceptedg 

The rulings of the probate court, to which, as above 
stated, exceptions were reserved, are now assigned as 
error. 


Puen & Buttock, for appellants. 
Watts, JupDGE & JACKSON, contra. 


R. W. WALKER, J.—The only questions presented 
for our consideration, arise out of the action of the court 
“in permitting the proponent to prove, by the witnesses, 
that Shadrach J. Bailey made his mark to the name of 
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John 8. Bailey; and in allowing the will to be read to 
the jury as evidence.” 

According to our law, no will is effectual, except in 
certain specified cases, ‘unless the same is in writing, 
signed by the testator, or some person in his presence, 
and by his direction, and attested by at least two wit- 
nesses, who must subscribe their names thereto in the 
presence of the testator.” —Code, § 1611. 

The 5th section of the English statute of frauds (29 Car. 
2d) required, that wills of real estates should be “in 
writing, and signed by the party devising the same, or by 
some other person in his presence, and by his express di- 
rection, and should be attested and subscribed, in the 
presence of the devisor, by three or four witnesses.” 
1 Jarm. Wills, 112. That part of section 1611 of the 
Code, which relates to signing by the testator, is a substan- 
tial transcript of the words of the English statute~re- 
lating to the same subject. 

It is the settled construction of the English statute, 
and of similar statutes in the United States, that the sig- 
nature of the testator, or of the witnesses, by making a 
mark, is sufficient; and where the testator has signed by 
making a mark, it is not necessary to prove that he could 
not write his name at the time.—Baker v. Dening, 8 Ad. 
& El. 94; Harrison v. Harrison, 8 Vesey, jr. 185; Jack- 
son V. Van Dusen, 5 Johnson, 144; Adams v. Chaplin, 
1 Hill’s Ch. 266; Fidunery’ s Will, 24 Penn. 502; Chaffee v. 
Baptist M. C., 10 Paige, 85; Pridgen v. Pridgen, 13 Ired. 
259; Den v. Milton, T Halated, 70; 9 lweininnts 512; 
Wilson v. Beddan, 12 Sim. 28; Upchurch v. Upchurch, 
16 B. Mon. 102; Inre Savory, 6 Eng. L. & E. 583; Rosser 
v. Franklin, 6 Gratt. 1; 1 Greenl. Ev. § 272, and note 2; 
1 Wms. Exrs. 63. Nor is it necessary that the name of 
the testator should appear on the face of the will, or be 
attached to the mark which he makes as his signature. 
If the amanuensis inaccurately writes the wrong name 
in the body of the will, or to the mark of the testator, 
the execution is nevertheless good, as the statute has not 
exacted correctness in these particulars ; its requisition 
being merely, that the will be signed by the testator— 
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not that it be signed in the name of the testator—and any 
signature intended to authenticate the instrument would 
be sufficient for this purpose.—See 1 Jarm. Wills, 144. 

Thus, a testatrix signed her will with a mark, her name 
not appearing upon the face of the instrument: held to 
be a sufficient signing.—ZJn re Bryce, 2 Curteis’ Eee. R. 
325. In Inre Ashmore, (3 Curteis’ Ecc. R. 756,) a testatrix 
had produced a codicil, all in her own hand-writing, and 
with her signature made thereto, to two witnesses, pres- 
ent at the same time, who, at her request, made their 
marks thereto; the testatrix wrote the names of the wit- 
nesses opposite their respective marks, and by mistake a 
wrong surname of one of them. Sir Herbert Jenner 
Fust, said: “It is quite clear, upon the affidavits, that 
the deceased must have written the name of Cummins, 
by mistake, for Sharpe. I do not think this fact of any 
serious importance; here are two witnesses, who duly 
attested this paper, and recognize their mark.” And the 
will and codicils were admitted to probate. 

So it is held, that where a testator requests another 
person to sign the will for him, and the person thus. re- 
quested signs in his own name, not in that of the testator, 
the signature is nevertheless a compliance with the stat- 
ute. Thus, the testator, being too weak to sign the will 
himself, requested a Mr. Furlong to sign it for him; and 
Mr. F. signed the will in his own name, thus—‘“ Signed 
on behalf of the testator, in his presence, and by his di- 
rection, by me, C. F. Furlong, vicar of Wakefield, Berks.” 
The same judge said: “The statute allows a will to be 
signed for the testator by another person, and it does not 
say that the signature must be in the testator’s name.” 
The will was admitted to probate.—Jn re Clark, 2 Cur. 
Kee. R. 329. 

A testatrix, having duly executed her will under an 
assumed name, subsequently altered the will by erasing 
that name, and signing her truename; but the witnesses 
did not subscribe the will as altered. Probate was granted 
of the will as it originally stood, as the court considered 
that the assumed name might stand for and pass as the 
mark of the testatrix.—Jn ve Redding, 2 Robertson’s Eee. 
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R, 339. See, also, Vernor v. Kirk, 30 Penns. St. R. 218, 

The words of the English statute, which relate to sign- 
ing by the testator, had a recognized judicial signification 
when they were embodied in our statute of wills; and 
the presumption is, that the legislature intended them to 
receive the construction which had been placed upon them 
betore the adoption of the statutee—Armstrong v. Arm- 
strong, 29 Ala. 540. 

True, the Code (§ 1) provides, that “signature,” or 
“subscription,” (when used in the Code,) ‘includes mark, 
when the person cannot write; his name being written 
near it, and witnessed by a person who writes his own 
name as a witness.” We do not think, however, that 
this provision can be properly held to unsettle the estab- 
lished construction, which the words ‘signed by the testa- 
tor,’ as used in our statute of wills, had received before 
its adoption; and according to that construction, the 
testator’s mark may be a valid signature, without the con- 
eurrence of all the circumstances specified in section 1 
of the Code. 

The citations we have made are sufficient to show, that 
the court did not err in permitting the proponent to 
prove that “Shadrach J. Bailey made his mark to 
the name of John 8. Bailey.” It does not appear, in- 
deed, that the testator directed the witness Smith to 
attach any name to the mark. He made the mark him- 
self; and if he intended thereby to authenticate the in- 
strument as his will, this was a signing by him, within 
the meaning of the statute. 

There was clearly no error in allowing the will to be 
read to the jury as evidence.—Morris v. Varner, 82 Ala. 
499. 

Decree affirmed. 
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CROOK vs. DOUGLASS. 






[ACTION ON BILL OF EXCHANGE, BY TRANSFERREE AGAINST ACCEPTOR. } 





1, Who is proper party plaintif’—Under the Code, (§ 2129.) an action on a bill 
of exchange, or instrument payabie in bank or at a private banking-house, 
‘*must be prosecuted in the name of the party really interested, whether 
he have the legal title or not.” 







Apprat from the Circuit Court of Talladega. 
Tried before the Hon. Nat. Cook. 










Tue complaint in this case was as follows: 
“Robert Douglass) The plaintiff claims of the de- 

vs. fendant $449 85, due by order 
James M. Crook. J drawn by Morris & Loyd, in favor 
of James McCann, on11th November, 1857, and accepted 
by said defendant, on the 11th November, 1857, as fol- 
lows: ‘Iaccept the within, to the amount I may be owing 
on a final settlement,”—signed by said defendant. And 
plaintiff avers, that there was afterwards a fu!l settlement 
between the said Morris & Loyd and said defendant ; and 
that on said settlement there was found to be due from 
said defendant to said Morris & Loyd, at the date of said 
acceptance, the amount specified in said order. Said order 
is now the property of plaintiff, and, with the interest 
thereon, is now due ard unpaid.” 

The defendant demurred to the complaint, and assigned 
as causes of demurrer—“ 1st, that the complaint does 
not show that the plaintiff is the legal holder by endorse- 
ment of the instrument sued on, and, therefore, does not 
show his right to prosecute the suit in his own name; 
and, 2d, that it does not show that there was ever any 
final settlement between said defendant and McCann.” 
The court overruled the demurrer, and the defendant then 
pleaded the general issue. 

‘On the trial,” as the bill of exceptions states,” after 
proving the execution of the order sued on, and that there 
was an unascertained balance due from defendant to said 
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Morris & Loyd at the time of making and accepting said 
order, and that there had been a final settlement between 
them, and that defendant was found by said settlement 
to have been indebted to said Morris & Loyd, at the time 
of drawing and accepting said order, to the amount of 
said order,”’—the plaintiff oftered the order and its accept- 
ance in evidence to the jury. This order, which was ad- 
dressed to the defendant, and signed by Morris & Loyd, 
as surviving pattners of the firm of Morris, Hicks & Co., 
was in these words: “ You will please pay Mr. James 
McCann four hundred and forty-nine dollars and eighty- 
five cents, which is the amount we are indebted to him 
for brick-work and plastering on your house, after a final 
settlement with him, and which is the amount to place on 
the order we gave Mr. McCann to you, bearing date the 
8th September, 1857, and charge the same to our account, 
this 11th November, 1857.”” The defendant’s acceptance, 
as written across the face of the order, was in these words: 
“*T accept the within, to the amount I may be owing on 
a final settlement, Nov. 11, 1857.” The defendant ob- 
jected to the admission of the order and acceptance as 
evidence, “‘ because the order was not endorsed to the 
plaintiff, and he was not the legal holder of the same.” 
The court overruled the objection, and the defendant 
excepted. 

The overruling of the demurrer to the complaint, and 
the rulings of the court on the evidence, are now assigned 


as error. 


Wuatey & ELtis, for appellants. 
Watpen & Bowtns, contra. 


A. J. WALKER, C. J.—Section 2129 of the Code is 
in the following words: ‘“ Every action, founded upon a 
promissory note, bond, or other contract, express or im- 
plied, for the payment of money, must be prosecuted in 
the name of the party really interested, whether he have 
the legal title or not; subject to any defense the payor, 
obligor or debtor may have had against the payee, obligee, 
or creditor, previous to notice of the assignment or trans- 
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fer; but this clause does not apply to bills of exchange, or in- 
struments payable in bank, or at a private banking-house. In 
all other cases, the suit must be instituted in the name of 
the person having the legal title.’ When this section 
says, “but this clause does not apply to bills of exchange,” 
&e., we do not understand it to mean that all the preced- 
ing part of the section is inapplicable to bills of exchange, 
&e.; but that the next preceding member of the sentence, 
“subject to any defense,” &c., has no application to bills 
of exchange and instruments payable in bank, or at a 
private banking-house. The member of the sentence, 
commencing with the words “subject to any defense,” 
may, without any perversion of the word, be considered 
“a clause;” and that is the ‘clause’ which the grammatical 
construction points out, as referred to by the words, “ this 
clause,” in the following member of the sentence. If it 
had been designed to exempt bills of exchange and the 
other commercial instruments from the operation of the 
preceding part of the section, they would have been ap- 
propriately mentioned by way of exception to the general 
description of the contracts embraced, or to the entire 
section. 

We are more firmly persuaded that the construction we 
have given to section 2129 is correct, because we can find 
no sufficient reason for the exception of bills of exchange 
and the other commercial instruments named from the 
rule as to parties established by that section ; and we find 
the exception of such instruments from the rule therein 
established, as to defenses against the holder of them, 
perfectly consistent with the policy which has ever char- 
acterized the legislation of this State. 

Having noticed the only point made in the appellant’s 
brief, and finding no error in any particular in the record, 
we do not deem it necessary to protract this opinion 
farther. 

Judgment affirmed. 
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PHILLIPS vs. PETEET. 


{APPLICATION FOR GRANT OF LETTERS OF ADMINISTRATION.] 


1. Presumption in favor of judgment.—In a contest respecting the right of ad- 
ministration on the estate of an intestate, whois shown to have died in 
another State, leaving assets here, the appellate court will presume, in 
favor of the ruling of the probate court, (the contrary not appearing from 
the record,) that the domicile of the intestate was in this State. 

2. Who is next of kin.—Under the statutes of this State, (Code, §§ 1572, 1575, 
1581,) the grand-father of an intestate is “next of kin entitled to share in 
the distribution of the estate,” to the exclusion of an uncle, 

3. When appeal lies.—An appeal does not lie from the refusal of the probate 
court to grant letters of administration. 


AppraL from’ the Probate Court of Macon, 


In the matter of the estate of Nancy Phillips, deceased, 
on the application of Thomas H. Phillips for the grant 
of letters of administration to himself. The petition was 
filed on the 11th April, 1859, and alleged, that the said 
Nancy Phillips died, intestate, in February, 1859, in the 
State of Texas tenving a considerable personal estate in 

said county of Macon; that said intestate was about 
twelve years of age at the time of her death, and died 
without children, brothers or sisters, father or mother; 
and that the petitioner, who was her paternal unele, was 
“next of kin entitled to share in the distribution of her 
estate,” and consequently, was entitled to administer on 
her estate. The application was resisted by Simeon 
Peteet, the maternal grand-father of the intestate. On 
the facts proved at the hearing, all of which are set out 
in the bill of exceptions, but which require no further 
notice, the court dismissed the petition, and refused to 
grant letters of administration to the petitioner; to which 
the petitioner excepted, and which he now assigns as 
error. 


Warts, Jupae & Jackson, Ciopton & Ligon, and Geo. 
W. Guyy, for the appellant. 
Wm. P. & Tuos. G. Cutton, contre. 
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STONE, J.—The record in this case informs us, that 
Nancy Phillips died intestate, leaving assetsin the county 
of Macon. It does not inform us, that she was an in- 
habitant of another State. Indulging, as it is our duty 
to do, all reasonable intendments in favor of the correct 
ruling of the probate court, it is, at least, proper that we 
should presume she had her residence where her property 
was, if, by that presumption, the judgment of that court 
will be vindieated.—Shep. Digest, 437, §§ 29, 80, 31. 

2.) According to the rule above declared, it is manifest 
that Mr. Peteet stands tu Miss Phillips, his intestate grand- 
daughter, in the relation of ‘next of kin entitled to share 
in the distribution of her estate ;” while Mr. Phillips, 
the petitioner, occupies no such relation.—Code, §§ 1572, 
1681, 1575; 2 Kent’s Com., marg. p. 422-3. 

The Code expresses certain legal priorities in the claim 
of administration: Ist, the husband, or widow; 2d, the 
next of kin, entitled to share in the distribution of the 
estate; 3d, the largest creditor of the intestate, residing 
within the State.—Code, § 1668, subd. 1, 2, 3. We have 
shown above that Mr. Phillips does not come within the 
second of these subdivisions. It requires no argument 
to prove that he has not shown himsclf to be within the 
Ist or 3d. 

[3.] The remaining rule, for the appointment of admin- 
istrators, clothes the judge of probate with large disere- 
tionary powers. Its language is, “such other person as 
the judge of probate may appoint.”—Subd. 4. Under 
this clause, while we concede that the probate court might 
commit a reversible error in the appointment of an ad- 
ministrator, (see section 1658; Williams v. MeConico, 
27 Ala. 572; Dunham v. Roberts, 7b. 701;) yet, for fail- 
ing to appoint some other suitable person, no appeal can 
be prosecuted.—Brennan vy, [Harris, 20 Ala. 185. That 
court must be left free and untranimeled in the selection 
of the person to fill the trust, unless the person appointed 
do not possess the requisite qualifications.—See Curtis v. 
Williams, 38 Ala. 570. 

Had Mr. Phillips been appointed administrator of the 
estute of his niece, we are not prepared to say there is 
45 
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anything in this record, which would require us to reverse 
that order. He was not so appointed, and he has failed 
to prove that he had a legal priority in the matter of the 


appointment. 
The judgment of the probate court is affirmed. 












McCRARY vs. CARRINGTON, 







[ACTION ON BILL OF EXCHANGE, BY PAYEE AGAINST DRAWER. ] 






1. Bill of exchange not satisfaction of pre-existing debt—Giving a bill of exchange 
for a pre-existing debt does not, in the absence of an agreement to receive 
-it as payment, amount to a satisfaction of the original debt, unless the 
debtor has been injured by the laches of the creditor, or the bill has been 
transferred and is outstanding in the hands of a third person. 










APPEAL from the Circuit Court of Greene. 
Tried before the Hon. Wm. S. Mupp. 











Tus action was Lrought by Edward J. Carrington, 
against David F. McCrary, and was commenced on the 
22d February, 1858. The complaint contained a count 
on a bill of exchange for $1592 45, drawn by the defend- 
ant, on the 2d January, 1857, in favor of the plaintiff, on 
Carlisle & Smith, and due ninety days after date, which 
was alleged to have been protested for non-payment at 
maturity; and the common counts for money had and 
received, goods sold and delivered, and on an account 
stated. The defendant pleaded, “in short by consent, 
the general issue, pay ment, and set-off, with leave to give 
any special matter in evidence.” 

“On the trial, the plaintiff proved the execution of the 
bill of exchange described in the complaint, and proposed 
to read it in evidence to the jury. The defendant ob- 
jected to its admission as evidence; the court overruled 
the objection, and allowed it to be read to the jury; and 
the defendant excepteu. Yue evidence snowed the tol- 
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lowing to be the state of facts: The defendant had be- 
come indebted to the plaintiff for a promissory note 
executed by one John R. Moore, which the defendant 
had purchased from the plaintiff, and executed said bill 
of exchange for the balance due and owing by him to 
plaintiff on account of the purchase of said note. The 
bill of exchange was not presented for payment until the 
26th October, 1857, and the drawees then refused to pay 
it, on the ground that, after its maturity, the defendant 
had instructed them not to pay it. The defendant kept 
a running account with the drawees, and had in their 
hands sufficient funds to pay said bill, from the time it 
was drawn, until the 6th October, 1857; and said bill 
would have been paid, if it had been presented at ma- 
turity. On the Tth December, 1857, the plaintiff, by his 
agent, requested the defendant to pay said bill; but the 
defendant refused to do so, unless the plaintiff would 
deduct $500 from the amount thereof, which, he said, 
was owing to his deceased brother by plaintiff’s son. On 
the same day, the defendant stated and admitted that, 
prior to that date, he had withdrawn his funds from the 
hands and control of the drawees; and it was proved, 
that he had sustained no loss or injury by reason of plain- 
tiff’s failure to present the bill at maturity, according to 
its tenor and effect. 

“Upon this evideuce, the court charged the jury, that 
if they believed the evidence, they must find for the 
plaintiff, and assess his damages at the amount specified 
in the bill of exchange, with interest thereon from the 
Tth December, 1857; to which charge the defendant ex- 
cepted.” 

The admission of the bill of exchange as evidence, and 
the charge to the jury, are now assigned as error. 


J. D. Wess, for appellant.—The plaintiff was not en- 
titled to recover on the bill; because notice of non-pay 
ment is necessary to charge the drawer, where it is shown, 
as here, that he had funds to meet it in the hands of the 
drawee at its maturity.—Story on Bills, §§ 107, 108; 


Chitty on Bills, 733. Nor was he entitled to recover, 
. 
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under the common counts, on the original consideration 
for which the bill was given.—1 Parsons on Con, 223-24 ; 
Bridges v. Berry, 3 Taunton, 130; 6 Barn. & Cress. 373. 
The payee was guilty of laches, and thereby made the 
bill his own; and, of course, it operated a satisfaction of 


all indebtedness. 


Jno. T. Lomax, and Wm. M. Brooks, contra.—The gen- 
eral principle is admitted, that laches in the holder of a 
bill would discharge the drawer; but this rule has no ap- 
plication, where the legal presumption of damage is 
repelled by the proof.—Jordan vy. Ilurst, 2 Jones, (Penn.) 
269; Commercial Bank of Albany v. Hughes, 17 Wend. 
94; 2 Ala. 370. The plaintiff was entitled to recover on 
the original indebtedness for which the bill was given ; 
there being no proof that it was taken in satisfaction of 
the debt, or that the amount had been lost to the defend- 
ant by the laches of the holder.—Mooring v. Mobile In- 
surance Co., 27 Ala. 254, and authorities cited on page 
258. There was no need to offer to surrender or cancel 
the bill, since it would be extinguished by the plaintiff’s 
recovery. 





R. W. WALKER, J.—In ordinary cases, the only 
effect which the giving, by a debtor, of his bill of ex- 
change for a pre-existing debt, has upon such debt, is to 
suspend the creditor’s remedy upon it until the maturity 
of the bill. Such a bill does not, in the absence of an 
agreement to receive it as payment, amount to a satisfac- 
tion of the original debt, unless the debtor has been in- 
jured by the laches of the creditor who receives it, or 
unless the bill has been transferred by the creditor, and 
is outstanding in the hands of a third person.—Mooring 
v. Mobile Marine Dock Co., 27 Ala. 254; Dorrance v. 
Jones, 27 Ala. 630; Byles on Bills, 303, and note (1), 307; 
Tarleton v. Allhusen, 2 Ad. & Ell. 32; Parsons’ Mere. 
Law, 82; Cocke v. Chaney, 14 Ala. 65. 

In the’ present case, it does not appear that there was 
any agreement to receive the bill in satisfaction of the 
original debt; and it is shown that the creditor has not 
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transferred it, and that the debtor sustained no injury by 
reason of the failure of the plaintiff to present the bill 
for payment at its maturity. This suit having been com- 
menced after the bill fell due, and the complaint contain- 
ing the common money counts, the plaintiff was, upon 
the whole evidence, entitled to recover, and the court did 
not err in so instructing the jury. 

The bill was produced on the trial as part of the evi- 
dence, and a recovery by the plaintiff was an extinguish- 
ment of it, as well as of the original debt for which it 
was given.—Butler v. Miller, 1 Denio, 407. The formal 
surrender and cancellation of the bill were, therefore, 
unnecessary. 

Judgment affirmed. 





MOORE & LYNES vs. GORE. 
[BILL IN EQUITY BY JUDGMENT CREDITOR TO REDEEM LANDS SOLD UNDER EXECUTION, J 


1. Right of redemption by judgment ereditor—In order to perfect a judgment 
creditor’s equitable right of redemption, (Code, § 2120,) it is not necessary 
that he should actually give the debtor credit, on his judgment, for 4 sum 
equal to ten per cent. on the amount bid for the land: it is sufficient that 
he offers to give the credit to the debtor, and pays or tenders to the purcha- 
ser the amount prescribed by the statute. 

. Jurisdiction of equity to decree redemption.—A judgment creditor, having per- 
fected his equitable right of redemption, (Code, § 2120,) may come into 
equity, to compel a conveyance by the purchaser, notwithstanding the 
statute gives him a summary remedy to recover the possession after he has 
acquired the legal title. 


APPEAL from the Chancery Court of Pickens. 
Tleard before the Hon. James B. Ciark. 


Tue bill in this case was filed by the appellants, as 
judgment creditors of one James T. Burdine, to redeem 
certain lands which had been sold under sundry execu- 
tions against said Burdine, and which had been purchased 
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at the sale by Ellis Gore, A. L. Neal, and others, who 
were made defendants to the bill. The lands were sold 
by the sheriff on the 20th October, 1856; the complain- 
ants’ judgment was rendered on the 23d October, 1856; 
and the bill was filed on the 18th September, 1858. The 
bill alleged, that on the 13th August, 1858, the complain- 
ants proposed to redeem the lands, and offered the defend- 
ants “an amount of money, in gold, more than suflicient 
to pay back to said purchasers their bid for said lands at 
said sheriff’s sale, together with ten per cent. thereon 
from the time of said sale, and all lawful costs and charges 
connected with a redemption of said lands, and to credit 
said Burdine, on complainants’ said judgment against him, 
with a sum of money equal to at least ten per cent. of 
the amount originally bid by said purchasers for said 
lands’’; and this offer was repeated in the bill. The 
chancellor sustained a demurrer to the bill for want of 
equity, because it did not allege that complainants had 
actually credited their judgment against Burdine with a 
sum equal to ten per cent. of the amount originally bid 
for the land by the purchasers; and because, if that fact 
had been averred, the complainants’ remedy at law was 
adequate and complete. The chancellor’s decree is now 


assigned as error. 











T. Reavis, for appellants. 
S. F. Haug, contra. 


A. J. WALKER, C. J.—Section 2120 of the Code says, 
that judgment creditors may redeem land sold under ex- 
ecution, “by paying, or tendering, the amount bid for 
such land at the sale thereof, and tem per cent. per,annum 
thereon, together with all lawful charges; and by further 


- offering to credit the debtor, upon a subsisting judgment, 


with a sum at least equal to ten per cent. of the amount 
originally bid for the land; and upon such payment or 
tender being made, and credit actually given to the debtor, 
the title to such land vests in the creditor, and the purcha- 
ser must convey to him such title as he has, at the costs 
of the creditor.” This section naturally divides itself 
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into two clauses; the former specifying the terms upon 
which a right of redemption is acquired; and the latter 
specifying the pre-requisites to the vesting of title in the 
party redeeming, and to the execution of a conveyance 
to him. The former clause requires an offer to credit the 
debtor, and the latter requires the actual giving of the 
credit. Under the former clause, the party seeking to 
redeem acquires a right to go into chancery, and compel 
a conveyance by the purchaser, who refuses to permit a 
redemption. The latter clause gives him a privilege of 
going farther, and vesting himself with the legal title, by 
actually giving the credit, and making the prescribed 
payment or tender. 

The statute was not designed to require imperatively, 
as a condition precedent to the right of redemption, that 
the credit of ten per cent. should be actually given, when 
the purchaser refused to assent to the redemption. It 
permits the party desiring to redeem, to make the requis- 
ite tender, and offer to credit; and, if the purchaser re- 
fuse, to go into chancery, and coerce a conveyance from 
the purchaser, upon his making the payment and giving 
the credit. 

If we were to sustain the argument, that no equitable 
right to a redemption vested by making the tender and 
offering to give the credit, we should do violence to the 
former clause of the statute, which declares, that the 
creditor may redeem, by making the necessary payment 
or tender, and offering to credit the debtor with the proper 
sum. By construing the former clause as giving a priv- 
ilege to acquire a right to a redemption, through. the 
agency of the chancery court, as against a refusing pur- 
chaser, and the latter clause as conferring the privilege 
of going still farther, and actually giving the credit, and 
thus acquiring a legal title, we give effect to all the words 
of the section. This construction also harmonizes that 
section with the following section. 

[2.] Section 2123 provides, in general terms, that the 
creditor has “the right to recover the possession of the 
land, before a justice of the peace, for an unlawful de- 
tainer.” This section was doubtless designed to afford 
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an expeditious remedy toa creditor, who has vested him- 
self with the legal title, for the recovery of the possession. 
Neither it nor any other section contains any words tend- 
ing to exclude the jurisdiction of the chancery court to 
enforce the equitable right, which we have decided may 
be acquired. The fact that the statute has given the 
privilege of going on and acquiring a legal title and a 
summary remedy to recover possession after the aequisi- 
tion of such title, does not, in the absence of any prohib- 
itory or restrictive words, exclude the jurisdiction of the 
chancery court.—Waldron v. Simmons, 28 Ala, 629; 
Owen v. Slatter, 26 Ala. 547; Brewer v. Br. Bk., 24 Ala. 
439. Wedo not intend by anything which we have said 
to convey the idea, that there are no other circumstances 
under which one seeking to redeem might go into equity, 
and we leave that question open. 

The chancellor erred in sustaining the demurrer for 
want of equity, and his decree must be reversed, and the 
cause remanded. 








COMMISSIONERS’ COURT OF PIKE COUNTY vs. 
GOLDTHWAITE. 


[APPLICATION BY CIRCUIT CLERK FOR ALLOWANCE FOR STATIONERY. } 


1. Allowance to circuit clerk for stationery —The word stationery, as used in section 
660 of the Code, construed in connection with the legislative interpreta- 
tion given to it in the act of February 8th, 1858, (Session Acts, 1857-8, 
p. 45,) includes blank writs, subpoenas, witness-certificates, &c., procured 
by a circuit clerk for the use of his office, and actually used in Bis office. 

2. Liability of commissioners’ court for costs.—Where the proceedings of the com- 
missioners’ court, refusing to make an allowance to the circuit clerk for 
stationery used in his office, (Code, § 660,) are removed by certiorari into the 
circuit court, where a motion for a mandamus is also made against them by 
the clerk, to compel the allowance of his claim, and judgment is rendered 
jn favor of the clerk, the circuit court may further order “ that the said 
commissioners’ court pay the costs of this proceeding out of the county 
treasury.” 
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APPEAL from the Circuit Court of Pike. 
Tried before the Hon. Joun GILL Suorter. 


Tue appellee in this case, who was the clerk of the 
circuit court of Pike, presented an account to the com- 
missioners’ court of said county, amounting to $72 50, 
for books and stationery furnished by him for the use of 
his office during the years 1857 and 1858, and asked its 
allowance as a claim against the county under section 660 
of the Code. The commissioners’ court rejected all that 
portion of the account which was for blank writs, sub- 
penas, witness-certificates, &c., on the ground that those 
articles did not come within the provision of the statute. 
The clerk then removed the proceedings, by certiorari, 
into the circuit court, and also moved for a mandamus to 
the commissioners’ court, to compel the allowance of his 
claim. The case was submitted to the circuit court on 
an agreed statement of facts; ‘the defendants waiving 
all objection to the manner in which the action of the 
court was invoked.” It was admitted, that all the arti- 
cles charged in the account, including the blanks above 
specified, “were procured by the plaintiff, in good faith, 
for the use of his office, were necessary and proper for the 
use of his office, and were actually used in the same.” 
On the agreed facts, the circuit court rendered the follow- 
ing judgment: “It is therefore considered by the court, 
that the said items of blanks are stationery, within the 
meaning of section 660 of the Code, and are, therefore, 
a proper charge against the county treasury. It is fur- 
ther considered by the court, thatthe said commissioners’ 
court shall make a reasonable allowance for such blanks 
as are mentioned in said account, and used by said clerk 
in ther discharge of the duties of his office; and that a 
copy of this judgment be certified to said commissioners’ 
court, as a mandate that they decree in accordance there- 
with. It is also considered by the court, that the said 
commissioners’ court pay the cost of this proceeding out 
of the county treasury.”” The defendants excepted to 
the ruling and judgment of the circuit court, and they 
here assign the same as error. 
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GoLpTAWAITE, Ricxy & Semprz, for appellants. 
Puen & Buttock, contra. 


i STONE, J.—If this question rested alone on section 
660 of the Code, we should doubt if printed blanks came 
under the general designation, stationery. This doubt, 
however, is removed by the act approved February 8th, 
1858.—Pamph. Acts, 45. The last clause of the third 
section of that act characterizes blanks as stationery. 
: This is a legislative interpretation of the word, and, in- 
| fluenced by it, we hold that blanks, such as are the sub- 
| ject of the present controversy, are stationery within 
| section 660 of the Code. 

| [2.] There is no error inthe judgment for costs.—Court 
of County Commissioners v. Bowie, 84 Ala. 461. 
Judgment affirmed. 





Ex Parte JONES. 


[APPLICATION FOR MANDAMUS TO COMPEL CAUSE TO BE REINSTATED ON TRIAL 
DOCKET. ] 


1. Conditional grant of new trial—Under an order granting a new trial, ‘‘on 
payment of the costs within ninety days,’ the payment of the costs within 
the prescribed time is a condition precedent to the grant of a new trial ; 
and if the costs are not paid until after the expiration of the ninety days, 
the cause may be struck from the trial docket at the next term, and the 
opposite party be allowed to proceed on his vriginal judgment. 





AppLicaTIon for a mandamus to the Circuit Court of 
Montgomery, Hon. 8. D. Hauz presiding, to compel that 
court to reinstate on the trial docket a certain cause, 
wherein one F. M. Lawrence was plaintiff, and Seaborn 
Jones (the petitioner) and others were defendants. The 
transcript accompanying the petition showed, that at the 
June term of said circuit court, 1859, a judgment on ver- 
dict was rendered for the plaintiff in said cause; and that 
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on a subsequent day of the same term, on the defendants’ 
motion for a new trial, an order was made in the follow- 
ing words: “Came the parties, by their attorneys, and 
the defendants move the court for a new trial in this cause ; 
which motion, being understood by the court, is granted 
to the defendants, on payment of the costs within ninety 
days, and on condition that, at the next trial of this case, 
the defendants admit the plaintiff’s right to recover, and 
agree that the issue shall be confined to the amount of 
the recovery; and on the further condition, that the 
plaintiff consent that the defendants’ bill of exceptions, 
taken on this trial at the present term, so far as it involves 
the plaintiff’s right to recover, shall not be waived or 
otherwise impaired by this order; which conditions each 
party respectively accepts.” -The transcript also showed, 
that at the next ensuing term, the plaintiff moved the 
court to strike the cause from the trial docket, and allow 
him to proceed on his original judgment, on the ground 
that the defendants had not complied with the terms of 
the order in the payment of the costs; that it was proved 
to the court, on the hearing of this motion, that the costs 
were not paid until the 25th October, 1859, which was 
after the expiration of ninety days from the adjournment 
of the preceding term; that the court thereupon granted 
the plaintiff's motion, and that the defendants reserved an 
exception to its ruling. 


Warts, Jupee & Jackson, Wm. P. Cuiton, and Jonn 
A. Etmorg, for the motion. 
GotptuwalrTe, Rice & Semple, contra. 


R. W. WALKER, J.—In Ex parte Lowe, (20 Ala. 
330,) there was an order that ‘a new trial be granted the 
defendant, on the payment of all the costs of suit.” This 
court held, that this was the grant of a new trial, upon 
condition that the defendant pay all the costs; that the 
time for the payment of the costs not being specified, 
they were to be paid within a convenient or reasonable 
time; and that a payment on the first day of the next 
succeeding term after the order was made, was, according 
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to the previous decisions of the court, a payment within 
a reasonable time, and had the effect of placing the cause 
on the docket for trial. 

In Ex parte Beavers, (84 Ala. 71,) the order was, that a 
new trial be granted, “ upon the payment of all the costs 
in this case, and the costs of this motion, within ninety 
days, for which let execution issue.” In considering this 
order, it was said, that if the words italicised had been 
omitced, the order would have prescribed the payment of 
the costs as a condition precedent to the grant of a new 
trial. The direction that an execution should issue, was 
held to distinguish the case from all those orders which 
had been held to prescribe the payment of the costs as a 
condition precedent. An order fora new trial on pay- 
ment of the costs, unaccompanied by a direction for the 
issuance of an execution to enforce their collection, would, 
it was said, make a compliance with the condition by < 
payment of the costs optionary with the party. As there 
sannot be process to compel the performance of an act 
which is optionary, no execution could issue upon such 
an order. Inasmuch, therefore, as the direction for the 
issuance of an execution could have no effect, if the pay- 
ment of the costs was considered a condition precedent 
to a new trial, it was decided, that the order must. be re- 
garded as an unconditional grant of a new trial; the words 
“upon the payment of all the costs,” when considered in 
connection with the context, being understood as simply 
designed to state the terms upon which the new trial was 
then granted. 

In Screws v. Upshaw, (34 Ala. 496,) a new trial was 
granted, “on the sole condition that the plaintiff pay all 
the costs in four months.” The order in that case was 
distinguishable from the one construed in Hx parte Lowe, 
(supra,) in that it prescribed the time in which the costs 
were to be paid; and it differed from the orderin Jz parte 
Beavers, (supra,) because there was no direction for an 
execution to issue. We held, that the effect of the order 
was, that the judgment in favor of Upshaw was to stand, 
unless Screws should pay all the costs in four months; 
and that nothing but an actual payment in money, within 
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the time prescribed, could be deemed a compliance with 
the condition imposed by the court. Of the propriety of 
this decision we entertain no doubt; and its entire con- 
sistency with the other cases decided by this court, as to 
the construction of this class of orders, is manifest. 

When a new trial is granted on the payment of costs, 
and the time in which the payment is to be made is speci- 
fied in the order, that part of the order which prescribes 
the time of payment is as much a material ingredient of 
the condition imposed, as that which designates what is to 
be paid. Every part of the grant must be allowed some 
éffect, and there must be a compliance with the entire 
condition. Under such an order, no means are provided 
for compelling the defendant to pay the costs; but it is 
left at his option to pay them within the prescribed time, 
and thus get a new trial, or to fail to pay them within that 
time, and thus fail to get a new trial. 

So far as the order in this case prescribes the payment 
of costs as a condition for a new trial, it does rot materi- 
ally differ from that which was made in Screws v. Upshaw, 
supra. The court prescribed the payment of the costs in 
ninety dais, as a condition precedent to the grant of anew 
trial. The defendant elected not to pay within the pre- 
seribed time, and has lost a new trial by his own voluntary 
failure to comply with the condition imposed by the court. 
Willis v. P. & M. Bank, 19 Ala. 141; Edwards v. Lewis, 
18 Ala. 494; Reese v. Billing, 9 Ala. 2638. 

The motion for a mandamus is overruled, at the costs 
of the petitioner. 


LLOYD. vs. RAMBO. 


[BILL QUIA TIMET BY REMAINDER-MEN AGAINST PURCHASER FROM LIFE-TENANT.] 


1. Construction of bequest to one for life, and “at her death to her lawful heirs of her 
body.” —A bequest in these words. “I loan to my sister Penny” (then a 











710 ALABAMA. 
Lloyd v. Rambo. 








married woman) three slaves and one-third of a tract of land, ‘and at her 
death I give the above property to her lawful heirs of her body,” vests in the 
first taker the absolute property in the slaves. 

2. General rule of construction, as to words used more than once in will. _It is a 
general rule in the construction of wills, that when a word is used’ more 
than once, it-is to receive the same construction in each case ; but an 
established exception to this rule is, that a word having a technical legal 
meaning, when accompanied in one clause by a context which shows an 
intention that it should be understood in a different sense, and used in 
another distinct clause, in reference to a different subject, without such 
explanatory context, must receive in the latter clause its technical meaning. 


ApprsL from the Chancery Court of Lowndes. 
Heard before the Hon. Wap Keyss. 


Tue bill in this case was filed by the appeilants, who 
are the children of Mrs. Penelope (or Penny) Lloyd, and 
sought to protect their alleged interests as remainder-men 
in certain slaves, which were bequeathed to Mrs. Lloyd 
by her brother, Redding Simms, and were afterwards 
purchased by the defendant, Lawrence Rambo, at sherift’s 
sale under execution against Mrs. Lloyd’shusband. The 
will of Redding Simms, which was executed in North 
Carolina, in November, 1828, (and which was made an 
exhibit to the bill,) contained the following clauses : 
“ Tiem First: I give and bequeath to my brother Burrell 
Simms four dollars of my estate for his part. Jtem Second: 
1 loan to thy beloved mother, Martha Simms, one negro 
woman, during her natural life, by the name of Sally, and 
at her death I give her to Joel Simms’ lawful heirs. Jtem 
Third: I loan tomy brother Joel Simms, during his natu- 
ral life, four negroes, viz., Cherry, Gilbert, Emeline, and 
Maria; and at his death I give them to my nephew Red- 
ding Simms, son of said Joel Simms. 1 also give to Joel 
Simms one-third part of all my lands, lying in Anson 
county and State aforesaid, to his own properuse. J/em 
Fourth: I give and bequeath to my sister Rhody Simms 
one hundred dollars of my estate, to her own proper use. 
Item Fifth: I give and bequeath to my sister Sally Garrott, 
wife of Isham Garrott, of Anson county, one negro man 
by the name of Jim, also one-third part of my lands lying 
in Anson county, to her own proper use. Jiem Sixth: 
Lloan to my sister Penny Lloyd, of South Carolina, three 
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negroes, viz., Patience, Eliza, and Grissy, als» one-third part 
of all my lands lying in Anson county ; and at her death I 
give the above property to her lawful heirs of her body. Item 
Seventh: I give to my brother John Simms the rising 
profits of two negroes, viz., Sam and Jeph, to be sold in 
Wake county, North Carolina, by my executors, on twelve 
months credit, also two hundred and fifty dollars in cash, 
all to his own proper use. Jéem Highth : 1 give and bequeath 
to my sister Winiford Thompson, wife of Nathaniel 
Thompson, of Wake county, North Carolina, the follow- 
ing property, viz., two negroes, by the names of Sandy 
and Sampy, to her own proper use. Item Ninth: I loan 
to my sister Patsy Rigsby, wife of Edward Rigsby, one 
negro girl, by the name of Tilda; and at her death I give 
her and her increase to the lawful heirs of her body, Jtem 
Tenth: I give to my brother Berry D. Simms two negroes, 
by the names of Solomon and Peter, both men, also six 
hundred and forty acres of land in the county of Wake, 
and on the waters of White-Oak creek. tem Hleventh: 
I give to my niece Gilly Simms, daughter of Joel Simms, 
one negro girl, by the name of Canlis, to her own proper 
use. The balance of my property, consisting of stock of 
horses, cattle, hogs, and sheep, with my household and 
kitchen furniture, plantation utensils, crop of corn, fodder, 
wheat, and cotton, I leave with my executors ;. out of 
which my just debts are to be paid, and the residue (if 
any) I give to Joel Simms’ lawful heirs,—one mule ex- 
cepted, by the name of Jack, which I give to Berry D. 
Simms.” 

The chancellor dismissed the bill, for want of equity, 
and his decree is here assigned as error, 


R. M. Wrixramson, for appellants. 
J. F. CLemMents, contra. 


A. J. WALKER, C. J.—That the sixth clause of the 
will of Redding Simms, standing alone, would, by virtue 
of the rule in Shelley’s case, have created an estate tail, 
if the subject of the bequest had been land; and that the 
subject-matter being personalty, it vests the first taker 
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with the absolute property, are propositions well sustained 
by the decisions of this court, and the reasoning and au- 
thorities adduced in those decisions. We therefore assert 
those propositions, on the authority of the cases cited. 
below.—Ewing v. Standifer, 18 Ala. 400; Machen v. 
Machen, 15 Ala. 373; Hamner v. Smith, 22 Ala. 433; 
Lenoir v. Rainey, 15 Ala. 667; Dunn v. Davis, 12 Ala. 
135, (which, it is said in Ewing v. Standifer, would have 
been decided differently, if the word children had been 
omitted;) Darden v. Burns, 7 Ala. 363. 

None of our decisions will justify the conclusion, that 
any thing contained the sixth clause of the will so qual- 
ifies {the words “lawful heirs of her body,” as to make 
them words of purchase.—MeVay v. Tjams, 27 Ala. 238; 
Flinn v. Davis, 18 Ala. 122; Powell v. Glenn, 21 Ala. 
468; Williams v. Graves, 17 Ala. 623 Doyle v. Bouler, 

7 Ala. 246; Bell v. Hogan, 1 St. 536. 
_ [2.] The word heirs occurs in a clause preceding, and 
in one succeeding the sixth; and it is argued, that the 
words in those clanses must mean children, and that the 
testator must be supposed to have used the word in the 
same sense inthe sixth clause. It is a general, but not a 
universal rule, that the same word is to be understood in 
the same sense, when it occurs more than once in the 
same will. <A well-established exception to the rule is, 
that if a word has a technical meaning in the law, and is 
accompanied by a context, in one clause, which shows the 
intention of the testator that it should be understood in 
a different sense, while in another clause it is used in 
reference to a different subject, being accompanied by 
nothing explanatory of it, the word is to receive in the 
latter clause its technical meaning.—Flinn v. Davis, supra; 
Carter v. Bentall, 2 Beavan, 522; Doe d. Cadogan v. Ewart, 
7 Ad. & El. 636; Stratford v. Buckley, 2 Vesey, sr., 
170-181; Doe d. Chattaway v. Smith, 5 M. & 8. 126-131; 
Sheffield v. Orrery, 3 Atk. 282-288; Forth v. Chapman, 
1P. Williams, 664; 2 Williams on Ex. 928; 2 Lomax*on 
Ex. (marg.) 76; Mazyck v. Vanderhorst, 1 Bailey’s Eq. 
48: 2 Jar. on Wills, 419. It is not an unreasonable in- 
ference, that the omission of a qualification in one clause 
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is the result of a design to leave the word in that instance 
to its technical meaning. This case falls precisely 
within the exception. 

Decree affirmed. 





> MOBILE MARINE DOCK & MUTUAL INSURANCE 
COMPANY vs. HUDER. 


[ BILL IN EQUITY FOR FORECLOSURE OF MORTGAGE. ] 


1.jLiability of mortgaged lands, as between several assignees of mortgagor, to satis- 
faction of mortgage debt.—Where mortgaged lands are sold by the mortgagor, 
in several portions, at different times,and to different persons, and the 
mortgagee afterwards files a bill to foreclose, the portion of land remain- 
ing unsold must be first subjected, and then the other portions in the in- 
verse order of their alienation ; and each portion is to be estimated at its 
present value, including the improvements put upon it by the purchaser. 


AppgAL from the Chancery Court at Mobile. 
Heard before the Hon. Wap Keyes. 


Tue bill in this case was filed by Mrs. Mary H. Huder, 
on the 24th April, 1855, for the purpose of foreclosing a 
mortgage on a tract of land, executed to her on the 31st 
January, 1852, by Thomas T. Bolling; and several pur- 
chasers from Bolling, subseqent to the execution of the 
mortgage, were joined with him as defendants. The 
facts of the case, as ascertained by the master under a 
reference, (and about which there was no controversy,) are 
these: Mrs. Huder sold the land to Bolling on the 31st 
January, 1852, and, at the same time, took the mortgage 
to secure the payment of the notes given for the purchase- 
money. On the Ist May, 1852, Bolling sold a portion of 
the land to N. Walkley, for $6,000, payable as follows: 
$1,500 cash, $1,800 on the 1st March, 1853, $1,780 on the 
Ist May, 1854, and $1,620 on the Ist May, 1855; and 
gave Walkley a bond, conditioned to make titles on pay- 
ment of the purchase-money. At the time this contract 
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was made, Walkley was in possession of the lot which he 
bought, under a lease from Mrs. Huder, which was made 
before Bolling purchased the land, and which did not 
expire until November, 1852. On the 9th July, 1852, 
Bolling sold another portion of the land to the Mobile 
Marine Dock and Mutual Insurance Company, for $1,400 
cash, and executed to said company a deed with covenants 
of warranty; and the master reported that, at the time 
of this purchase, “said company had no notice of any 
earlier sale by Bolling of any portion of the mortgaged 
premises, other than such as may be implied by law from 
Walkley’s possession.” On the 11th April, 1858, Bolling 
sold other portions of the land to Charles Gascoigne, 
Joseph Goddard, M. Boullemet, William H. Trone and 
others, severally. Gascoigne’s purchase was made on 
condition that his lot should be discharged from all liabil- 
ity on account of the mortgage debt, and Mrs. Huder 
consented to release it on his paying the purchase-money 
in part satisfaction of the mortgage debt; and this was 
accordingly done. Boullemet, Trone, and others of the 
last purchasers, erected valuable improvements on their 
lots. A portion of the land remained unsold in Bolling’s 
hands when the bill was filed. 

On these facts, the chancellor decreed, that the lot 
remaining unsold by Bolling was first liable for the satis- 
faction of the mortgage debt; that the lots sold by him 
in April, 1853, (except Gascoigne’s) were next liable, to 
the extent of the prices agreed to be paid by the respec- 
tive purchasers, and excluding the improvements made 
by the purchasers; that the lot purchased by the Mobile 
Marine Dock and Mutual Insurance Company was next 
liable, to the same extent, and that Walkley’s lot was 
liable last of all; and he ordered a sale of the lots by the 
master, unless the owners voluntarily paid the respective 
amounts for which they were thus held liable. From this 
decree the said insurance company now appeals, and here 
assigns as error, that the chancellor erred in excluding 
the improvements of the several purchasers from liability 
to the mortgage debt, andin decreeing that the appellant’s 
lot was liable before Walkley’s. 
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P. Hamitton, for appellant.—1. The general rule is 
indisputable, that lands sold by the mortgagor are liable 
for the mortgage debt inversely to the order of their 
alienation.—1 Hilliard on Mortgages, 326, and authorities 
cited; P. & M. Bank v. Dundas, 10 Ala. 661; 11 Paige, 
59. All improvements on the mortgaged lands become 
part of the land itself, and are subject to the mortgage 
lien.—1 Hilliard, 431, and notes; i. 1387-8; 2 ib. 309; 
5 Binney, 585; 5 N. H. £4; 29 Maine, 115; 4 Metealf, 
306; 7 Metealf, 40. The assignees of the equity of re- 
demption take the land cum onere, just as it was in the 
hands of their assignor. The decisions in relation to 
growing crops, and the increase of mortgaged slaves, are 
analogous cases.—8 Wendell, 584; 6 Barbour, 870; 
2 Denio, 174; 1 Leigh, 805; 8 Blackford, 428; 11 How- 
ard, 875. The party thus improving property is also 
liable to its loss on the principle of intermixing property 
with that incumbered, and thereby making the whole 
likbles-—9 Barbour, 630; 11 Metealf, 493. Each purchaser 
acquires an equity to have the unsold portion of the land 
first subjected for the satisfaction of the mortgage debt. 
If the mortgagor himself should put improvements on 
the land remaining unsold, there ‘can be no doubt the 
improvements would be liable for the mortgage debt be- 
fore the land of purchasers from him; and in like manner, 
the improvements of subsequent pwrehasers, who, as 
against prior purchasers, simply oecupy the position of 
the mortgagor himself, must be liable before the lands of 
prior purchasers. 

2 The chancellor erred, also, in postponing the liability 
of Walkley’s land, and condemning first the lot purchased 
by the appellant. The appellantis a purchaser for value, 
under an executed contract, without notice, while Walkley 
claims under an executory contract merely.—2 Story’s 
Equity, § 1502. To give the equity claimed by Walkley, 
the alienation must be complete—the land must be con- 
veyed—the legal title must pass.—17 Pick. 47; 11 Paige, 
59. Tere, as in the case of assignees of notes secured by 
mortgage, the priority is determined by the time of alien- 
ation. There was no alienation to Walkley when the 
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ap spellant purchased : he had acquired simply a right to 
have a title on payment of asum of money in futuro, and 
occupied no better position than Bolling. Tis bond for 
titles, which called for a quit-claim deed merely, was 
not recorded until after the appellant’s purchase ; and his 
possession was only as tenant. 


W. ©. Easton, contra, for Walkley, Boullemet, and 
others, who were insane’ as appellants, but asked a 
severance in the assignment of errors.—1. Walkley be- 
ing the first purchaser, his Jot would be the last to be 
affected by the decree of foreclosure; the rule in such 
cases requiring the lots to be subjected in the inverse or- 
der of alienation.—P. & M. Bank v. Dundas, 10 Ala. 661; 
Gouverneur v. Lynch, 2 Paige, 800; Shannon v. Marselis, 
Sax. Ch. 413; Button v. Updike, 2 Green’s Ch. 125 
2 Story’s Equity, § 1233, and cases cited. Walkley was 
in possession of his purchase, as tenant of Huder, before 
the sale to Bolling; and, at the time of the other sales by 
Bolling, he was in possession as a purchaser from Bolling, 
and under a bond for title from Bolling. He had paid an 
adequate consideration for his purchase, partly in cash, 
and the residue in negotiable paper; which paper was 
passed off by Bolling before maturity. The subsequent 
purchasers from Bolling, being affected with notice of 
Walkley’s possession, were bound to inquire into its 
character, and are chargeable with notice of the terms 
and conditions on which it was held.—Taylor v. Stibbert, 
2 Vesey, 437; Daniels v. Davison, 16 Vesey, 254; Bra- 
inan v. Wilkinson, 8 Barbour, 158; Woods v, Farmer, 
7 Watts, 882; Spofford v. Manning, 6 Paige, 383; Gouv- 
erneur v. Lynch, 2 Paige, 300; Walker v. Gilbert, 1 Free- 
man’s Ch. 828; 4 Kent’s Com. 79; Sugden on Vendors, 
462; Morgan v. Morgan, 3 Stewart, 883; Ohio L. & T. 
Co. v. Ledyard, 8 Ala. 871; Smith v. Zurcher, 9 Ala. 208 ; 
Powell v. Allred, 11 Ala. 318; Brewer v. Brewer & Logan, 
19 Ala. 482; Burns v. Taylor, 23 Ala. 255; Garrett v. 
Lyle, 27 Ala. 586; Boyd v. Beck, 29 Ala. 713; Green v. 
Slater, 4 John. Ch. 389; Stafford v. Ballon, 17 ‘Vermont, 
329: Harris v. Carter, 3 Stewart, 233. 
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2. The improvements of the last purchasers were inno- 
cently made, and were very unequal inamount. ‘A court 
of equity will not subject such improvements to the sat- 
isfaction of the mortgage debt, when the property origi- 
nally covered by the mortgage is sufficient to pay it. To 
do so, would violate one of the fundamental principles 
of equity—that equality is equity—and would impose a 
very unequal loss on purchasers whose equities are pre- 
cisely the same.—Dickey v. Thompson, 8 B. Monroe, 312. 


A. J. WALKER, C. J.—In the ease of P. & M. Bank 
v. Dundas, (10 Ala. 661,) this court seems to have ap- 
proved the doctrine, that different parcels of land, in- 
cluded in the same mortgage, and afterwards sold by the 
mortgagor at different times, to different persons, are 
chargeable in the inverse order of the alienations. An 
analogous principle is asserted in the cases of Cullum v. 
Erwin, (4 Ala. 452,) and Bank of Mobile v. P. & M. Bank 
of Mobile, (9 Ala. 643.) This doctrine is opposed by the 
Kentucky court of appeals, and by Judge Story, (Dickey 
v. Thompson, 8 B. Monroe, 312; 2 Story’s Eq. Jurisp. 
§ 1233;) yet it has the support of the most of the Amer- 
ican authorities, and of the great names of Kent and 
Walworth, and is, it seems to us, manifestly right in 
principle. Without discussing the subject here, which 
may be considered res adjucicata in this State, we refer to 
the authorities cited below, and to the opinion of Chief- 
Justice Lumpkin, of the supreme court of Georgia, in 
the case of Cumming v. Cumming, (5 Kelly, 460,) which 
fully vindicates the doctrine, both upon principle and au- 
thority, and contains the most able and thorough consid- 
eration of the question, which we have found.—Willard’s 
Eq. Jur. 119; 1 Hilliard on Mortgages, 826; Clowes v. 
Dickinson, 5 Johns. Ch. R. 236; Gouverneur v. Lynch, 
2 Paige, 300; Guion v. Knapp, 67.35; Keel v. Spraker, 
8 ib. 181; Schryver v. Teller, 9 Paige, 178; Kellogg v. 
Rand, 11 Paige, 59; Conrad v. Harrison, 3 Leigh, 532; 
Stoney v. Shultz, 1 Hill’s Ch. 500; Shannon v. Marselis, 
1 Saxton’s Ch. 413; Button v. Updike, 2 Green’s Ch. 125; 
Wikoff v. Davis, 3 Green’s Ch. 224; Howard Ins. Co. v. 
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Halsey, 4 Sandford’s Ch. 565; Com. Bank v. West. Res. 
Bank, 11 Ohio, 444. 

The lands conveyed seem to be of value largely exceed- 
ing the unpaid balance of the mortgage debt; and after 
it is ascertained that the different parcels of land are 
chargeable in the inverse order of their alienation, the 
question arises among the purchasers from the mortgagor, 
whether the contributions to the discharge of the mortgage 
debt, to be made first by the last purchasers, and then on 
backwards to the first purchasers, are to be of amounts 
equal to the prices at which the respective purchases 
from the mortgagor were made, or to the values of the 
respective parcels at the time of purchase, or to the pres- 
ent values. 

The first of those modes of apportioning the charge 
mikes the contract of each purchaser aftect all the others, 
and makes the price agreed upon by two persons the 
standard of value as to others. It is, therefore, unjust, 
and wrong in principle. A similar mode of ascertaining 
the ratio of contributions among purchasers of different 
parcels of land, sold under an execution against the mort- 
gagor, was considered by Chancellor Kent, and pronounced 
incorrect, in the case of Cheesbrough v. Millard, 1 Johns. 
Ch. 409. The ascertainment of the charges upon the dif- 
ferent purchasers ought certainly to be made in reference 
to the value of their respective parcels; but whether the 
inquiry ought to be as to the value at the time of the 
purchase, or at present, is a question with which we have 
had great difficulty. 

In Kentucky, it was decided, that purchasers from a 
mortgagor must contribute to the removal of the incum- 
brance, in proportion to the value of their respective par- 
cels, fixing the value at the date of the mortgage. 
Morrison v. Beckwith, 4 Monroe, 76. In the same 
State it was afterwards decided, that purchasers from 
an insolvent vendee, who had not paid the pur- 
chase-money, must bear the burden of the lien ac- 
cording to the value of their respective parcels when they 
bonght them.—Burk vy. Chrisman, 3 B. Mouroe, 50. In 
a still later case in the same court, it was held, after a 
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. review of the two previous cases, that in general the 

proper rule was, to require contribution by the purchasers 
of the different parcels of the mortgaged property in pro- 
portion to the value of the land at the time of taking the 
7 account.—Dickey v. Thompson, 8 B. Monroe, 316. The 
| last of these decisions commends itself for this—that, 
unlike the other two eases, it seems to have been decided 
upon a full consideration of the point, and to be sup- 
ported by asatisfactory argument. In Kentucky a differ- 
erent rule from ours prevails, as to the degree or order in 
which the burden of the mortgage debt is to be borne by 
the purchasers from the mortgagor; but that does not 
affect the question of the time at which the valuation of 
the parcels of land should be had. The question of the 
time of valuation is the same, whether the burden is dis- 
tributed among the purchasers, or borne by the purcha- 
sers in the inverse order of the alienations. The Ken- 
tuky court may, therefore, be regarded as giving its 
authority for a present valuation of the lands in this case, 
and it has been constrained to that position against its 
previous ill-advised decisions. 

In the ease of Cooper v. Steven, (1 Johns. Ch. BR. 425,) 
the date of the mortgage was taken as the time of val- 
uation. In the case of Cheesbrough v. Millard, (1 Jolins. 
Ch. 415,) the date at which the valuation was taken does 
not appear with certainty. Inthe case of Guion v. Knapp, 
(6 Paige, 35,) there was an unconditional order of a sale, 
commencing with the land last aliened, and continuing 
on backward until the debt was paid. The order of such 
a sale was a practical repudiation of the rule, which re- 
lieves the alienees, as among themselves, from the burden 
of the incumbrance upon the payment of the value at 
the time of alienation. The same order was made in the 
cases of Shannon v. Marselis, (1 Saxton’s Ch. 413,) Wik- 
off v. Davis, (3 Green’s Ch. 224,) and Gouverneur v. 
Lynch, (2 Paige, 300.) We understand the order in the 
ease of Button v. Updike, (2 Green’s Ch. 123,) to require 
that two alienees of the mortgagor, who bought on the 
same day, and who were the first purchasers, should, in 
the event the debt was not satisfied by asale of the lands 
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of the subsequent purchasers, contribute to the discharge 
of the balance in proportion to the value of their lands at 
the time of the sale of the lands of the subsequent 
purchasers. 

This collation of cases shows, that the weight of 
authority is in favor of the adoption of the present: valu- 
ation in ascertaining the amount to be paid by the 
respective purchasers, commencing with the last, before 
a resort can be had to those standing before in the order 
of alienation. 

The effect of this is, to deny to the purchasers any 
benefit or compensation for the valuable improvements 
put upon the lands since the purchases; each purchaser 
standing, upon the facts of this case, charged with notice 
of the previous purchases. The mortgage was regularly 
recorded, and each purchaser, therefore, took with notice 
of the incumbrance. The improvements were, therefore, 
made by the purchasers with notice of the charge upon 
the lands. Compensation for improvements is allowed, 
where they were innocently made, under the belief that 
the title was good; or where the owner stands by and 
suffers improvements to be made without notice of his 
title —2 Sugden on Ven. (bottom page 1029,) top 528, 
ch. 22; 2 Story’s Eq. Ju. § 1237, n. 8; Putnam v. Richie, 
6 Paige, 390; Bright v. Boyd, 1 Story, 491. In this 
ease, the purchasers having notice of the mortgage, and 
of all the antecedent purchases, are not within the prin- 
ciple; and no trand can be imputed to the mortgagee, 
who may well have supposed, when the improvements 
were made, that the debt would be paid, and that no 
resort to the land would be necessary. We entertain no 
doubt, that neither the mortgagor nor his assignee is enti- 
tled to any compensation for improvements, as against the 
mortgagee.—Hughes v. Edwards, 9 Wheaton, 489-499 ; 
Clowes v. Dickinson, 5 Johns. Ch. 235; 1 Hilliard on 
Mort. 431; Lyle v. Ducumb, 5 Binney, 585; Jones v. 
Thomas, 8 Blackf. 428; Shepard v. Philbrick, 2 Denio, 
174; Gillett v. Baleom, 6 Barbour, 370; Lane v. King, 
8 Wend. 584; Butler v. Page, 7 Mete. 40; Pettengill v. 
Evans, 5 N. H. 54; Nailer v. Stanley, 108. & R. 450. 
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As the land, with the improvements made by the 
assignee of the mortgagor, is charged, in favor of the 
mortgagee, with the mortgage debt, it ought to be charged 
in the same manner as among the different assignees of 
the mortgagor. For the right of the different assignees, 
against those who come after them in the order of aliena- 
tion, is as complete and as well defined as that of the 
mortgagee; and there can be no reason for the extension 
of any favor to an assignee with notice, when acconnting 
with the prior assignees, which does not pertain to him 
when accounting with the mortgagee. 

The rule which charges the improvements of the 
mortgagor’s assignee, in the distribution of the burden 
of the incumbrance, will operate less hardship and appa- 
rent injustice than any other which could be adopted. 
It is true that the condition of the assignee, who has 
made improvements in the confident belief that the 
mortgagor would pay the debt, and that he would never 
be disturbed, would seem to present a case of great 
hardship; but then. he has made the improvements with 
his eyes open, and has voluntarily taken the hazard ; and 
is in no other sense an object of sympathy, than is any 
man who takes the hazards of an enterprise, and is un- 
fortunate. Ifthe burden should be adjusted in reference 
to the value of the property at the time of alienation, 
still greater hardships would result. In the case of the 
destruction by fire of valuable improvements which were 
upon the land at the date of the purchase, or of the death 
of slaves after the purchase, it would be extremely unjust 
to charge the assignee of the mortgagor with the value of 
the land or slaves as it was at the time of the purchase. 
The result of such a rule would be, to make the latest 
assignees of the mortgagor chargeable, as to those stand- 
ing before them, for that with which they would not be 
chargeable as to the mortgagee. 

Influenced by the reasoning and authorities above 
adduced, we decide, that those holding under the mort- 
gagor must, in the inverse order of their purchases, 
contribute to the discharge of the incumbrance the 
present value of their respective parcels of the land, and, 
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in default of their doing so, the lands should be sold. 
The land of the appellant stands chargeable before that 
purchased by Walkley; because, Walkley being in 
possession, the appellant stands chargeable with notice of 
his equity, and the maxim, qui prior est in tempore potior 
est in jure, applies.—Gouverneur v. Lynch, 2 Paige, 300; 
Guion v. Knapp, 6 Paige, 43. It has not been contro- 
verted on either side, that the land purchased by 
Gascoigne is relieved from the charge ot the mortgage 
debt; and therefore, without comment, we give our 
approval to the chancellor’s decision on that point. If 
any of the mortgaged land remains unaliened by the 
mortgagor, it must be first sold. 

The decree of the chancellor is reversed, and the cause 
remanded for further proceedings in pursuance of the 
foregoing opinion. 





ROBBINS vs. MENDENHALL. 


[ACTION FOR BREACH OF SPECIAL CONTRACT. ] 


1. Specification of causes of demurrer—A demurrer to a complaint, “for the 
reason that the same does not,on its face, show any sufficient cause of 
action against the defendants,” is not acompliance with the requisition of 
the statute, (Code, § 2253,) which requires a distinct specification of the 
causes of demurrer. 


Appeal from the City Court of Mobile. 
Tried before the Hon. Atex. McKinstry. 


Tuts action was brought by James Mendenhall, against 
Martin Robbins, George Keyser, and John Hartwell, to 
recover damages for the breach of a special contract, by 
which the defendants, “as trustees of the Jacksonville 
school district in Mobile county,” employed the plaintiff 
to take charge of the school for a session of five months, 
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commencing in September, 1857, The defendants de- 
murred to the complaint, “for the reason that the same 
does not, on its face, show any sufficient cause of action 
against the defendants.” The court overruled the de- 
murrer, and its action is here assigned as error. 








CHAMBERLAIN & HALL, for appellants. 
E. S. Dar@an, and Jno. T. Taytor, contra. 











STONE, J.—The only error assigned on this record, is 
the overruling of the defendants’ demurrer to the com- 
plaint. Looking into the demurrer, we find it does not 
specify any grounds of demurrer, within the spirit of the 
statute.—Code, § 2253; Burns v. Mayor of Mobile, 
34 Ala. 485. The demurrer is but a general one, without 
specifying any grounds. We cannot consider this as a 
demurrer under our statute; and the result is, that the 
assignment of error raises no question for our considera- 
tion. * 

Judgment affirmed. 






















HENDERSON vs. ADAMS. 


[DETINUE FOR SLAVES.] 






1. Conflict of laws as to construction and validity of contract.—The construction, 
interpretation and validity of a parol gift of slaves, made in Georgia, 
where the donor then resided, and where the slaves then were, are to be 
determined by the laws of that State, although the donees then resided in 
Alabama. 

2. Validity of parol gift of slaves.—Under the decisions of the supreme court of 

Georgia, as proved in this case, a remainder in slaves cannot be created by 

parol gift in that State. 












AppEAL from the Circuit Court of Butler. 
Tried before the Hon. Nat. Cook. 
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Tuis action was brought by the appellants, who are the 
children of John T. and Lucinda Henderson, against 
Samuel Adams, to recover certain slaves, which the plain- 
tiffs claimed, as remainder-men, under a parol] gift from 
one Shadrach McMichael, who was the father of Mrs, 
Lucinda Henderson; and of which the defendant held 
possession asthe administrator of said John T. Henderson, 
the husband of Mrs. Lucinda Henderson. It appeared 
from the evidence adduced on the trial, all of which is 
set out in the bill of exceptions, that in 1852, while Mr. 
and Mrs. Henderson, who then resided in this State, were 
on a visit to said McMichael, in Jasper county, Georgia, 
where he then resided, the latter called up certain slaves, 
who, with their increase, are the subject of this contro- 
versy, and said to Mrs. Henderson, in the presence of her 
husband, “TI give you these negroes for your life, and at 
your death to your children, except Louisa, who is to go 
to Shadrach Henderson ;” that the slaves were shortly 
afterwards brought to this State by Mr. and Mrs. Hen- 
derson on their return, and continued in their possession 
until the death of said John T. Henderson, which occurred 
a short time before the commencement of this suit, and 
then passed into the possession of the defendant as his 
administrator; and that the plaintiffs were all in life, and 
resided in this State, at the time said gift was made. The 
defendant read as evidence three decisions of the supreme 
court of Georgia, viz., Kirkpatrick v. Davidson, (2 Kelly, 
297,) Maxwell v. Harrison, (8 Geo. 61,) and Yarborough v. 
West, (10 Geo. 471 ;) and it was agreed, that the published 
reports of these decisions should be considered as part of 
the bill of exceptions. There is also an agreement of 
counsel ia this court, to the effect that any other Georgia 
decisions may be considered as evidence, “ as though they 
had been set forth in the bill of exceptions.” The court 
below charged the jury, “that the parol remainder to the 
plaintiffs wag void, and the plaintifts thereby acquired no 
title ;” to which charge the plaintiffs excepted, and which 
they now assign as error 
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Watts, Jupee & Jackson, for appellants. 
Apams & Hersert, contra. 






R. W. WALKER, J.—Not only was the contract under 
which the plaintiffs claimed the slaves made in Georgia, 
but the donor had his domicile there, and the property 
which was the subject of the gift was at the timein that 
State. It was no part of the contract that the slaves should 
be brought to this State and held here by the donees. 
There can be no doubt, therefore, that the construction, 
interpretation and validity of the contract, are to be gov- 
erned by the law of the place where it was made.—Peake 
v. Yeldell, 17 Ala. 636; Turner v. Fenner, 19 Ala. 362 ; 
Evans v. Kittrell, 33 Ala. 452. 
[2.] The decisions of the supreme court of Georgia, 
which are made part of the evidence in the case, satisfy 
us that, no matter what may be the law elsewhere, a re- 
mainder in slaves cannot be created by parol in that State. 
See Kirkpatrick v. Davidson, 2 Kelly, 297; Yarborough 
v. West, 10 Geo. 471; Booth v. Terrell, 16 Geo. 23; 
Booth v. Terrell, 18 Geo. 570. As these decisions furnish 
the rule by which the validity of the title set up by the 
plaintifts is to be tested, it results, that the court did not 
err, in instructing the jury that the parol remainder, as 
proved on the trial, was void; and that if they believed 
the evidence, they must find for the defendant.—Inge v. 
Murphy, 10 Ala. 885. 
Judgment affirmed. 


































WALKER vs. WILKINSON. 






[TRESPASS AGAINST SHERIFF FOR TAKING PERSONAL PROPERTY. ] 


1. Who may maintain action.—The owner of a chattel, having gratuitously 
Joaned it to another, and reserved to himself the right to demand its 
restoration at any time, may maintain trespass against one who tortiously 

takes it from the possession of his bailee. 
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AppEAL from the Circuit Court of Chambers. 
Tried before the Hon. Ropert Doveuerry. 


TuIs action was brought by Benjamin Walker, against 
Henry L. Wilkinson, to recover damages for the tortious 
act of the defendant, as sherift of said county, in seizing 
and selling a mule under execution against one E. S. 
Meadows, who was the son-in-law of the plaintiff. The 
plaintiff proved on the trial, as the bill of exceptions 
shows, “that he loaned said mule to Meadows, to be 
worked in a wagon which Meadows was running, .and to 
be used by him until called for by said plaintiff; that he 
called on a person who was then present, in the presence 
of said Meadows, to bear witness that the mule was only 
loaned to Meadows until plaintiff called for it, and that 
it was to be delivered up to him whenever he demanded 
or called for it; that no definite time was fixed, as to 
when plaintiff would call for it, or how long said Mead- 
ows should keep it; and that. the loan was entirely 
gratuitous, nothing being paid or given by said Meadows 
to plaintiff for the use of said mule.”’ It further appeared 
that, when the defendant levied on the mule in the 
possession of Meadows, the plaintiff had never demanded 
it of the latter. The court charged the jury, that if they 
believed the evidence, they must find for the defendant. 
The plaintiff excepted to this charge, and took a nonsuit ; 
aud he now assigns the charge of the court as error, and 
moves to set aside the nonsuit. 


Ricuarps & Fakner, for appellant. 
ALLison & BaRNEs, contra. 


A. J. WALKER, C. J.—We understand the charge 
of the court in this case to be predicated upon the idea, 
that the lender of a chattel cannot maintain trespass for 
the taking and carrying it away while in the possession 
of his bailee. The law unquestionably is, that when a 
chattel is loaned, the bailor having a right to resume pos- 
session at any time, and having the general property in 
the thing loaned, which draws to it the constructive 








JANUARY TERM, 1860. 
Bolling v. Mock. 















possession, may maintain trespass for the asportation of 
the property by a wrong-doer.—1 Chitty on Plead. 169 ; 
Story on Bail. §§ 94, 279; 2 Saunders on Pl. and Ev. 
861; Thorp v. Burling, 11 Johns. 285; Davis v. Young, 
20 Ala. 151; Nelson v. Bondurant, 26 Ala. 341; Hall v. 
Goodson, 82 Ala. 277. The case of Davis v. Young, 
supra, asserts no principle adverse to the doctrine above 
stated. In that case, the plaintiff’s right of possession 
was postponed by the terms of his conveyance to a day 
posterior to the commission of the trespass; and it differs 
from this in the fact, that the plaintiff had no right of 
possession at the time of the trespass, and the possession 

as not held by another for him as his bailee. 

Nonsuit set aside, judgment reversed, and cause 
remanded. 
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BOLLING vs. MOCK. 


[TROVER BY WIFE, FOR CONVERSION OF PROPERTY BELONGING TO SEPARATE 
ESTATE. } ; 






1. Ratification by wife of husband's unauthorized sale of property belonging to sepa- 
rate stututory estate—If the wife may elect to take property obtained by her 
husband's unauthorized sale or exchange of articles belonging to her statu- 
tory separate estate, (a question which is left open and undecided in this 
case,) it is only by virtue of the equitable doctrine of constructive 
trusts, and she does not thereby acquire a legal title. 

When wife may sue—Section 2131 of the Code does not authorize a mar- 
ried woman to sue at law ona purely equitable title relating to her stat- 






to 







utory separate estate. 










Apprat from the Cireuit Court of Butler. 


Tried before the Ilon. Nat. Coox. 






Turis action was brought by Mrs. Rachel Mock, the 
wife of Jacob Mock, against John Bolling, to recover 
damages for the defendant’s conversion of certain beef- 
cattle, which the plaintiff claimed as a part of her statu- 
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tory separate estate, and which the defendant had 
purchased from said Jacob Mock. The defendant 
pleaded, 1st, the coverture of the plaintiff; and, 2d, the 
general issue. The plaintiff took issue on the second 
plea, and replied to the first, that the property converted 
by the defendant belonged to her statutory separate 
estate under the act of 1850. To this replication the 
defendant filed a general rejoinder, and issue was thereon 
joined. The facts of the case, as proved on the trial, are 
thus stated in the bill of exceptions: 

“The plaintiff introduced proof showing, that she was 
the daughter of Abram Smith, deceased, who died in 
Covington county, Alabama, in 1852, intestate, leaving:a 
considerable estate in real and personal property; that 
the adminigtrators of said Smith, in settling for her dis- 
tributive share of said estate, delivered to her husband, 
as her trustee, a note for about $720, made by Wiley 
Dixon and others, payable to said administrators, and 
due the Ist January, 1854; that in June, or July, 1854, 
her said husband traded and transferred suid note to one 
Holly for some beef-cattle, a part of which are the cattle 
here in controversy, and received said cattle from said 
Holly ; tnat said cattle were afterwards levied on, as the 
property of her husband, Jacob Mock, under an execu- 
tion in favor of the defendant, and, before the sale under 
the levy, were purchased by the defendant from said 
Jacob Mock, at private sale, in the presence of plaintiff, 
and full value paid for them; and that the defendant 
afterwards used said cattle as his own. There was no 
evidence that plaintiffand her said husband conveyed 
said note jointly to said Holly, by writing or otherwise, 
in the presence of witnesses; nor that plaintifE in any 
manner assented to the transfer of said note before the 
commencement of this suit; nor that she ever asserted 
or claimed any title or interest in said cattle before the 
commencement of this suit; nor that defendant, before 
he purchased said cattle, had any information of the fact 
that they were bought from Holly with said note, or that 
plaintiff claimed or asserted any interest in them. The 
val of said cattle was proved; and it was also proved, 
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that plaintift and her said husband were married, in 
Alabama, some twenty years ago, and had resided here 
ever since. The defendant proved, that when said cattle 
were levied on by the sheriff, (they having Holly’s mark 
on them,) two other cattle were also levied on by him 
having the mark of said Jacob Mock on them; that 
plaintiff thereupon procured a person to go to the sheriff, 
and claim said two cattle for her children, saying that they 
belonged to the children; and that she said nothing about 
the eattle in controversy, although she knew that they 
had been levied on at the same time.”’ 

“This being all the evidence, the court charged the 
jury, that if they believed the evidence, they must find 
for the plaintiff; to which charge the defendant excepted,” 
and which he now assigns as error. 


Warts, Jupee & Jackson, for appellant. 
D. W. Baring, and Jno. K. Henry, contra. 


A. J. WALKER, C. J.—One of the questions discussed 
in this case is, whether a married woman has the election 
to take property purchased with, or obtained in exchange 
for, articles of her statutory separate estate by her hus- 
band; there being no joint conveyance of such articles 
by husband and wife, as contemplated by our act of 1850, 
and section 1894 of the Code. That question we leave 
open and undecided. 

If a married woman has the right to take property 
purchased by her husband with her separate estate, it is 
by virtue of the doctrine of implied or constructive trusts. 
2 Story’s Eq. Jur. § 1210; Atherly on Mar. Set. 443; Oli- 
ver v. Piatt, 3 How. 833-400 ; Kavanaugh v. Thompson, 
16 Ala. 824; Taliaferro v. Taliaferro, 6 Ala. 404. The title 
which enures to a cestui que trust, by the trustee’s invest- 
ment of the assets of the trust in other property, results 
from the equitable doctrine of implied trusts, and can be 
recognized and enforced only in a court of equity.— 
2 Story’s Eq. Jur. § 1080, note 4; Puryear v. Puryear, 
16 Ala. 486, 

[2.] The latter clause of section 2181 of the Code refers 
47 
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to those cases where the title to the property is legal, and 
the feme covert has such a title that she might, in the 
absence of her coverture, maintain an action at law in her 
own name. To construe it as giving a right of action at 
law upon a title or interest of a purely equitable charac- 
ter, would go far to break down the distinction between 
equitable and legal jurisdictions. This we do not think. 
was the intent of the law.—Pickens and Wife v. Olver, 
29 Ala. 528. 

From what we have said, it follows, that there was 
error in the ruling of the court below. 

The judgment of the court below is reversed, and the 
cause remanded. 








INDEX. 






ACTION. 
1. Abatement and revivor.—tin an action against two joint makers 

of a promissory note, if one of the defendants dies pending the 

suit, the statute (Code, @ 2146) does not authorize a revivor 

against his personal representative; yet, if the plaintiff suggests 

the death of the deceased, and asks leave to revive against his 

personal representative, he cannot complain that the court would 

not let him proceed against the survivor jointly with the per- 

sonal representative of the deceased, but compelled him to elect 

whether he would take a nonsuit, or would proceed against 

either one separately.—Rupert & Cassity v. Elston’s Executor... 79 , 
2. Merger of civil action in felony.—The rule is well settled in this 

court, that a civil action cannot be maintained against a wrong- 

doer, to recover damages for an act which amounted to a felony, 

until a criminal prosecution against him has been instituted and 
“terminated ; but this principle does not apply to a civil action 
against the master, for the felony of his slave.—Bell’s Adm’r v. 























3. What constitutes pending suit—A proceeding for the probate of 
a will does not assume the form of a pending suit inter partes, 
although notices have been served on the heir-at-law, and they 
have employed counsel to contest the probate, until they have 
made themselves a in the mode provided by law.—Allen 
and Wife v. Prater.. atene wi! 269 

4, When action lies to recover money wail wile paw onutewsl fer por 
of land.—A purchaser of land, under a parol contract, who has 
gone into and enjoyed the possession for many years, cannot re- 
cover back a part of the purchase-money which he has paid, 
unless the contract has been rescinded ; and the onus is on him 
to prove such rescission.—Donaldson v. Waters............ . 107 

5. When action for money had and received lies against ‘agent walt a 

bill of exchange is drawn, endorsed and accepted by some of 

the trustees of a private corporation, for the purpose of raising 

money to pay a debt incurred by them for its benefit; and is 

negotiated by a railroad company, without authority thdes its 
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ACTION—contInvueED. 
charter ; and the money is expended in paying the debt incurred 
by the parties,—the railroad company may maintain an action 
for money had and received against the drawer, although no 
recovery could be had on the bill of exchange.— Waddill v. Ala. 
& Tenn. R. R. Co 

6. When action lies by wife.—Section 2131 of the Code does not 
authorize a married woman to sue at law on a purely equitable 
title relating to her statutory separate estate.—Bolling v. Mock 727 





ACTION ON THECASE. 

1. When action lies against agent—An action on the case lies 
against an agent or attorney, who, through malice, illegally sues 
out a ca. sa. in the name of his principal Warfield v. Campbell 349 

. Against master for misconduct of slave—Whether an action on 
the case lies against the master, to recover damages for the will- 
ful burning of a dwelling-house by his slave, because he negli- 
gently permitted the slave, who was of known bad character, to 
run at large contrary to law, “is nin poke doubtful.”—Bell’s 
Adm’r v. Troy ‘ ‘ pe nid 

. Difference between cnninte 6 mn , trespass ond in case. aioli an cstion 

against the master, to recover damages for the burning of a 
dwelling-house by’ his slave,a count which charges the willful 
burning of the house by the slave, at the instigation and _ per- 
suasion of the master, is in trespass; while a count which de- 
duces the liability of the master from the fact that, knowing 
the bad character of the slave, he negligently permitted him to 
run at large contrary to law, if it has any “— validity, is in 
OUD. 05 8a is Sts 85 5 Suchews cbndsiccsonte Sbb sap bie Sb BW side Add eVedes ce dots 


ADVANCEMENTS. j 

1. Interest on advancements.—Under a testamentary direction that 
the amount received by one of the testator’s children by way of 
advancement, as evidenced by several promissory notes.execu- 
ted by the child to his father, should be deducted from the 
child’s portion of the general residuum of the estate,which was 
to be equally divided among the several children, the notes do 
not bear interest from date——Krebs v. Krebs 


AGENCY. 

1. Liability of agent for interest—An agent or attorney, having 
collected money for his principal, which is afterwards attached 
and condemned in his hands by process of garnishment, is not 
liable for interest while the money remained in his hands, unless 
a demand is first made.—Gunn v. Howell 

2. When action for money had and received lies against agent.—If a 
bill of exchange is drawn, endorsed and accepted by some of 
the trustees of a private corporation, for the purpose of raising 
money to pay a debt incurred by them for its benefit; and is 
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AGENCY—conrTInvueD. 
negotiated by a railroad company, without authority under its 
charter; and the money is expended in paying the debt incurred 
by the parties,—the railroad company may maintain an action 
for money had and received against the drawer, although no 
recovery could be had on the bill of een v. Ala. 
& Tenn. R. R. Co.......40. be seas siapnane ous oes sioneey Gao 

3. When case lies against agent. eile nalinias on the case lies against 
an agent or attorney, who, through malice, illegally sues outa 
ca. sa. in the name of his principal Warfield v. Campbell....... 349 

4. Contract of agent enforced against principal—A bond for titles, 
executed by an agent in his own name, in pursuance of an au- 
thority to sell contained in a letter from his principal, will be 
upheld in equity as evidence of a contract on the part of his 
principal to sell, and the contract will be enforced against the 
principal.—Boykin v. McLauchlin. . bai’. sicndws ts os BOS 

5. Competency of agent as witness for prinngel: alan an p dction against 

the owners of a steamboat, to recover damages for injuries 

caused by a collision between their boat and a flat-boat, the 

captain, mate, and engineer of the steamboat, who had charge 

of her at the time of the collision, may be made competent 

witnesses for the defendants by being released.—Weaver v. 

Ale: Comh Wing ess diasiieass 65 cc cdtctec bias ied Suis tu wad estes 


AMENDMENT. 
1. Of judgment nunc pro tunc.—A judgment may be amended nunc 
pro tunc, so as to show that, instead of being rendered in favor 
of the deceased plaintiff, it was really rendered in favor of his 
personal representatives ; and this may be done without notice 
to the defendant, or after his death ; and where such judgment 
is rendered by a foreign court of general jurisdiction, and the 
transcript is properly certified under the act of congress, it 
must be presumed that the allowance of such amendments ap- 
pertained to the jurisdiction of the court.—Gunn v. Howell... 144 
2. Of judgment onerror.—An error in the form of a judgment, 
which may be corrected by the record, will be considered a 
mere clerical misprision, and amended in the appellate court 
without a remandment of the cause.—McLeod v. The State...... 395 






































ATTACHMENT. 
1. Levy of attachment on vested remainder.—A_ vested remainder in 
slaves cannot, either at common law, or under the statutes of 
this State, be attached or seized under execution during the 
continuance of the life estate, while the slaves are in the pos- 
session of the tenant for life—Goode & Ulrick v. Longmire... 668 
2. Liability of trustee as garnishee —W hen a garnishment is served 
upon a trustee, having funds in his hands under a deed of trust 
or mortgage with power of sale, (Code, 2 2523,) if the deed or 
mortgage is valid, the attaching creditor can only subject the 
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ATTACHMENT—continvep. 
surplus remaining in the hands of the garnishee after the exe- 
cution of the trust ; if the deed or mortgage is fraudulent and 
void as to creditors, in consequence of an actual intention on 
the part of the grantor to hinder, delay or defraud them, the 
garnishee may nevertheless retain for a bona-fide debt due to 
himself, unless he accepted the trust with knowledge of the 
grantor’s fraudulent intention; but, if he had knowledge of 
such fraudulent intention when he accepted the trust, he can- 
not retain for a bona-fide debt due to himself, although he will 
still be entitled to protection so faras he had acted in good 
faith in the execution of the trust before the service of the 
garnishment.—Price v. Masterson’s Executor............. .-. 483 
3. Irregularities in original suit not evbtlable. * or paren 

garnishee.—Mere irregularities in the original suit, which do uot 
affect the validity of the judgment therein rendered, are not 
available as a defense to the garnishee ; nor can his creditor, 
when seeking to make him pay the debt again, take advantage 
of such irregularities in the original suit, or of the failue of the 
record to show that the original judgment-was for an amount as 
great as the judgment against the garnishee.—Gunn v. Howell. 144 
4. Validity of foreign judgment against garnishee—Under the 
constitution and laws of Georgia, as proved in this case, a judg- 
ment against a garnishee, who was personally served with 
process, cannot be declared void, when collaterally impeached, 
on the ground that the garnishee was not a resident of that 
State, when it affirmatively appears that the court had juris- 
diction, and that it determined that very question against the 
Se LY ety ee OPE Se Te ee oy POLE OFe eee 144 

5. Satisfaction of judgment by garnishee.—The payment by a gar- 
nishee of a valid judgment against him, condemning money in 
his hands, is a discharge of the debt as against his original 

, creditor iv ie. 08. PVE MeL PETE, eee Sea PUES 

6. What constitutes record of garnishment case. ,—Were a judg- 
ment is rendered against a garnishee, condemning a sum of 
_money admitted in his answer to be due/ to the defendant, and 
ordering him to deposit with the clerk of the court certain 
executions in his hands, neither the receipt of the clerk for the 
executions, nor that of the attaching plaintiff for money paid 
on the judgment, constitutes any part of the record of the gar- 
nishment case, unless made so by cena: by order of the court, 
or by appropriate reference........... PaWhssaUepaucceee voce 144 

. Same.—So, also, “extracts from the bench docket,” and the 
ee delivered by the presiding judge on motions in the 
cause, cannot be considered a part of the record, when not 
shown to be made so by statute, by order of court, or by appro- 
prints welewened 6 oi56 ii Pio 86. Le hae Stes Aas 144 
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BAIL. 
1. Validity of recognizance—When the judgment in a criminal 
case is arrested, and a nolle prosequi entered, in the court to 
which the trial was removed by the prisoner, that court has 
the power to bind him over to appear at the circuit court of the 
county from which the trial was removed, to answer a new in- 
dictment for the same offense ; and the validity of the recogni- 
zance is not affected by the failure of the minutes to recite the 
specific cause for which the judgment was arrested, or that the 
court ordered another indictment to be preferred, or required 
the prisoner to give bail.—Gordon v. The State................00. ~ 430 
2. Sufficiency of sci. fa—aA scire facias on a forfeited recognizance, 
which conforms to the precedent laid down in section 3692 of 
the Gedo; ts SUMICIONE. . is.ccccess cc sedccsdect ads ccc ectbeccedecdeccddacted . 430 


BAILMENT. 

1. Liability of railroad company as common carrier and warehouse- 
man.—lIf goods are transported by railroad, consigned to the 
owner or a third person, and are not called for by the consignee 
when they arrive at their destination, or within a reasonable 
time thereafter, and are then deposited by the railroad company 
in one of its own warehouses, to be kept for the owner or con- 
signee, the company ceases to be liable as a common carrier, 
and becomes liable only asa warehouse-man, or bailee on de- 
posit; and if the company has no warehouse at that place, it 
may deposit the goods in the warehouse of a responsible third 
person, for and on account of the owner or consignee, and thus 
put an end to its liability as a carrier; but, if the company 
binds itself to deliver the goods to its own agent, it becomes 
liable as a carrier for their transportation, and as a warehouse- 
man for their subsequent safe-keeping and delivery ; and if its 
agent deposits the goods in the warehouse of a third person, 
who, by mistake, delivers them toa person not authorized to 
receive them, it is reponsible to the owner for them.—Ala. & 
Tenn. R. R. Co. v. Kidd.. vi cvcoutis évipsee 209 

2. When trover lies against ondiene Mair. Tene tae segues a 
warehouse-man, if he has delivered the goods,though by mistake, 
to a third person; but not if the goods were lost or stolen by 
his negligence ; nor fora mere non-delivery cf the goods, unless 
they are in his possession, and he refuses to deliver them on 
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BILL OF EXCEPTIONS. 
1. When necessary.—‘ We do not wish to be understood as admit- 
ting, that the correctness of the ruling of the probate judge 
on the facts before him,” on a motion to suppy a lost record, 
‘could be revised in this court without an pepo to it.’’ 
Taylor v. McElrath... ar: we GOL 
2. Execution of. Where the bill of emveylinn® ina Probate case, 
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BILL OF EXCEPTIONS—continvep. 
purporting to have been “ signed and sealed in term time,” is 
dated the 16th October, and shows on its face that the case: 
was tried on the 15th, to which day it had been regularly con- 
tinued, from day to day, after the commencement of the 
regular term on the 12th, the appellate court cannot presume 
that the regular term terminated with the trial of the cause on 
the 15th.—Seale v. Chambliss....... Wile % nb hoaudndpipipaenitgslonsherter eens 

3. Construction of —Where the bill of exceptions bteted, that the 
defendant, ‘‘for the purpose of showing his title, and the 
actual boundary of his land, and that said fence was upon his 
land, then offered to introduce in evidence the field-notes of 
the survey of the section of land in which the fence in con- 
troversy was situated, and the evidence of a survey made 
according to said field-notes by a county surveyor of said 
county, and to show that plaintiff had notice of the survey so 
made by the county surveyor ;”’ that ‘“ the plaintiff objected to 
the introduction of this evidence of the field-notes and the 
survey made according to them ;” and that the court “ruled 
the evidence inadmissible for the purpose offered, and excluded 
it,”—held, that the objection was to the facts offered to be 
proved, and not to the medium or instruments of proof; and 
that the facts being relevant and material, the court erred in 
excluding the evidence. (A. J. Watxer, C. J. dissenting, held 
that the bill showed merely an offer to introduce in evidence 
the field-notes and survey delineated on paper; which, in the 
absence of preliminary proof, being inadmissible, the exclusion 
of the evidence was not shown to be erroneous.)—Dailey vy. 
Fountain........ Ss ehbe's 

4. Same. nWinere the bill of exceptions, after setting out certain 
evidence introduced by the parties, states that “thereupon” the 
court rendered its decision, the appellate court, adopting the 
construction less favorable to the appellant, will not regard 
this as an assertion that the bill of exceptions contains all the 
evidence on which the court acted.—Southern Mutual Ins. Co. 
VI isa 6.5 0 Winin-c a VB stadsseees sede dceinapinns « snnshigneendes 


BILLS OF EXCHANGE, AND PROMISSORY NOTES. 
1. Bill of exchange not satisfaction of pre-existing debt.—Giving a bill 
of exchange for a pre-existing debt does not, in the absence 
of an agreement to receive it as payment, amount to a satis- 
faction of the original debt, unless the debtor has been injured 
by the laches of the creditor, or the bill has been transferred 
and is outstanding in the hands of a third such ala aon 
v. Carrington............. sidle denedene He 9 + nemées 


2. Description of dante sinh sileapiit me bill of iehlinian noon be 
drawn upon a person, natural or artificial, by a name different 
from the proper name of the drawee, and may be accepted in 
and by a name different from the proper name of the acceptor ; 


19 


27 


. 698 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—continugp. 
and in an action against the acceptor, by his proper name, if 
the address and acceptance of the bill are properly described 
in the complaint, the bill is admissible in evidence.—Ala. Coal 
Mining Co. v. Brainard... ... 476 
3. Endorsement by partner, in ‘Mb own veane aif bill Delotaying: 6 piaebs 
nership.—Where the legal title to a bill of exchange is in a 
subsisting partnership, it can only be transferred by an endorse- 
ment in the name of the partnership ; yet the endorsement of 
one partner, in his individual name, unless assailed upon some 
adequate ground, transfers the entire equitable ry of the 
partnership ......... .. 476 
4, Proof of exenitieis of bill or < aeaaplinsied —Séetion 2979, of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 
is alleged in the complaint to have been so executed............. 476 
5. Variance.—In an action on a bill of exchange, by an endorsee 
against the acceptor,the complaint being in the form prescribed 
by the Code, (p. 551,) a recovery cannot be had upon an en- 
dorsement which transfers to the plaintiff an equitable title 
MIOPELY. cides s sc .. 476 
6. Whois pr ne pay plaintiff. Udder sceitons 2129 of the Code, 
the endorsee of a bill of exchange, which belonged to a part- 
nership, and which was transferred by the endorsement of one 
of the partners in his individual name, may maintainan action 
thereon in his OWN NAME.............csceeeeeseseeseeeeees TRAC ard 476 
7. Same.—Under the Code, (% 2129,) an action ona bill of ex- 
change, or instrument payable in bank orat a private banking- 
house, “ must be prosecuted in the name of the party reallv 
interested, whether he have the legal title or not.”—Crook v. 
Douglass .. Py: ... 693 
8. What constitutes purchinee of ‘negated paper for poner in course ve 
trade.—The doctrine is settled in thisState, that one who takes 
negotiable paper, as collateral security for the payment of a 
pre-existing debt, is not a purchaser for value in the course of 
trade ; and the fact that he afterwards grants indulgence, or 
forbears to enforce his remedies for the collection of his debt, 
when it is not shown that such indulgence or forbearance was 
an element of the contract by which he acquired the paper, 
does not affect the principle.-—Fenouille vy. Hamilton........... . 319 
9. Burden of proof as to payment of valuable consideration.-In an 
action on a bill of exchange, by an endorsee against the ac- 
ceptor, proof by the defendant that the bill was procured by 
fraud, or that there was a want or failure of consideration, 
casts on the plaintiff the burden of proving that he paid a 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrrnvep. 
valuable consideration for it.—Ross v. Drinkard’s Adm’r....... 434 
10. What constitutes fraud in procurement of bill.—Procuring the 
execution of a bill of exchange by falsely representing that it 
is only an ordinary note,when the party making the represent- 
ation knows it to be untrue, and the other party, confiding 
in the truth of the statement, is thereby misled, constitutes a 
fraud on the latter, against which he is entitled to relief, as 
against an endorsee who did not pay value, to the extent of 
an: fpr te Dag Bhi tase cena ins sw riae wins end cits ve enwiass 63 434 
11. Statutory liability of endorser of notg not negotiable —Under the 
statutes of this State, (Code, 22 1543-46,) which substitute a 
suit against the maker, for the demand and notice required 
by the commercial law, as necessary to fix the liability of the 
endorser of a note not payable in money at a bank or private 
banking-house, the holder is excused from bringing such suit 
against the maker, when the latter “ has no known place of 
residence in the State,” although he is here a on a 
visit.—Goggins vy. Smith’s Adm’r. ns we. 683 
12. Discharge of note by witepenmaiie anit mpiiiieit e's anac- , 
tion on a promissory note, by an endorsee against the makers, a 
plea in bar, averring that the defendants executed the note at 
the instance and request, and as the surety of a third person, 
who, though not a party to the note or suit, is the real party in 
interest in the suit; that by special agreement between their said 
principal and the plaintiff, (which agreement was the induce- 
ment and consideration for the execution of the note by the de- 
fendants, ) their principal had the right to substitute other notes 
on responsible persons of sufficient amount to pay said note, and 
said note was not to be put in suit by plaintiff; and that their 
principal, in pursuance of said agreement, did make a tender of 
good notes on other responsible persons, which the plantiff re- 
fused to accept, and which are now brought into court by their 
principal, is demarrable.—Collins v. Seay..........sccssesscseeeseseee 347 
13. Failure of consideration of note.—In an action by the transferree 
against the maker of a promissory note, the consideration of 
which was the assignment of a judgment by the payee to the 
maker, the fact that the payee afterwards, but before the trans- 
fer of the note to the plaintiff, collected a part of the assigned 
judgment, shows a partial failure of consideration.—-Harper v. 
Calapmpboenns Ra Ciiieer inns « y's: 0v ste ncssbnenne ope onpsavepbstne cpchaveteyseces 127 
14. Same.—If the lessee of a ferry, which has been in the uninter- 
rupte useof the lessorand those under whom he holds for a 
length of time sufficient to raise the presumption of a judicial 
license or legislative grant, is dispossessed during his term by a ( 
third person,under color of a void grant from the commissioners’ 
court, this constitutes no defense to an action on the note _—e 
for the rent.—Milton v. Haden.. ote .. 230 
5. Averment and proof of plaintiff ins peat t in yen vol an ac- 
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BILLS OF EXCHANGE, AND PROMISSORY NOTES—conrrnvep. 
tion by husband and wife, as administrator and administratrix, 
on a promissory note given to the wife while sole, and payable 
to her with the addition of the words “ administratrix,” &c., an 
averment in the complaint, that the note “ isnow the property 
of the plaintiffs as administrator and administratrix, and is as- 
sets of said estate,” is a sufficient allegation that they hold itas 
assets by transfer ; and proof of the fact that it is assets of the 
estate, unless put in issue by plea verified by affidavit, is not 
POG kasd sibs osig ds Bowie S 60 oside dubatincbels  Uitebese Sve oD 


CHANCERY. 





J. JurispIcTIoN. 


1. Equitable attachments.—To sustain a bill in equity under the 
authority of sections 2954-56 of the Code, the statutory bond 
and affidavit must be given and made, and an attachment must 
be prayed : it is not sufficient that an injunction is prayed and 
obtained.—Smith v. Moore...........ceccccesscccescceenees 76 
2. When simple-contract creditor may come into equity—A simple- 
contract creditor, having no judgment or lien, cannot come into 
equity, to enforce satisfaction of lis demand out of equitable 
assets, on the ground that the debtor resides in another State ; 
nor can his bill be maintained on the equity of the attachment 
law, unless his demand is equitable, or some special cause for 
equitable interposition is Shown...........-.eeeeeeeeceeeees 76 
3. Equitable relief against probate decree.—A court of equity will 
not grant relief against a probate decree, by establishing a 
credit or set-off which might have been allowed in the probate 
court, merely on the ground that the complainant’s attorney 
advised him that it was not necessary to bring it forward before 
that court.—Duckworth v. Duckworth’s Ex’r................. 70 
4. Limitation of equitable relief against probate decree-—Two years 
is the limitation prescribed by the statute, (Code, 3 1915,) for 
filing a bill in chancery to correct an error of law or fact in the 
settlement of an estate before the probate court.—Ansley’s 
Adin’s Vi. Bangle BAW occ deccien sich eds voce ent be cys bine ob oso 278 
5. When wife may come into equity—-A married woman, having a 
separate estate created by law, may come into equity, (Code, 
% 1994-96,) to have her husband removed from the trusteeship of 
her estate, and to enjoin him from proceeding at law to recover 
her property; secus, as to slaves conveyed to her separate use 
by. deed, where the deed confers on her trustee the legal 
right to the possession, custody and management of the slaves. 
Rainey v. Rainey..... Pi Hho gs oes eebelwwes ashi abe yegidi 282 
6. Removal of husband from trusteeship of wife's separate estate Sec- 
‘tion 1994 of the Code does not authorize the removal of the 
husband from the trusteeship of his wife’s separate estate on 
account of his intemperance, when it is not shown that such in- 
temperance seriously interferes with his business habits ; nor on 
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CHANCERY—conrinvep. 
account of his immorality, his harshness to his ‘wife and chil- 
dren, and his infidelity to the nuptial bed, when it is apparent that 
these things have not unfitted or incapacitated him for the dis- 
creet management and control of his wife’s separate estate ; 
nor on account of his cutting wood for sale to steamboats, from 
lands belonging to the wife, which are not suitable for cultiva- 
tion, and which were purchased for the purpose of using the 
timber in that manner, when it appears that this was done with 
the knowledge of the wife, and without objection on her part 
until after the filing of her bill—Bryan v. Bryan 

7. Jurisdiction of chancery court to award mesne profits—-The pro- 
bate court has no jurisdiction to award to the widow damages 
for mesne profits: the chancery court alone is competent to 
grant that relief, and she may institute proceedings in that 
court after her dower has been assigned by the probate court. 
Slatter v. Meek and Wife 

8. Limitation of suit for recovery of mesne profits—A bill in chan- 
cery, filed by a widow whose dower has been allotted to her by 
the probate court, for the recovery of mesne profits accruing 
before the assignment, is not a “suit or proceeding for dower,” 
(Code, 3 1372,) but, by analogy to an action for the use and 
occupation of land, (2 2477,) may be brought at any time within 
six years after the accrual of the cause of action 

9. Equitable mortgage—In this State, an equitable mortgage on 
slaves may be created by a verbal agreement; and a verbal 
agreement to give a mortgage, founded on the consideration of 
a debt contracted on the faith of it, will be upheld and enforced 
as a mortgage in equity, as between the parties and their repre- 
sentatives, on the principle that equity will consider that as 
done which ought to have been done.—Morrow v. Turney’s 
ae hire by pig er eee de oUe iy Are eens 131 

10. Absolute conveyance held mortgage—-An absolute conveyance of 
land decreed a mortgage, against the averment of the answer 

, that it wasa conditional sale, on proof that the transaction orig- 
inated in aloan of money, that the land was worth nearly double 
the amount advanced on it, and that the possession remained 
with the grantor by permission of the grantee.—Crews v. 
Threadgill 

11. Difference between mortgage and conditional sale—A convey- 
ance, in the usual form of a deed of bargain and sale, reciting 
as its consideration the present payment of $600 by the grantee 
to the grantor, and containing covenants of warranty, with a 
stipulation in these words : “Now it is agreed between the 
parties, and is hereby made a part of the above obligation, that 
if the said M. [grantor] pay, or cause to be paid unto the said 
P. [grantee], on or before the first day of January next, the sum 
of $600, which amount the said P. this day paid to him in con- 
sideration of the above purchase, then this obligation to be 
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CHANCERY—continvuep. 
void, else to remain in full force and effect” ,—held a conditional 
sale, and not a mortgage, on proof that it was executed at 
the instance of the grantor, for his benefit and accommodation, 
for the purpose of raising money ; and that the grantee, in con- 
sideration of said conveyance, executed to the grantor several 
promissory notes, amounting in the aggregate to the sum reci- 
ted as the consideration of the deed.—Pearson v. Seay........ 612 

12. When purchaser may rescind in equity.—A purchaser of land 
under a conditional sale, by which a right to re-purchase is re- 
served to the vendor, may obtain a rescission in equity, on ac- 
count of the vendor’s want of title, where the vendor is insol- 
vent, and the possession of the land has never been delivered 
to the purchaser 

13. Waiver of right of rescission by laches and acquiescence—The 
lapse of three years from the making of a contract, in compro- 
mise of a pending suit, is not sufficient to bar equitable relief 
against it on the ground of fraud, when it is not shown that the 
complainant, with full knowledge of the fraud, elected to treat 
the contract as valid aud subsisting.—Martin v. Martin 

14. Offer of restoration as affecting right of rescission.—It is not nec- 
essary to the maintenance of a bill in equity for the rescission 
of a contract on the ground of fraud, that the party complaining 
should have first restored, or offered to restore, what he 
received under the contract 

15. Jurisdiction of equity to decree redemption—A judgment credi- 
tor, having perfected his equitable right of redemption, (Code, 
3 2120,) may come into equity, to compel a conveyance by the 
purchaser, notwithstanding the statute gives a summary remedy 
to recover the possession after he has acquired the legal title. 
Moore & Lynes v. Gore 

16. Contract of agent enforced against principal_—A bond for titles, 
executed by an agent in his own name, in pursuance of authority 
to sell contained in a letter from his principal, will be upheld 
in equity as evidence of a contract on the part of his principal 
to sell, and the contract will be enforced against the principal. 
Boykin v. McLauchlin 

17. Jurisdiction of equity to restrain treapass—In the absence of 
special circumstances, a court of equity has no jurisdiction to 
restrain by injunction a trespass on land.—Brooks v. Diaz & Co. 599 

18. Jurisdiction of equity over construction of testamentary trusts —An 
administrator, de bonis non, cum testamento annexo, may come into 

— equity, to obtain the aid and direction of the court in the con- 
struction of the testator’s will, where the trusts created by it 
are doubtful, difficult, and embarrassing.—Sellers v. Sellers... . 235 

19. Statute of limitations, and lapse of time, as applied in equity be- 
tween trustee and cestui que trust—A married woman cannot 
maintain a bill in equity against the executor of a deceased trus- 
tee under an ante-nuptial settlement, for the recovery of the 
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CHANCERY—contTinvuep. 
slaves conveyed by the deed, with an account of their hire and 


profits, when there was a surviving trustee for several years, 
who might have maintained an action for the recovery, but 
suffered the statute of limitations to effect a bar against him ; 
yet, if the executor held in subordination to, and in recogni- 
tion of her rights under the deed, her claim is not barred.— 
Fleming v. Gilmer 

20. Voluntary executory trust not enforced.—A court of equity 
will not enforce, against the grantor or his representative, a 
voluntary executory trust in favor of a grand-child.—Kinnebrew 
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21. Parties to bill for foreclosure of mortgage.—After mortgaged. 
lands have been sold under execution against the mortgagor, he 
is not a necessary party to a bill to foreclose the mortgage; nor 
are his heirs, after his death, necessary parties.—Mims v. Mims.. 

22. Who may take advantage of insufficient publication against 
non-resident.—A defendant who was a necessary party to the bill, 
cannot complain on error of the insufficiency of the publication 
against another defendant, a non-resident, who was not a necessa- 


23. When ranaindernes may be joined as defendants to bill by 
life-tenant.—Where slaves are conveyed, by ante-nuptial settle- 
ment, toa trustee, for the sole and separate use of the wife du- 
ring life, with remainder to the children of the marriage living 
at her death; and the wife, during the coverture, files a bill 
against the executor and legatee of the deceased trustee, asking 
the recovery of the slaves, an account of their hire and profits, 
and the appointment: of another trustee,—the children by the 
marriage may be joined as defendants to the bill.—Fleming v. 
Gilmer. 

24. When trustee's administrator is not necessary party to a bill 
by cestué gue trust against co-trustee’s executor.—The adminis- 
trator of a deceased trustee, under an ante-nuptial deed, is not a 
necessary party to a bill filed by the cestui gue trust against the 
executor and legatee of another co-trustee, seeking a recovery of 
the trust property, on account of the hire and profits, and the 
appointment of another trustee; when it appears that his intestate, 
although he accepted the trust, never had possession or control 
of any of the trust property, and no account is prayed against 
the adanimiotiatot.; 4 0 0d» cacv ene shine cs cos powyieed bodte cases 

25. Multifariousness.—A bill, filed by a married woman, agdinst 
the executor and sole legatee of her deceased trustee, seeking 
from the executor an account of the hire and profits of the trust 
property during his own possession and that of his testator, and 
from the legatee an account of the hire and profits during his 
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possession, with the property itself, and also the appointment of 
another trustee, is not multifarious. . a bead wwe OF 

26. Allegations of bill.—Itis a nada: rales foanted in reason 
and good sense, that the bill must show the complainant’s claim 
or title to relief with accuracy and clearness, and with such cer- 
tainty that the defendant may be distinctly informed of the na- 
ture of the case which he is called on to meet: matters essential 
to the complainant’s right to relief must appear, not by inference, 
but by direct and unambiguous averment. Tested by this rule, 
the bill in this case is fatally defective—Duckworth v. Duck- 
worth’s Ex’r 

27. Parties to creditor's bill.—The accommodation acceptor of a 
bill of exchange, given to secure the purchase-money of a tract 
of land bought by the drawer, is not a necessary party to a bill 
filed by a judgment creditor for the purpose of subjecting the 
land, after the payment of the balance of the purchase-money 
due, to the satisfaction of his judgment against a sub-purchaser. 
Nix v. Winter 

28, Allegations of creditor's bill as to issue and return of execu- 
tion.—-It is not necessary that a creditor’s bill, in averring the 
issue and return of the execution on his judgment, should show 
that the writ was issued to the county of the defendant's resi- 
dence: if it was not in fact so issued, and the defendant had pro- 
perty in the county of his residence out of which it might have 
been satisfied, that is a matter of defense 

29. Sufficiency of allegation on information and belief.—An aver- 
ment of a fact, on information and belief, is sufficient; secus, as 
to an averment of the hae information and belief as to the 
existence of the fact. . Ate?’ eo bie 

80. Allegation of tender in bill tb: tedbemt; ‘and Poa Overy of 
bill.—In a bill which seeks to have an absolute conveyance de- 
clared a mortgage, and for a redemption and account, an allega- 
tion that the complainant “now offers to pay said defendant the 
amount of his said note, with interest thereon to this date, and 
brings the same into court, and offers to pay all costs with which 
he may be chargeable,” is sufficient; and, when added by way 
of amendment, takes effect as of the filing of the original bill. 
Crews v. Threadgill .. tats . 384 

31. Offer to do equity. Where a party seeks equitable relief airadnst 
a usurious contract, an averment in the bill, to the effect that 
“the complainant hereby offers to pay the real advance and law- 
ful interest,” is a substantial compliance with the rule which re- 
quires an offer to do equity.—Miller v. Bates ......... .. .. 580 

82. Same.—In a bill which seeks the rescission of a contract on a thé 
ground of fraud, an offer in the bill to credit the defendant, on 
settlement before the court of the matters embraced in the con- 
tract, with the amount received by the complainant under the con- 
traci, or “to perform and abide by the order of the court in the 
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premises,” is a sufficient offer to do equity.—Martin v. Martin.., 560 

33. Averments of fraud and injury.—In a bill seeking the rescis- 
sion of a contract, by which the complainant released and relin- 
quished her dower and distributive interest in the estate of her 
deceased husband, in consideration of a sum of money paid her 
by the person who was contesting her rights, the averments, that 
the complainant was destitute, without home or friends, incapable 
of reading or writing, aud unfit, from age and weakness of mind 
and body, for the transaction of business; that the defendant, 
knowing these facts, falsely represented to her that her agent 
and attorneys would defraud her of her entire interest in the es- 
tate, misrepresented to her the value of the estate and her inter- 
est therein, and, without giving her an opportunity to consult 
her agent and attorneys, pressed her into the immediate execution 
of the contract, which was already prepared, and which she then 
supposed released only her dower, but which in fact released also_ 
her distributive interest in the estate, for asum of money greatly 
inadequate to its value,—sufficiently show both fraud and injury. 560 

34, Dissolution of injunction.—An injunction may be dissolved, 
either because the answer denies the facts on which the equity of 
the bill rests, or because the bill is wanting in equity.—Miller v, 





85. Partial dissolution of injunction. —On motion to dissolve an 
injunction on the answer, under a bill which seeks equitable re- 
lief against a usurious contract, if the answer does not show the 
exact amount due, with legal interest, the court will adopt the 
statement of the bill as true; and if the statement of the bill is 
in the alternative, it will be construed most strongly against the 
pleader ; and for the amount thus admitted to be due, the injunc- 
tion will be dissolved, while it will te retained for the residue... 580 

36. Dissolution of injunction on answer.—Where the answer con- 
tains a full and complete denial of the allegations on which rests 
the equity of the bill, the injunction should generally be dis- 
solved.—Brooks v. Diaz & Co 

87. Admission implied from silence of answer.—Under a bill filed 
by the husband, as administrator of his deceased wife, against 
her deceased brothers, the failure of the defendants to deny in 
their answers an allegation of the bill, as to the time of the mar- 
riage between complainant and his said wife, or to express their 
information or belief as to its truth or falsity, is an implied ad- 
mission of its truth, where it appears that all the parties resided 
in this State; that the wife, prior to her marriage, lived on the same 
plantation with two of the defendants; and that her marriage was 
known to all of them before her death.—Smilie v. Siler’s. Adm’r. 

38, Sufficiency of admission in answer of defendant, as evidence 
against co-defendant.—W here the nominal plaintiff in a judgment 
at law is joined with the defendant therein, as a party to a bill in 
equity by the real owner of the judgment, the admission of the 
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nominal plaintiff, in his answer, is sufficient to establish the own- 

ership of the judgment.—-Nix v. Winter.... ................- 309 
40. Ejfect of unsworn answer as evidence.—On motion to dissolve 

an injunction, an answer not under oath cannot be regarded as 

evidence, a sworn answer having been waived by the complain- 

Ne ooh o5 s sciked bone aexenvens nods vives Oe 
41. Variance.—Under a bill to foreclose a mortgage, atigea: t 

have been created by verbal contract, and to have been intended 

to secure two distinct debts, if the proof shows that only one of 

the debts was in fact secured, the variance is not fatal.—Morrow 

Wp TE 45 face ce hy 6k sed eeap nas acedepees ibe 131 
42, Issue at law.—When an issue of fact is formed in a chancery ‘ 

suit, the chancellor may either determine it himself upon the ev- 

idence, or direct an issue at law; and his refusal to direct an 

issue at law is not revisable on error.—Anonymous........... 226 
43. Order for examination of defendant's person.—In a suit for di- 

vorce on the ground of physical incapacity on the part of the 

defendant, an order for the examination of the defendant’s person 

by physicians, like an order for leave to take additional testimony, 

is, after publication has passed, a matter of discretion with the 

chancellor; and the exercise of that discretion is not revisable on 

a I sos nei treradie is op ba oa cao keen vaste keasneeagy es 226 
44. Election to proceed at law or in equity._-Where a bill in chancery 

is filed by the surviving brothers and sisters of a decedent, 

jointly with the administrator of his several deceased brothers 

and sisters, for the recovery of slaves which they claim as dis- 

tributees and next of kin of the decedent, together with an ac- 

count of the hire and profits ; and an action at law, for the re- 

covery of the same slaves, is afterwards brought by the admin- 

istrator of the decedent, who was also the administrator of the 

several deceased brothers and sisters of the decedent; but it 

is not shown that the action at law was instituted at the in- 

stance of, or for the benefit of the complainants in the chancery 

suit—a case is not presented for an election—McRae v. Singleton 297 
45. Remandment of cause for amendment of bill—When ademurrer 

is interposed to a bill in chancery, on the ground (among oth- 

ers) that it shows on its face that the right to relief is barred 

by the statute of limitations, if the complainant does not ask 

leave to amend, by correcting a clerical error in the statement 

of a date, the appellate court will not remand the canse, at his 

instance, in order that he may have an opportunity to amend. 

Avmiey'e Ame we Ring 6 Aaa? so... 0cccee cis cies ctscese acess BB 


CHARGE OF COURT. 
1. Abstract charge.—An abstract charge is properly refused.—Pool 
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Gunn v. Howell........... putes san Awaits tte sciviepettebiiomsmiodeke . 144 
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CHARGE OF COURT—continvuep. 

2. Charge requiring explanation.—A charge which, to prevent it 
from misleading the jury, requires explanation, may, for that rea- 
son, be refused.—Miller v. Garrett 

. Same.—The giving of a charge, which, though ambiguous, or 
calculated to mislead the jury, does not assert an incorrect legal 
proposition, is not a reversible error: the party should ask an 
explanatory or qualifying charge.--Sharp v. Burns & Coles..... 

. Explanatory charges.—If a charge requested is free from involve- 
ment or tendency to mislead, and asserts a correct legal proposi- 
tion, it is the duty of the court to give it as asked; and if the 
presiding judge is apprehensive that it places any particular phase 
of the case in undue prominence before the jury, it is his privi- 
lege, if not his duty, to give an additional explanatory charge. 
Bell’s Adm’r v. Troy 184 

5. Charge partly erroneous.--A charge which asserts two distinct 
legal propositions, one of which is erroneous, may be refused en- 
tirely.—Slater v. Carter 

. General charge on evidence.—A general charge in favor of either 
party, where there is the slightest conflict in the evidence on any 
material point, is an invasion of the province of the jury.—Buf- 
fington v. Cook 

. Charge ignoring proof of time and venue.--A charge to the jury 
in a criminal case, authorizing them to find the defendant guilty 





without proof that the offense was committed in the county in 
which the indictment was found, and within the time prescribed 
by the statute of limitations, is erroneous.—-Hughes y. The State. 


CODE OF ALABAMA, 

1. § 660. Allowance to clerk for stationery—Comm’rs’ Court v. 
Goldthwaite 

2. § 1270. Registration of deed.—Mims v. Mims................00006- ; 

3. § 1359. Widow's qvarantine.—Boynton v. Sawyer 
Nt Ts Ms aiivendetieied boadasghh. shepdsseidondbckvessaensvaxesies 52 
Perrine v. Perrine 
. $1372. Limitation of suit for dower.—Boynton v. Sawyer 
I WN Sa Lak bash hata edbahn’ <6 bebiesddbinkse4ns6d seitereernce 52 
es MN i irennduiapcbiwissatihuiyabperchnniepensoniedasersoecdabosedans 56 
. §§ 1548-46. Statutory liability of endorsers.—Goggins v. Smith’s 


. §$ 1551-52. Statute of frauds as to contracts for sales of lands—Hut- 
ee I erecta tiroyien baccnnde a TetushicspbWoiebessdbsahasepesed cere sereses f 
7. $$ 1572-81. Distribution of decedent's estate. — Phillips v. Peteet. 
Also, Johnson v. Copeland’s Adm’r 
8. $1611. Execution of will._—Bailey v. Bailey.............0006 eeeseeees 
9. § 1847. Filing claims against insolvent estate—Sharp v. Sharp. 
Also, Norvill v. Williams’ Adm’r 
19. $$ 1902-09. Keeping together decedent's estate under order of pro- 
Gate court.—Pickens ¥. PICKeNS.....0..0000..secescsoveyseccesssccccsecsoees 442 
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CODE OF ALABAMA—contINvED. 

11. § 1915. Limitation of equitable relief against probate decree.—Ans- 
Ney AGiale V7 TS BOE. soi ic iisi chesidbccyeerescdepdaseet sees 2 

12. § 1961. Divorce on account of physical incapacity.—Anonymous, 2 

18, $$ 1987-88. Liability of wife’s statutory separate estate for neces- 
saries.—Sharp v. Burns & Coles..........00+ssccsecccscorsscccsscsccsscees 
Also, MeMillan v. Hurt 

14. $$ 1994-96. Removal of husband from trusteeship of wife's sepa- 
76 CONE TE FO Vi DT GU: 5 iced .cniesveiiasccsssvevsecesvescadscotacesss ‘ 
A TF CF Raa cease hia veces soendisnbononecastenlctde 2 

15. § 2036. Suit by guardian for ward.—Hutton v. Williams.......... 5 

16. § 2120. Redemption of real estate.—Moore & Lynes v. Gore 

17. § 2129. Who is proper party plaintiff: —Crook v. Douglass........ 
Also, Ala. Coal Mining Co. v. Brainard 

18. § 2131. Suits by husband and wife.—Miller v. Carvent. 

Also, Boynton v. Sawyer........ 

Hutton v. Williams. . 

Also, Bolling v. Mock 
19. §$ 2142-43. Joint and several oe . partners.—Ingersoll vy. 

Robinson... ; ; : . : 
20. § 2146. Aidsimnind re revivor of action. aeoilniiat & Cammy v. 

Elston’ eI eiarcl 5tanbtan eadas nna cased sat cdss metlanlex dist hs ‘ 
21. § 2230. Impeaching consideration of sealed instrument.—-Kinne- 

brew v. Kinnebrew 

22. $ 2253. Demurrers.—Helvenstein v. Higgason 
eprgeenn v. Mendenhall. . ao Oe eee aie ; 

28. § 2279. What saiamiae comet inion — Ain, Coal Min- 
ing Co. v. Brainard.. Re ee 

24. §$ 2290. Competency va assignor as witness for assignee. _E aton v. 
Kirkman.. 

25. § 2302. nathan of « siti SS AS sh ladhechad ro seivlend itligieat: & 
Cassity v. Elston’s Executor... Se TO ee ee 
I CI i tiitinisnesneccinnssaenssputgoawaniaxesoecinbauntiy : 
Weaver v. Ala. Coal Mining Co 
BN Fi sia ccins gs 5 ceicne ns steccnsencsntcns heienincnsiiien Spusenaatacs 
NG, TI 6 di ies rn 5 adn deninegecencebdamapevernasabdeddvih oe ‘ 

26. § 2313. Examination of parties as witnesses.—West v. Brunn.. 

27. gg 2322-23. Depositions.—Buford v. Gould .. 7 

28. $$ 2396-98. Security for costs by snipaniiition: 3 or non- REN am 
Harper v. Columbus Factory... 

Also, Peavey v. Burket......... 

Ex parte Camp.. 

Forrester v. Parieiat:. Soke nappy pak 
29. § 2408. Rehearing at lind: Cook 1 v. » Palteiien: fvdinuenientnaheseeie ; 
30. § 2456. Lien of judgment.—Curry v. Landers... de ee 
31. § 2486. Exception to statute of limitations in ‘Jules of fe me iia 

Fleming v. Gilmer.. 

82. $ 2494. Suspension of shithihniy bar.—MeNeill v. McNeill 
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CODE OF ALABAMA—continveED. 
33. $ 2523. Liability of trustee as garnishee.—Price vy. Masterson.... 433 




























34. $$ 2954-56. Equitable aitachments.—Smith v. Moore............0.+ 76 
35. § 3041. Security for costs of appeal.--England v. McLaughlin. . 590 
36. Forms of complaints. —Cazalas v. Rodayt........ccccscsscceseeeeeee 256 
Also, Ala. Coal Mining Co, v. Brainard...............scscscssssessoseoes 476 
0s ONE Oe I ait si nwnnnci nin os tildinn ds scent wetos 653 
37. § 8231. Living in adultery.—McLeod v. The State.............00008: 395 
38. § 8248. Gaming—McDaniel v. The State. ............cccsseeeceece . 890 
39. § 8285. Trading with slave—Shuttleworth v. The State....... 415 
40. § 3307. Rape.—Lewis v. The State.. aa sesectves BBO 
41. $$ 3312, 3314. Homicide by slave illlee v. The ‘State. Be re 421 
42. § 3506. Forgery.—Johnson v. The State...... ...scscsccsessceeeeeeres 370 
43. § 3600. Conviction on testimony of accomplice—-English v. The 
es ciiebeaweGucticeantv eld 6 i4 hrs Vk eistbmapeawengepeden nbscakedboresen sewiee 428 
44. $3610. Change of venue.—Aikin v. The State...... .........ec0e005 399 
Also, Gooden v. The State.. oe wxneuess 480 
45. § 3692. Seire facias sasninet bail. —lgesdiin ¥ v. “The State. bisiiaien« 430 
46. Forms of indictments——Johnson v. The State............. seesseees 370 
I ci dc cisecnnsbe Sey sbsbdedearensanadiabpeeeies 380 
Es HEN Nik iics xpccbies ad wemeshamniedssanscnsvssnsiasscces BOS 
I asin Senin ntinstnvanntditcbhsanandecknxniaienenrartonntehaiges 399 
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COMMON CARRIERS. 


See Baitment, 1. 










CONFLICT OF LAWS. 
1. Distribution of decedent's personal estate.--The personal estate of 
an intestate must be distributed according to the law of the State 
of his domicile, notwithstanding his death in another State. 
ee eee ne ee ee eee 521 
2. Construction and validity of contract.--The construction, in- 
terpretation and validity of a parol gift of slaves, made in Geor- 
gia, where the donor then resided, and where the slaves then 
were, are to be determined by the laws of that State, although the 
donees then resided in Alabama.--Henderson v. Adams............ 7 















CONSTITUTIONAL LAW. 
1. Lien of judgment on land.—Section 2456 of the Code, making a 
judgment a lien on the real estate of the debtor only from the 
time of the delivery of an execution to the sheriff, applies to 
judgments rendered before its adoption, and, in its application to 
such judgments, is not violative of any constitutional er 
Curry v. Landers... ........+ ia a 
2. Discharge of jury iy Yy souniant The elaine tacvtng hae, in 
order to avoid a continuance of the case on the part of the State, 
on account of the intoxication of a material witness for the pros- 
ecution, thai the cause might be withdrawn from the jury, if it 
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CONSTITUTIONAL LAW—continvrep. 
appeared in the progress of the trial that the said witness was 
too much intoxicated to testify intelligibly ; and the contingency 
provided for by the agreement having occurred,—the court may 
discharge the jury, against the defendant’s objection.—Hughes: 
VT 56a ws semntisecngevcspstntecenes sak sabes Se a an ee | 




















CONTRACTS. 

1. Assent of parties.—A letter, addressed by defendant to plaintiff 

and another, requesting them to publish an advertisement in their 

paper, does not authorize the publication of the advertisement by 

plaintiff alone in his paper; and such publication not being a 

compliance with the proposal contained in the letter, there is not 

that mutual assent which is necessary to constitute a contract. 

Strong v. Catlin’s Adm’r. “ Sibaitionat eee 

2. Sufficiency of einstleaiions:= _ he vagy promise 40 pay in compro- 

mise and settlement of a controversy which has not assumed the 

form of a pending suit, is without consideration, unless there was 

some reasonable ground for the existence of the sess eienttien 

Allen-v.- "rater ....6 4.000500 . 169 
3. Same.—W here one person alien a rew mand: pie iueiian kane ing 
of the offer, does the lawful thing for the performance of which 
the reward is offered, there is a sufficient consideration to sup- 

port an action for the recovery of the reward.—Morrell v. Quarles. 544 
4, Validity of promise to reward public officer for discharge of official 
duty.--A promise to reward a public officer, aside from his legal 
compensation, for the discharge of an official duty, is void on 
grounds of public policy; but this principle is not applicable, 
where a police-officer of another State, having there arrested a 
person charged with the commission of a felony in this State, 
sues for the reward offered for his apprehension, and it is not 
shown to have been his legal duty to arrest fugitives from an- 

NE ihc er chins hitnthaens atin. ecnctnmiacasegeeniiininn easiinnen 

5. What instruments import consideration. —Section 2279 of the 

Code, construed in connection with sections 2238 and 2280, 

dispenses with proof of the execution of the written instru- 

j ment which is the foundation of the action, unless the execu- 

tion thereof is denied by a sworn plea, not only where the 

instrument purports on its face to have been executed by the 

defendant, his partner, agent, or attorney in fact, but where it 

is alleged in the complaint to have been so executed.—Ala. 

Coal Mining Co. v. Brainard.. — Me Cr 

6. Construction of contract as to fica of owes —TIn the construc- 

tion of written instruments, the intention of parties must govern; 

and to ascertain that intention, regard must be had to the nature 
of the instrument itself, the condition of the parties, and the ob- 

jects which they had in view.—Bryant v. Bryant................06. 815 

7. Construction of special contract concerning grant of new trial.—Af- 

ter the rendition of a judgment for the plaintiff in trover, for 








607 
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CONTRACTS—oonrinvuep. 

$800 damages, besides costs, the defendant having entered a mo- 
tion for a new trial, the plaintiff thereupon consented in writing, 
in consideration of the defendant’s note for the amount of the 
damages, ‘‘ that a new trial may be granted in said cause without 
the payment of any costs, that the judgment rendered shall be 
set aside, and said cause be placed upon the docket for trial at 
the next term of the court.” JZe/d, in an action on the note, that 
the plaintiff’s agreement, construed in connection with the at- 
tendant circumstances, was astipulation on his part that the judg- 
ment should be set aside and a new trial granted; and it being 
shown that the motion for a new trial was resisted by his attorneys, 
though not at his instance, and overruled by the court, that there 
was an entire failure of the consideration of the note 

. Construction of special contract of compromise.—In an action on a 
verbal promise by defendants, in consideration that plaintiffs 
would not contest the validity of their common ancestor’s will, 
‘to pay plaintiffs a sum of money sufficient to make them equal 
to the share which the defendants each received under the will, 
less $100,” neither the value of slaves given by the testator in 
his life-time to one of the plaintiffs, but which did not belong to 
said plaintiff at the time the will was executed, or when he de- 
fendants’ promise was made, nor the value of slaves given by the 
testator in his life-time to the children of one of the plaintiffs, 
can properly be estimated’ in ascertaining the amount due to the 
plaintiffs under the contract.—Allen v. Prater.. 

. Construction of contract of subscription to railroad toniphny: Where 
the contract of subscription to a railroad company, after specify- 
ing that the shares were ‘‘to be paid to said company, or its 
proper officers, upon assessment and call, unless paid in work, 
&ec., as hereinafter named,” contained the following stipulations, 
to-wit: ‘* Provided, however, that each subscriber may pay such 
per cent. of his subscription as he specifies below, by taking and 
performing a contract or contracts to that extent for the grading, 
earth-work, preparation and completion of the road bed ready 
for the iron, (bridging excepted,) by bidding off the same at pub- 
lic letting, and performing accordingly ; or, if he shall not bid 
off the same at public letting, then by taking such and so much 
at private letting, of any portion not otherwise or before let, as 
shall be wanting to make up the amount, at the estimate of the 
engineer making the estimates ; the work to be executed, in either 
cause, under the direction, and in conformity with the specifica- 
tions of the chief or resident engineer, as is customary in rail- 
road contracts; and the company will arrange, so far as they can 
consistently with the provisions aforesaid, that subscribers may, 
where the road runs on or across their lands, be accommodated 
with working upon their own premises respectively,’—held, in 
an action by the corporation against a defaulting subscriber, 
whose shares were specified to be taken “all in work ”— 
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CONTRACTS—continvuep. 

[1.] That the contract secured to the defendant the right of elec- 
tion to pay his subscription in work, either by bidding off a con- 
tract for work at public letting, or, in the event of his failure to 
bid off a contract at public letting, then by taking a contract at 
private letting, for any portion of the work not otherwise or be- 
fore let, at the estimate of the company’s engineer ; and that the 
company could not maintain an action against him, to recover 
the amount of his subscription in money, until an opportunity 
had been afforded him to make such election. 

[2.] That the right of election on the part of the defendant did not 
extend to the entire route of the road. 

[3.] That if the defendant failed, when an opportunity was afforded 
him by the company, to take a contract at public letting, it was 
his duty to notify the company of his election to take a contract 
at private letting; and that, on his failure to give this notice within 
a reasonable time, his obligation to pay in money became abso- 
lute. 

[4.] That notice of the assessments and calls, not being required by 
the charter of the corporation, was not indispensable to the right 
of action on subscriptions. 

[5.] That the defendant, having contracted with the company while 
acting under the name given by its amended charter, and in that 
name, could not be heard to insist, that there had been no valid 
acceptance of the amended charter. 

[6.] That a letting of contracts by the company, in pursuance of a 
notice published in a newspaper, inviting proposals for bids, was 
a “public letting” within the meaning of the contract. (A. J. 





Waker, C. J., dissenting, held that the contract required the let- 


tings to be by public auction.) 

[7.] That it was not incumbent on the corporation to give the de- 
fendant actual notice of the contemplated lettings, but only to give 
public notice as usual in such cases. 

[8.] That a subsequent change in the location of the road, which 
had not been definitely located when the defendant subscribed, 
did not release him from his contract.—Eppes v, Miss., Gainesville 
Se FP is inv 8s 6 cain ee re rc ginsinias penaneesnnss 

10. What amounts to abandonment and rescission af contract.—W here 
the onus of proving a rescission is on the purchaser, and there is 
no evidence of the terms of the contract, the mere fact that the 
vendor recovered the land, with mesne prefits, by action of tres- 
pass against the purchaser’s widow, does not show such an aban- 
donment or repudiation of the contract on his part as authorized 
a rescission by the purchaser.—Donaldson v. Waters...,........ 

See, also, Coancery, 12-14. 


COSTS. 
1. Security for costs by non-resident,—In an action by a non-resident, 
commenced by original attachment, an acknowledgment of liabil- 


10 
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COSTS—conrTinvep. 
ity for costs, endorsed on the writ before or at the time it is deliv- 
ered to the clerk to be signed and issued, in these words, “‘ We 
acknowledge ourselves plaintiff’s security for costs in this case,” 
is a substantial compliance with the meee of section 2396 
of the Code.— Zz parte Camp... ; . 

2. Same.—The statute does not spely- " a petition for dower, filed 
in the probate court by a widow.—Forrester v. Forrester. .... 

3. Insufficient security.—In an action commenced by a non-resi- 
dent, if insufficient or defective security for the costs is given pre- 
vious to the issue of the summons, (Code, § 2396,) the suit should 
not be dismissed, but the plaintiff should be allowed to give new 
and sufficient security.—Peavey v. Burket.. : : 

4, Waiver of security.—A motion to damien a salt brought sie a 
corporation, for the want of security for the costs, (Code, § 2398,) 
when made on the trial, after a continuance of the cause, comes ° 
too late.—Harper v. Columbus Factory. . a 

5. Liability of plaintiff’s lessor for costs. _if an nn ‘of eth. 
ment is brought in the name of a person as lessor, without his 
knowledge or consent, and he fails to notify the defendant of that 
fact within a reasonable time after receiving notice of the institu- 
tion of the suit, and suffers the action to proceed to final judg- 
ment and execution against him, without taking any other steps 
to relieve himself than simply to disclaim the suit in a letter to 
the plaintiff’s attorney,—the court will not, on motion, vacate 
the judgment against him, and tax the costs against the parties at 
whose instance the suit was instituted, when it is not shown that 
the Jatter are solvent, or that they are citizens of this State. 
Hallett v. Hastie... ste 

, Liability of commissioners’ court for esate, _w here the grenced- 
ings of the commissioners’ court, refusing to make an allowance 
to the circuit clerk for stationery used in his office, (Code, § 660,) 
are removed by certiorari into the circuit court, where a motion 
for a mandamus is also made against them by the clerk, to com- 
pel the allowance of his claim, and judgment is rendered in favor 
of the clerk, the circuit court may further order “that the said 
commissioners’ court pay the costs of this proceeding out of the 
county treasury.”—-Comm’rs’ Court of Pike Co. v. Goldthwaite. 704 





CRIMINAL LAW. 


1, Discharge of jury without prisoner's consent.—Although it is 
the safer and more prudent practice, unless some great and over- 
ruling necessity requires a different course, that the circuit court 
should continue its session until the end of the term prescribed 
by law, before discharging a jury charged with a criminal case, 
and entering a mistrial; yet, if the other business of the court 
has been disposed of, and the jury have considered of their ver- 
dict so long as to indicate the absence of all probability that they 
will agree, the court may discharge them, and enter a mistrial ; 
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and in determining the question whether they have considered 
their verdict for such areasonable time as would authorize their 
discharge, something must be left to the judgment and discretion 
of the presiding judge.—Barrett v. The State................. 406 
2. Discharge of jury by consent.—The prisoner having consented, 
in order to avoid a continuance of the case on the part of the 
State, on account of the intoxication of a material witness for the 
prosecution, that the cause might be withdrawn from the jury, if 
it appeared in the progress of the trial that the said witness was 
too much intoxicated to testify intelligibly ; and the contingency - 
provided for by the agreement having occurred,—the court may 
discharge the jury, against the defendant’s objection.—Hughes 
ee Se Ee Pod PEEL ey Pee OST Le a ea 351 
3. Election by prosecution.—On the trial of a retailing case, the 
indictment being in the form allowed by the Code, and containing 
but a single count, the prosecuting attorney introduced a witness, 
‘and asked him as to his having bought liquor from the defend- 
ant; to which the witness replied, that he had bought liquor 
from the defendant in small quantities; and the solicitor then 
asked him, whether he had bought in less quantities than a quart; 
to which he answered, that he had never bought in quantities less 
than a gallon, and had never drunk it on the defendant’s premises. 
The solicitor immediately stated, that he did not intend to elicit 
said testimony, nor wish to be bound thereby; and before any 
cross-examination, and without objection on the part of the de- 
fendant, called the witness from the stand,—stating that he did 
not rely on anything said by the witness.” Held, that this did 
not constitute an election by the prosecuting attorney, which 
woulc preclude him from afterwards proceeding fora different 
offense. (A. J. Watxer, C. J., dissenting.).............00065 351 
4, Same.—Under an indictment charging the commission of an as- 
sault on the prosecutor, “‘ by striking at him with a stick, and 
cutting him with a knife,” the evidence adduced on the trial 
showing that, during an altercation between the parties, the 
prisoner ‘held a stick in his hand, which he raised in a striking 
position, and approached the prosecutor in the act of striking, 
and would have struck if the prosecutor had not got out of the 
way”; that the parties were at that time about four feet apart; 
‘and that soon afterwards, at the same place, the prisoner fol- 
lowed the prosecutor over a fence, for about thirty yards, with a 
drawn knife in his hand, and threatening the prosecutor, the 
parties not being nearer than within eight or ten feet of each 
other,”—held, that these facts did not present a case for an elec- 
tion by the prosecuting officer.—Johnson v. The State.......... 868 
5. Objections to venire.—It is not avalid objection to a venire, that 
it states only the initial letters, instead of the full christian names 
of several of the jurors, when it is not shown that the prisoner 
was in any way deceived or misled by the list furnished him, or 
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that said jurors were not as well known by their initials as by 
their full christian names; nor will the venire be quashed, on 
the prisoner’s application, on the ground that it does not state 
that the jurors ‘- were summoned to try his case,” when it appears 
that it was entitled “a list of the jury summoned for A.” (stating 
the prisoner’s surname, ) and that the sheriff read the list over to 
him, and at the same time told him that it was a list of the jury 
summoned to try his case for the homicide with which he was 
charged.—Aikin v. The State... - sone 309 

6. . Change of venue.—The statute ‘Code, § 3610) adhesions a aimee 
of venue, in a criminal case, but once 

7. Return of indictment.—It is not a valid objection to an indict- 
ment, properly returned, endorsed and filed, that the fact of its 
return is not recited op the minutes of the court.—Mose v. The 





. Homicide ; sufficiency of indictment.—Held, on the authority of 
Noles’ case, 24 Ala. 672, that an indictment for murder, in the 
form prescribed by the Code, (p. 698,) was sufficiently certain 
and definite, and was not violative of any constitutional provision. 
Aikin v. The State 

. Relevancy of evidence showing prisoner’s proximity to place of 
homicide.—A letter having been found, on the day on which the 
homicide was committed, near the door of the house in which the 
deceased was killed, which purported to have been sent by the 
prisoner, and which was proved to have never been delivered to 
the person to whom it was addressed,—the State may prove, by 
the person who found the letter, that he showed it to the prisoner, 
and asked if he knew anything about it; that the prisoner, who 
could neither read nor write, at first denied all knowledge of it, 
but, on being questioned a second time, said ‘that it looked like 
a note that was handed to him by L. P. to carry to his brother, I. 
P.,” (mentioning the names of the person by whom the letter was 
written, and the person to whom it was addressed.).........-.. 

10. Admissibility of confessions.—The prisoner’s confessions, when 
shown to have been “freely and voluntarily made,” are compe- 
tent evidence against him 

11. Admissibility of dying declarations.—The deceased having 
been shot by night, by some unknown person, his dying declara- 
tions, to the effect that the prisoner, who was one of his employ- 
er’s slaves, ‘‘ was the only slave on the place who was at enmity 
with him,” are not competent evidence against the hid 
Mose v. The State... ab . 421 

12. Sufficiency of pondich neal qreeal ‘verdict of guilty, under. an 
indictment containing both good and bad counts, will be referred 
tothe good counts, and the judgment of conviction thereupon 
sustained 

13. Same.—The crime of murder, when committed by a slave, is 
not divided into degrees, (Code, $§ 3312-14;) consequently, a 
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CRIMINAL LAW—continvepD. 
general verdict of guilty, not specifying the degree of the offense, 
is paliclembitele Stith 08 cil: ak eck oQaee d 

14, Rape ; sufficiency of indietment.—An indictment under section 
3307 of the Code, charging that the prisoner ‘‘ attempted to com- 
mit a rape on M.C., a white female,” is sufficiently certain and 
definite under the provisions of the Code.—Lewis \. The State... 880 

15. What constitutes attempt to commit rape.—Although an indecent 
advance or importunity is not, of itself, sufficient to constitute an 
attempt to commit a rape, under section 3307 of the Code; yet, if 
the prisoner intended to have carnal knowledge of the prosecutrix 
by violence, and against her consent, and manifested his purpose 
by outward acts so far as to put her in terror, and to render flight 
on her part necessary to her escape from his attempt, he is guilty 
of the offense denounced by the statute, and a subsequent aban- 
donment of his purpose cannot purge the crime, although the fact 
that he voluntarily desisted from his pursuit of the prosecutrix, 
when the accomplishment of his purpose was probably or even 
possibly attainable, should weigh much in his favor............ 380 

16. Sufficiency of verdict—Under an indictment for rape, a verdict, 
finding the prisoner “guilty of an assault with attempt to commit a 
rape,” is equivalent, in substance and legal effect, to a verdict of 
guilty of an assault with intent to comit a rape.—Prince v. The State 367 

17. Forgery ; sufficiency of indictment.—An indictment which charges 
the forging or counterfeiting of ‘‘an instrument purporting to be 
a bank-bill for fifty dollars, purporting to be issued by the Geor- 
gia Railroad and Banking Company, an incorporated bank of the 
State of Georgia,” being in the form prescribed by the Code, is 
sufficient.—Johnson v. The State......... . 870 

18. Same.—lIt is no objection to wnaelh + an pindionnent, '(Code, § §  3506,) 
that it alleges, in one and the same count, that the prisoner 
“forged or counterfeited” the spurious bank-note.. .. 370 

19, Relevancy of evidence showing prisoner’s possession of nile coun- 
terfeit bank-notes, and attempting to conceal them.—The fact that the 
prisoner, when arrested, two or three hours after an attempt on 
his part to pass the bank-note alleged to have been forged or coun- 
terfeited, had in his possession a large amount of similar counter- 
feited notes, which he evinced a desire to conceal from the police- 
officers, while willingly exhibiting the genuine bank-notes which 
he had,—-is relevant and admissible evidence against him, as 
tending to show that he knew the character of the forged note, 
that he had it in his possession for fraudulent purposes, and that 
he was the guilty agent in the perpetration of the forgery....... 370 

20. Relevancy of evidence showing that genuine bank-notes, similar to 
forged note, were current.—The fact that the genuine notes of the 
bank, which the prisoner is charged with counterfeiting, were at 
that time current in the community, is competent evidence against 

him, as bearing on the question of fraudulent intent, and tending 

to show a motive for the commission of the offense.................4 37 
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21. Opinion of witness as expert.—-A person who is engaged in the 


22. 


exchange business, and the teller of a bank, each of whom has a 
knowledge of counterfeit bank-bills, and of the genuine notes of 
the bank which the prisoner is charged with counterfeiting, and 
has had frequent dealings with that bank in relation to its notes, 
may each testify, as an expert, to the character of the note charged 
to have been forged or counterfeited; and the fact that the signa- 
tures to the bill are so perfectly counterfeited, “that they could 
discover no perceptible difference between it and the genuine 
notes, and that their opinion against its genuineness was founded 
mainly upon the imperfectness and indistinctness of the engraved 
impressions on it,” is no reason for rejecting their opinions as 
evidence 

To what witness may testify.—A witness cannot be allowed to 
testify, that the prisoner ‘‘ obtained honestly” the money which’ 
he had in his possession on leaving home. 


23. Proof of venne.—The forgery being established, the prisoner’s 


possession of the counterfeited note inthe county in which the 
indictment was found, in the absence of all proof of his prior 
possession elsewhere, or other countervailing evidence, is sufficient 
to authorize the jury to infer that the forgery was committed in 
that county 


24. ‘Gaming ; what constitutes piiblie prey he. ats bath enten: or 


privy, “used by the pupils of the school of a country school 
house, and attached to the premises,” is not, during the period of 
vacation, while the main building is not used for the purposes of 
the school, either a public house, a public place, or an outhouse 
where people resort, within section 3243 of the Code.—McDaniel 


The State. . 


25. Affray ; what constitutes publte ‘ins: 2 A encloned lot, ‘itanbed 


thirty yards distant from the street of a county town, but visible 
from the street, isa public place within the common-law definition 
Py: an affray.—Carwile v. The State.. 

6. Assault ; variance.—Under an indiethetit which diarges the 
” wana of an assault on the prosecutor, “by striking at him 
with a stick,” if the evidence only shows an attempt or offer to 
strike with a stick, thereis a fatal variance between the alleg- 


370 


we OF 


ations and proof.—Johnson v. The State................0..055 : 
27. Adultery ; form of indictment.—In an indictment against two 


persons for living in adultery, (Code, § 3231,) it is not necessary 
that the sex of the respective ghee should be averred.-—-McLeod 
v. The State.. 


28. Relevancy of ‘endenes pens acts Of Yoniliarity gn prior rite tins 


covered by indictment.—Although a conviction cannot be had under 
an indictment for living in adultery, on proof of acts which oc- 
curred more than twelve months before the finding of the indict- 
ment; yet evidence of such acts is admissible for the prosecution, 
in corroboration of other evidence tending to show an adulterous 
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intercourse between the pa within the poe covered by the 
indictment. . ae . 895 

29. What sonainntes ofznee of fete a poet tgp or pines ty ie 
s/ave—Under an indictment founded on section 3285 of the Code, 

a conviction may be had on proof that the prisoner received from 
the slave named in the indictment ‘a black bottle filled with 
whiskey,” although the whiskey may have been “the controlling 
cause of the reception of the bottle ;” nor is malice an ingredient 
of the offense.—Shuttleworth v. The ON asigrthitia ocak epi . 415 

380. Evidence in mitigation oy, aggravation.——In adjusting the papishs 
ment of a misdemeanor, where the amount of the fine is not fixed 
by a definite standard, the jury may always look to ‘ the surrounc- 
ing circumstances as proved, in mitigation or er of 
the damages.”. , es .. 415 

31. Echibiting Sule - Aenilaneie. adits rene ol an inline 
for exhibiting feats of sleight of hand without a license, (Code, 
§$ 397-9,) it is not necessary to allege that the exhibition was for 
profit; nor is it necessary that the prosecutor should prove that 
fact on the trial.—Pike v. The State.........c... ccc eesees ee ceee 

82. Admissibility of declarations as part of res geste.—The declara- 
tions of the prisoner during the exhibition, tending to show that 
his feats of legerdemain were exk ibited, free of charge, while the 
audience was assembling to hear a musical entertainment regu- 
larly licensed, are a part of the res geste, and proper for the con- 
sideration of the jury in assessing the amount of the fine......... 

33. Conviction on testimony of accomplice.—In a gaming case, a per- 
son who, though he did not himself play, ‘‘was in partnership 
with one of the players in his winnings or losses in the game in 
which the defendant played, and advanced money to the detend- 
ant, to be used in betting on said game, and which was so used 
by the defendant,” is an accomplice, within the meaning of the 
statute (Code, § 3600) which forbids a conviction on the uncor- 
roborated testimony of an accomplice.—English v. The State..... 428 

84. Charge ignoring proof of time and venue.—A charge to the jury 
in a criminal case, authorizing them to find the defendant guilty 
without proof that the offense was committed in the county in 
which the indictment was found, and within the time prescribed 
by the statute of limitations, is erroneous.—Hughes v. The State 

35. Form of judgment on confession.—W here two persons are jointly 
indicted, tried and convicted, and their common surety confesses 
judgment on the conviction, a separate judgment should be ren- 
dered against each, with his surety, fcr the amount of the fine 
and costs.—McLeod v. The State... ‘ 

86. Arrest of fugitives from justice in ioesllie State. pal fugitive tien 
justice in Alabama may be arrested in Louisiana, or any other 

State into which he may escape, through the agency of the judi- 

cia! tribunals of the latter State, without the order of its governor, 

or the demand of the governor of Aiavama.—Morrell v. Quarles. 544 
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CUSTOM. 
1, Proof and requisites of.—The fact that a railroad company has 


been, for about a month, in the habit of depositing in a particular 
warehouse freight that was not consigned to any named person, 
without any proof that this was generally known, or thata party 
dealing with the company had notice of it, is not sufficient to 
establish the custom as an element of a particular contract.—Ala. 


PRs MC WN WEED, woe csbcceypuccbesieccscecagectes 
DAMAGES. : 
1. When damages accrue.—Under a complaint properly framed, in 


an action on a detinue bond, a recovery may be had for costs and 
expenses for which a liability has been incurred, although they 
have not been actually paid.—Miller v. Garrett................ 

Costs as damages.—The condition of a detinue bond being to 
pay such costs and damages as the defendant might sustain, and 
the detinue suit having been dismissed at the costs of the plain- 
tiff therein, the plaintiff’s costs constitute no part of the damages 
sustained by the defendant, and, consequently, cannot be recover- 
ed.in an-action on-the bond. . isis iiss 60.6 sedis etch ddeebegaiees 


3. Measure of damages for breach of warranty of soundness.—In 


oo 


cr) 


an action to recover damages for a breach of warranty of the 
soundness of a slave, the measure of damages is, at least, the 
difference between the actual value of the slave at the time of the 
sale, and what would have been his value if sound, together with 
interest on this difference, from the time of the sale, up to the 
time of the trial; and, if the plaintiff has incurred, in consequence 
of such unsoundness, any expenses for necessary medical aid 
and attention tothe slave, he may also recover the amount of such 
expenses. —Buford -v., Gould... i... ois oie sida bcivclwwics ce secnes 
Damages against purchaser at commissioner's sale, on failure to 
comply with conditions.—When lands are sold, for partition 
among the owners, by commissioners appointed by che probate 
court, it is an implied condition of thesale, that if the purchaser 
fails to complete the sale, the lands may be resold on his account ; 
consequently, on his failure to complete the sale, he becomes 
liable for the difference between the amount of his bid and the 
price brought at a subsequent resale, as for stipulated damages. 
ee ee ee Oe ee 


. Demand and damages in detinue.—In detinue by an administra- 


tor de bonis non, against a purchaser from the administrator in 
chief, under an order of sale from the probate court, which was 
void for want of jurisdiction, the plaintiff is entitled to recover 
damages from the commencement of the defendant’s possession, 
without proof of a demand.—Hall vy, Chapman’s Adm’rs....... 
In slander.—In slander for words spoken imputing larceny, the 
fact that the plaintiff is a minister of the gospel, cannot be con- 
sidered by the jury in estimating the damages, when there is no 
averment of that fact in the complaint, and no claim of special 
damages sustained in that character.—Gandy v. Humphries 
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DEEDS 
1. Consideration of deed.—Under the statutes of this State, (Clay’s 
Digest, 340, § 153 ; Code, § 2230,) the consideration of an instru- 
ment under seal may be impeached at law, and the instrument be 
avoided if voluntary ; yet, if it recites a valuable consideration, 
parol evidence cannot be received to change its legal effect, and 
to show that it was in fact merely voluntary ; but a recital of the 
payment of five dollars, where the instrument conveys a negro 
and other property, will not be regarded, in equity, as showing a 










2. Instrument held to operate both as deed and as will.—An instru- 
ment under seal, in form a deed of gift, by which the grantor, in 
consideration of natural love and affection for the grantee, who 
was his grand-son, and the present payment of five dollars by the 
grantee, conveys to the latter, by the words ‘‘do by these pre- 
sents give and grant,” aslave ‘‘and fifteen hundred dollars in cash, 
to be paid to him out of my [grantor’s] estate at my death, by 
my executor or administrator,”—held a deed of gift as to the 
slave; but, as to the money, a purely voluntary executory trust, 
which a court of equity would not enforce as an instrument inter 
vives, but which was valid and operative as a will............. 

3. Construction of deed of gift as to powers of wife's trustee.—A 
deed of gift, by which slaves are conveyed toa trustee, “upon 
special trust and confidence that, during the coverture of” the 
grantor’s daughter Sarah, then a married woman, “he shall man- 
age the said slaves, with their future increase, for the sole and 
separate use of the said Sarah; and upon the further trust, that 
if it will conduce more to the comfort of the said Sarah for said 
slaves and their increase to serve about the honse of” her husband, 
“or to work on his farm or plantation, they are to [so] serve and 
be employed, and while so employed or engaged, the said” trus- 
tee “‘shall not be required to superintend the management of said 
slaves,”——confers no interest or power on the husband, but vests 
in the trustee the entire legal right to the custody and manage- 
ment of the slaves, while it relieves him from responsibility 
during the time they are allowed to remain about the house, or 
on the plantation of the husband.—Rainey v. Rainey........... 

4. Validity of patent, and who may impeach it.—A patent from 
the United States, purporting to grant lands in which the govern- 
ment had no title, or which were not subject to sale, is void as an 

evidence of title, and may be so declared in an action at law 
against one who has lawful possession, or is in under color of 
title; but, subject to this qualification, its validity cannot be im- 
peached on account of defects in the proceedings preliminary to 
ee ey Pe ere ee 
5. Mistake in registration.—Under section 1270 of the Code, which 
makes a conveyance ‘ operative as a record” from the time of its 
delivery to the proper officer for registration, a mistake of the 
transcribing officer in recording a mortgage, by which it is made 















































valuable consideration.—Kinebrew v. Kinebrew.............. 628 
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to appear a security for a smaller amount than is actually provid- 
ed for by it, does not impair its efficiency as against subsequent 
purc.asers and creditors.—Mims v. Mims 23 

. Registration of deed of gift.—Under the laws of this State in 
1842, neither the clerk of the county court, nor any other oflicer, 
was required or authorized to receive and certify an acknowledg- 
ment of the execution of a deed of gift, which conveyed slaves 
absolutely to the grantor’s wife and children by present words, 
and reserved no qualified or partial interest to the grantor ; nor 
to spread such deed upon the county records. —Hatcher v. Clifton 


DEPOSITION. 

1, Sufficiency of commissioner's certificate.—Under the provisions 
of the Code, ($§ 2322-23,) the failure of the commissioner to cer- 
tify that he has personal knowledge of theidentity of the witness, 
or that proof of such identity was made before him, is good cause 
for the suppression of the deposition.—Buford v. Gould 





DETINUE. 

1. Outstanding title qs defense.——In detinue by an administrator, 
after the plaintiff has made out a prima-facie case, by proof of 
his intestate’s possession at the time of his death, the defendant 
cannot defeat a recovery by showing an outstanding title in a 
third person, with which he has no connection.--Hall v. Chap- 
man’s Adm’rs 

. Demand and damages.—In detinue by an administrator de Bonis 
non, against a purchaser from the administrator in chief, under 
an order of sale from the probate court, which was void for want 
of jurisdiction, the plaintiff is entitled to recover damages from 
the commencement of the defendant’s possession, without proof 
of a demand 
See, also, Damages, 1, 2. 

DIVORCE. 

1. Physical incapacity as ground of divorce.—A divorce wil] not 
be granted to the husband, on the ground that the wife, at the 
time of the marriage, ‘was physically and incurably incapacita- 
ted from entering into the marriage state,” (Code, § 1961,) where 
three physicians testify, from.a professional examination of the 
defendant’s person, that her disease was incurable, and two others 
testify that, on a subsequent examination by them, she was en- 
tirely cured.—Anonymous 

. Order for the examination of defendant’s person.—In a suit for 
divorce on the ground of physical incapacity on the part of the 
defendant, an order for the examination of the defendant’s person 
by physicians, like an order for leave to take additional testimony, 
is, after publication has passed, a matter of discretion with the 
chancellor; and the exercise of that discretion is not revisable on 
error or appeal. 
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DOMICILE. 


1. Of infant.—The domicile of an infant, four or five years of age, 
whose father was a resident citizen of this State at the time of 
his death, and who has a guardian appointed by the proper court 
here, but whose mother, after marrying a second time, removes 
with her husband to another State, carrying the infant with her, 
without the consent of the guardian, and remains there until 
the death of the infant, at eight years of age,—is not affected by 
such change of residence, but continues in this State up to the 
time of her death.—Johnson v. Copeland’s Adm’r..... WEA Wakeds 521 


DOWER. 

1. When widow is entitled to dower.—If the husband takes a con- 
veyance in fee during the coverture, and at the same time mort- 
gages the land back to the grantor, or to a third person, to secure 
the purchase-money, in whole or in part, his widow is not entitled 
at law, as against the mortgagee and those claiming under him, 
to dower in the land; but, as against all the world beside, she 
has a legal right to dower, subject to the prior rights and equities, 
of the mortgagee; andif the mortgage is foreclosed after her 
husband’s death, she is entitled to have her dower claim paid out 
of the surplus proceeds after satisfaction of the mortgage debt. 
DUPONT TN ee vcccs tas seen hess elas vesstccsacesaces 497 

. Dissent from husbands will as affecting right of dower.—Where 
no provision whatever is made for the wife by her husband’s will, 
her dissent from the will is not necessary to entitle her to dower 
in his estate.—Martin'y. Martin .....0. .. 0. cscs cet ececeseees 560 

3. Limitation of suit for dower.—Section 1372 of the Code, pre- 

scribing three years as the limitation of ‘all suits or proceedings 
for dower,” applies to causes of action subsisting when the Code 
went into effect, (January 17, 1853,) and bars them within three 
years from that time; and the subsequent act of 1858, limiting 
said section to cases in which the lands out of which dower is 
claimed were aliened by the husband, cannot revive a cause of 
action which was already barred at the time of its passage...... 560 

4. Widow's right to mesne profits accruing before allotment of dowet 
The widow is entitled to recover in equity, against the heirs, the 
rents or mesne profits accruing from the lands assigned her as 
dower, fromthe death of her husband, to the time when her 
dower was allotted.—Slatter v. Meek.........-.cceececeeevess 528 

. Right to mesne profits not forfeited by occupation of husband's 
dwelling-house.—If the widow occupies her husband’s last dwell- 
ing-house until her dower is assigned, under the privilege secured 

to her by statute, (Clay’s Digest, 173, § 7; Code, § 1359,) she 
does not thereby forfeit or imp4ir her right to recover one-third 

“of the rents and profits which accrued during the continuance of 
her possession from the other lands subject to her dower.-—Perrine 
SS eer ere Ter ery rrre Try te eer ery 644 
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DOWER—continvep. 
6. Who ts liable for mesne profits;—Were the husband executed a 


fod 
‘ 


deed, by which he covenanted, in consideration of natural love 
and affection, to stand seized of a tract of land, of which he after- 
wards died seized, for the use and benefit of his daughter for life, 
and after her death for her children, and to allow her to have the 
use and enjoyment, or to receive the rents, the daughter cannot 
be considered an alienee, but is liable to the widow for mesne 
profits from the death of the husband.—Slatter v. Meek........... 


. Jurisdiction of probate and chancery court to award mesne profits. 


The probate court has no jurisdiction to award to the widow 
damages for mesne profits: the chancery court alone is competent 
to grant that relief, and she may institute proceedings in that 
court after her dower has been assigned by the probate court.... 


8. Widow's liability for rents as set-off against claim for mesne profits. 


rm) 


Where the wife joins with her husband in a deed conveying their 


528 


528 


dwelling-house, (in which they continue afterwards to reside until . 


the husband’s death,) in consideration of a promise by him to 
procure and fit up for her another city residence; and the hus- 
bahd, in fulfillment of his promise, procures another house, 
which he proceeds to fit up as a residence, but to which he has 
neither a legal nor perfect equitable title at the time of his death, 
and which is afterwards occupied by his widow and family, with 
the knowledge and approbation of his administrator, for a part of 
the time intervening between his death and the allotment of 
dower to the widow,—the widow cannot be charged by the heirs, 
in a proceeding by her in equity for the recovery of the mesne 
profits accruing before the assignment of her dower, with the value 
of the rents during her occupation of the house.............00 


. Widow's liability for hire of slaves as set-off against claim for 


mesne profits.—In a proceeding in equity by the widow, against 
the administrator and heirs-at-law of her husband, for the recov- 
ery of the mesne profits accruing before the assignment of her 
dower, she cannot be charged, by way of set-off, with the hires of 
certain slaves belonging to the estate, which went into her pos- 
session. under a gratuitous bailment from the administrator; there 
being no cross bill seeking a settlement and distribution of the 
estate,and it not being shown that the distributees have exhausted 
their remedies against the administrator and his sureties......... 


10. Limitation of suit for recovery of mesne profits —A bill in chan- 


cery, filed by a widow whose dower has been allotted to her by 
the probate court, for the recovery of mesne profits accruing 
before the assignment, is not a “suit or proceeding for dower,” 
(Code, 2 1372,) but, by analogy to an action for the use and 
occupation of land, (2 2477,) may be brought at any time within 
six years after the accrual of the cause of action.............. 


11 Extent of widow's quarantine.—The widow’s statutory right to 


retain possession of the dwelling-house in which her husband 
most usually resided next before his death, free of rent, until her 


‘ 


528 


528 
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DOW ER—continvep. 
dower is assigned her, (Code, § 1359,) attaches only to the prem- 
inon of whiiels whee is Gowable... 2... scccccccccccerccocveneses 528 
12. When widow is entitled to rents of dwelling-house—The widow 
being entitled, as against the heirs, to dower in the lands on 
which her husband most usually resided at the time of his death, 
(Code, § 1359,) and tothe possession of the premises, free of rent, 
until her dower is assigned, she may maintain an action at law 
against the administrator, to recover the rents received by him 
during that time; and the foreclosure of a mortgage given by her 
husband contemporaneously with the execution of the conveyance 
to him, to secure the payment of the purchase-money, before the 
institution of her action, does not affect her right to recover the- 
rents which had then accrued.—Boynton v. Sawyer............ 497 
13. Limitation of action for recovery of rents by widow.—The 
widow’s quarantine privilege, and her consequent right to rents, 
terminate whenever her remedy for the assignment of her dower 
in the premises is barred by the statute of limitations; but an 
action for the recovery of such rents is not a suit or proceeding 
for dower, (Code, § 1372,) and is not barred until the expiration 
of six years from the time the cause of action accrued.......... 497 


EASEMENT. 
See Lunuration, Stature or, 10., 


EJECTMENT. 

1. What title will sustain or defeat ejectment—A patent from the 
United States, uncontrolled and unaffected by other evidence, is 
sufficient to sustain an action of ejectment; and a receipt from 
the receiver of a local land-oflice, acknowledging full payment 
by the defendant for the lands in controversy, is sufficient to 
defeat such action, if uncontrolled and unaffected by other ev- 
OS, TIPO, 5. ann s cn crvncn'esey 0 ssnenanetereneccese BAF 

2. Liability of plaintiff’s lessor for costs.—If an action of eject- 
ment is brought in the name of a person as lessor, without his 
knowledge or consent, and he fails to notify the defendant of that 
fact within a reasonable time after receiving notice of the institu- 
tion of the suit, and suffers the action to proceed to final judg- 
ment and execution against him, without taking any other steps 
to relieve himself than simply to disclaim the suit in a letter to 
the plaintiff’s attorney,—the court will not, on motion, vacate 
the judgment against him, and tax the costs against the parties at 
whose instance the suit was instituted, when it is not shown that 
the Jatter are solvent, or that they are citizens of this State. 
ce ren ne Rene ee 


ELECTION. 
See Cuancery, 44. 
CriminaL Law, 3-4. 
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ERROR AND APPEAL. 

I. Wuen Apprat Lrzs. 

1. On change of venue in contested will case—When the venue has 
been changed in a contested will case, under the act of 1854, 
(Session’ Acts 1853-4, p. 71,) an appeal lies from the judgment 
of the court to which the case has been removed, within thirty 
days after its rendition.—Seale v. Chambliss... 

. Refusal to grant administration —An appeal Riek not lie ‘hein 
the refusal of the probate court to grant letters of administra- 
RED Ws WUMOESs 0 0.6a5.0, apsts.cvngrenceottapstbvesogeccsegsiosns 





II. Bonp, AND Security For Costs. 


. Sufficiency of security for costs—An acknowledgment of liability 
as surety for the costs of the appeal, which misdescribes the 
names of the parties to the judgment or decree appealed from, 
is insufficient—England v. McLaughlin 


III. Parties. 

. Appeal from probate decree confirming sale of land.—Where land 
is sold by an executor, under an order of the probate court, for 
division among the devisees, (Code, 32 1867-72,) and the confirm- 
ation of the sale is resisted by the purchaser, the devisees are 
parties to the decree of confirmation, and therefore necessary 


parties to an appeal from that decree by the purchaser, when 
the record shows that they joined with the executor in asking 
the confirmation of the sale, and the citation is directed to them 
jointly with the executor.—England v. McLaughlin 


IV. Practice. 


. What is revisable.—When an issue of fact is formed in a chancery 
suit, the chancellor may either determine it himself upon the ev- 
idence, or direct an issue at law; and his refusal to direct an 
issue at law is not revisable on error.—Anonymous 

. Same.—In a suit fordivorce onthe ground of physical incapac- 
ity on the part of the defendant, an order for the examination of 
the defendant’s person by physicians, like an order for leave to take 
additional testimony, is, after publication has passed, a matter of 
discretion with the chancellor; and the exercise of that discre- 
tion is not revisable on error or apoanl,. ¥ . 226 

7. Same.—On appeal from a decree of the ‘Gahlseatlor: Giidinting 
a bill, before final hearing, for want of equity, the appellate 
court will consider only the equity of the bill, and will not pass 
upon other questions which will roe arise in the progress 
of the cause.—Sellers v. Sellers.......... Kanter 

. Same.—lIt is discretionary with the primary gene ed Leairenti a 
leading question to be put by a party to his own witness, and 
its action in this regard cannot be revised on error.—Sayre v. 
Durwood.. iieake ip . 247 

. Same. --The vefanel of the sourt ra pomuitta a pusty ‘to napencth 
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ERROR AND APPEAL—cont1nveD. 
his own witness, when recalled and examined by his adversary, 
is not revisable on error or appeal.—Gandy v. Humphries..... 

10. Same.—The action of the circuit court, in requiring the appel- 
lant’s counsel, during the trial, to deliver to the opposite coun- 
sel a paper which is legal evidence in the cause, cannot be re- 
vised on error or appeal.—Sharp v. Burns & Coles.. 

11. Presumption in favor of ruding of primary court —W here ie 
bill of exceptions states, that plaintiff objected to the compe- 
tency ofa witness for the defendant, “ because it appeared upon 
his examination voir dire that he had indemnified the defendant’s 
testator against any loss arising from the claim sued on ;” and 
that the court overruled the objection,—the appellate court 
will presume, if the testimony of the witness on his prelimi- 
nary examination is not set out, that the objection was not sus- 
tained by the facts.—Rupert & Cassity v. Elston’s Executor.... 

12. Same.—When the transferror or assignor is allowed to testify 
as a witness for the transferree or assignee, and the bill of ex- 
ceptions does not disclose what facts were proved by him, the 
appellate court will presume, in favor of the ruling of the pri- 
mary court, that he was not allowed or offered “to prove the 
cause of action.”—Katon v. Kirkman.. Rats weesnee 

13. Same.—In a probate case, where the ‘dorvectneas: of the veling 
of the primary court depends on the proof, and the bill of ex- 
ceptions does not purport to set out all the evidence on which 
the probate judge acted, the appellate court will presume that 
his rulings were correct oe v. ei (+e image 
Taylor v. McElrath.. Je sahtlads 
Southern Insurance Co. v. Pbleontie.. capeeananen ee yy ea 

14. Same.—In a contest respecting the right of administration on 
the estate ofan intestate, who is shown to have died in another 
State, leaving assets here, the appellate court will presume, in 
favor of the ruling of the probate court, (the contrary not ap- 
pearing from the record,) that the domicile of the intestate was 
in this Btate.——Phillips ¥; Peteet....50. ci cece cecccccsnses 

15. Presumption of injury from error.—lInjury will be presumed, on 
error, from the erroneous refusal of the primary court to sup- 
press a deposition, unless the record affirmatively shows that 
the deposition was not read to the jury, or otherwise repels the 
presumption of injury.—Buford v. Gould............. .- 

16. Error without injury in rejection of bad “ —-The refohal of 
the court to permit the filing of a plea, which is substantially 
defective, amounts only to error without injury—Hughes v. 
Besa ERE EY le OSE POPE ERI PTET EL POR SOLELY LW 

17. Error without injury in sustaining demurrer to special plea.—The 

sustaining of a demurrer to a special plea, if erroneous, is er- 

ror without injury, when the record shows that the defendant 
had the full benefit of the same defense under his other pleas; 
and hence the appellate court will notinquire into the sufficiency 
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¢ ERROR AND APPEAL—contrnvuep. 
of such special plea.—Goggins v. Smith’s Adm’r............. 683 
18. Conclusiveness of judicial decision.—A decision of the supreme 
court is the law of the case in which it is pronounced, and is 
conclusive alike on the primary court and on a second appeal. 
Bryent’é Busoubor ¥. Boothe .. os os cscccsvescdccwsice vosveess 269 


V. JUDGMENT. 


19. Judgment corrected and affirmed.—An error in the form of a 
judgment, which may be corrected by the record, will be con- 
sidered a mere clerical misprision, and amended in the appellate 
court without aremandment of the cause.—McLeod,v. The State, 395 

20. Remandment of cause for amendment of bill—When a demurrer 
is interposed to a bill in chancery, on the ground (among oth- 
ers) that it shows on its face that the right to relief is barred 
by the statute of limitations, if the complainant does not ask © 
leave to amend, by correcting a clerical error in the statement 
of a date, the appellate court will not remand the cause, at his 
instance, in order that he may have an opportunity to amend. 
Ancley’sAdm'y ¥. Kitig’s Adar: .. .. cncidecsics ccc cscascesecss. BIG 


ESTATES OF DECEDENTS. 


1. Conflict of laws as to distribution of decedent’s estate.—-The per- 
sonal estate of an intestate must be distributed according to the 
law of the State of his domicile, notwithstanding his death in 
another State.—Johnson v. Copeland’s Adm’r. o's . 521 
2. Descent and distribution among whole and half-blood-—On the 
death ofa child intestate, the bulk of whose estate consists of 
slaves which he derived by descent from his father, such slaves 
are to be distributed among his brothers and sisters of the 
half-blood on the father’s side, to the exclusion of brothers and 
sisters of the half-blood on the mother’s side, (Code 31576 ;) 
but the money accruing from the hire of these slaves, after 
they had been distributed to the intestate, is to be distributed 
equally among all his brothers and sisters...............-+.- 521 
3. Who is next of kin.—Under the statutes of this State, (Code, 
#2 1572, 1575, 1581,) the grand-father of an intestate is “ next of 
kin entitled to share in the distribution of the estate,” to the 
exclusion of an uncle.—Phillips v. Peteet...........0+2-2 0+. 696 
4. Jurisdiction of probate court te order sale of personalty, and 
validity of order of sale.—The jurisdiction of the probate court 
to order a sale of the personal property belonging to a decedent’s 
estate, is derived solely from statute, and is special and limited ; 
consequently, it has no jurisdiction to make an order of sale, on 
the petition of the administrator, which does not allege or show 
the existence of a legal cause for the sale, and such order of sale 
is a nullity.—Hall v. Chapman’s Adm’rs. se gesive . 553 
. Keeping estate together under order of ones. When a decedent's 
estate is kept together under an order of the probate court, (Code 
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ESTATES OF DECEDENTS—conrixvep.. 
$$ 1902-09,) the administratrix is not authorized to keep up the 
family establishment, and to support the family, at the expense of 
the estate; but the reasonable expenses of the family should be 
apportioned among the several distributees separately, and the 
minor children may be charged with the expenses of board, cloth- 
ing and education, in a style corresponding with their fortune, 
social position, and expectations in life —Pickens v. Pickens...... 
6. Same.—In such case, the administratrix is entitled to a credit 
against the estate, for reasonable expenses incurred and paid by 
her in procuring moral and religious instruction for the slaves be- 
longing to the estate, as the intestate had been accustomed to do 
Tey: Bie Oo iis sists seek SF. « ocestcetccscccscsevetecseet ewiengcestty : 
7. Attorney's fees allowed as eredit to administratriv.—The reasonable 
compensation of an attorney, for services rendered by him to an 
administratrix on an annual or partial sett!ement of her accounts, 
is a proper charge against the estate, although no controversy was 
raised on any item of her account.. sawPaugale ‘ 
8. Sufficiency of proof to entitle aidieieiaty me toc dit — we abiabiais 
trator will not be allowed a credit, on final settlement of ‘his ac- 
counts, for the amount of a promissory note, which purported 
to be executed by him, for the intestate, a few days before the 
death of the latter, on proof that it was ‘settled by account 
against the estate of” the payee, without any evidence to show 
that the intestate authorized him to execute the note in his name, 
or that the intestate was indebted to the payee in the amount of 
the note.—Morgari v. Morgan..............0c0er.ersee sosoosessccssecsees « ‘ 
9. Same.—The administrator in this case was held to have been 
properly allowed a credit for the payment of an account in favor 
of one of the decedent's grown sons, for services rendered by 
him during his father’s lite-time, in superintending and managing 
his business, on proof that the services were rendered with the 
knowledge and approval of the decedent, and were reasonably 
worth the sum charged, though there was no special contract as 
to the compensation.—Kinnebrew v. Kinnebrew.............sssese0e: 
10. When final settlement may be made.—If an administrator volun- 
tarily appears before the probate court, and files his accounts 
and vouchers for a final settlement, he cannot be heard to com- 
plain, on error, that the settlement was had before the expiration 
of eighteen months from his appointment.—Semoice v. Semoice. 
11. Notice of settlement.—If the distributees voluntarily appear on 
the final settlement of an estate, the administrator cannot com- 
plain, on error, of the want of notice to them...............+- 
12. Presumption of settlement after lapse of twenty years.—As a gen- 
eral rule, an administrator may be called to a final settlement, in 
the absence of special circumstances, at the expiration of eighteen 
months from his appointment; and if the parties interested in 
the estate suffer twenty years from that time to elapse, without 
taking any steps to compel a settlement, the courts will presume 


~ 


442 


442 


303 


628 


295 


295 





768 INDEX. 


ESTATES OF DECEDENTS—conrtnvep. 
a settlement and distribution of the estate.-—Austin v. Jordan.. 642 

13. Final settlement and discharge of administrator.—An agreement 
between the surviving children of an intestate, all being of full 
age, and one being also the administrator of the estate, by which 
they distributed allthe property among themselves, and consented 
that the same should be entered up by the probate court asa final 
settlement of the estate and a full discharge of the administrator, 
(but which is not shown to have received the sanction of the pro- 
bate court,) does not operate, as against the administrator of a 
deceaseddistributee, as a final settlement and discharge.—Smilie 
v. Siler’s Adm’r 

14, Form of decree in favor of infant distributee—On the final set- 
tlement of an estate, if an infant distributee has no general guar- 
dian, or if his general guardian fails to attend, a decree may be 
rendered in tavor of the infant, by his guardian ad litem; and . 
when the money is collected on such decree, it should be paid 
into court, to be received by the general guardian, whenever he 
is appointed and applies for it.—Morgan v. Morgan 

15. When assignee may have decree in his own name for distributive 
share.—A purchaser at execution sale of a distributee’s interest in 
the real estate, which is afterwards sold under the order of the 
probate court for distribution, cannot, on the final settlement of 
the estate in the probate court, have a decree in his own name for 
the interest so purchased by him.—Simmons v. Knight.......... 





ESTOPPEL. 


1. Ea pais against person contracting with corporation.—In an action 
by a railroad company, against a defaulting subscriber for stock, 
the defendant, having contracted with the company while acting 
under the name given by its amended charter, and in that name, 
can not be heard to insist that there had been no valid accep- 
tance of the amended charter.—Eppes v. Miss., Gainesville & Tus- 
kaloosa R. R. Co 


EVIDENCE. 

I. ApmisstpiLity AND RELEVANCY. 

1. Relevancy of evidence to prove account.—In an action against hus- 
band and wife, seeking to charge the wife’s separate estate for 
necessaries furnished to the family, (Code, § 1987,) the fact 
that the husband and wife, during the time covered by the ac- 
count sued on, “did most of their trading with plaintiffs,” is 
relevant and admissible evidence for the plaintiffs.—Sharp v. 
Burns & Coles 

. Relevancy of evidence to show boundary.—In an action to recover 
damages for breaking and entering plaintiffs close, and carrying 
away the rails of his fence, the true boundary between the parties 
being one of the controverted questions in the case, evidence of 
the “field-notes of the survey of the section of land in which 
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the fence in controversy was situatec, and of a survey made 

according to said field-notes by a county surveyor of said county, 

and that the plaintiff had notice of the survey so made by the 

county surveyor,” is relevant and admissible for the defendant, 

for ‘‘the purpose of showing his title, and the actual boundary 

of his land, and that said fence was upon his land.”—Dailey v. 

Fam ne 0e <0 +9 stenhahaminvions > alvepinen es 10 eh desea 26 
8. Relevancy of evidence to show terms of contract—Where the terms 

of a parol contract are in controversy, the fact that one of the 

parties might have effected, with another person, a more favorable 

contract than that for which his adversary contends, is not, zt seems, 

relevant evidence for him.—Crews v. Threadgill................ 334 
4. Relevancy of evidence showing condition of parties after making of 

contract.—In an action on a contract, to recover the wages stipu- 

lated to be paid for services to be rendered, the fact that the 

defendant, at a time subsequent to the making of the contract, 

‘had in his employment sufficient to do the business of the 

house,” is prima facie irrelevant.—Sayre v. Durwood..........- 247 
5. Relevancy of declaration of readiness and willingness to perform 

contract.—In such action, a declaration by the plaintiff, made to 

the defendant during the time covered by the contract, showing 

his readiness and willingness to perform the stipulated services, is 

relevant and admissible evidence for him.......... +. 247 
6. Relevancy of original judgment as evidence for ata _W eee 

a debtor, when sued by his creditor, sets up a condemnation of 

the debt by garnishment process at the suit of a creditor of his 

creditor, the original judgment in the case in which the garnish- 

ment was sued out is relevant and admissible evidence for him in 

establishing that defense.—Gunn v. Howell. ...........0 0. seve 144 
7, Relevancy of evidence showing notice of dormant partner.—In an 

action against the personal representatives of a deceased dormant 

partner, on liabilities contracted by the firm after his withdrawal, 

evidence showing that the plaintiff, when he commenced dealing 

with the firm, had notice or knowledge of the fact that the de- 

ceased was then a member of the firm, is relevant and admissible 

for him.—Park v. Wooten’s Executors.............ceeeeeeeeee 242 
8. Proof of condition of sick slave-—Where the soundness of a slave 

is in controversy, a witness cannot be allowed to testify that, on 

a particular occasion when he was present, he thought the slave 

would die; nor to state the fact that the slave himself prayed, 

and called on others to pray for him.—Blackman v. Johnson.... 252 
9. Relevancy of evidence, in action against master for felony of slave. 

In an action against the master, to recover damages for the will- 

ful burning of a dwelling-house by his slave, at his instigation and 

persuasion, a remark jestingly made by the defendant, when pur- 

chasing another slave several months before the burning, in these 

words, ‘‘Some folks object to these smart negroes, but I would 

rather have one of them than three common field-hands. | If I 
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EVIDENCE—continurp. 
had one or two more like Lewis or Pleas, [the slave then bought, 
and the one charged with the burning, | they could steal me rich 
in a short time,”—is not admissible evidence against him.—Bell’s 
Fg ee ES PPT EEV TY SET ERE TT eerie bs Se sdkauinct. 

10. Same.—The fact that an attempt was made, several weeks after 
the burning of plaintiff’s house, to set fire to the house of his 
brother-in-law, considered as an independent fact, is not admissible 
evidence for the plaintiff in such action ; but, taken in connection 
with the fact that the burning of each house was under circum- 
stances calculated to induce the suspicion that it was the work of 
an incendiary, and the further fact that the defendant was over- 
heard to say to his slave, a few days after the second burning, 
‘*That’s right, damn ’em, burn ’em up,” is proper for the consid- 
eration of the jury, in determining to what the defendant’s re- 
mark referred ; and the remark itself, in connection with this - 
preliminary proof, is also admissible 

1l. Contested probate of will; evidence of testator’s former deec- 
larations.—It is always competent for the proponent of a will, 
the validity of which is contested, to show that it was made in 
conformity to a fixed determination, entertained and expressed 
by the testator before it was executed ; and, on the other hand, 
any evidence is relevant and admissible for the contestant, which 
tends to show that the will is in conflict with the fixed purposes 
of the testator, as previously declared by him.—Seale v. Cham- 
bliss. . 

12. Admissibility of former ‘will, ak iieier will, wsinenated oy the 
testator three years prior to the one offered for probate, and mak- 
ing a different disposition of his property, is admissible evidence 
for the contestant.. sotlies 

13. Irrelevant setlontese rebuttal. ry merty who thas pitnidelond iriele- 
vant evidence, cannot complain on error of the admission of 
irrelevant evidence in rebuttal.—Milton v. Haden 

14. Proof rebutting reasonable ground for controversy.—In an action 
on a promise to pay in compromise of a controversy respecting 
the validity of a will, the will itself, and proof of the value of the 
property embraced in it, and of the advancements made by the 
testator in his life-time to any of his children, are competent evi- 
dence for the defendant, in rebuttal, to show that the provisions 
of the will were just and reasonable, consonant with the state of 
the testator’s family relations, and suchas afforded no real oc mR) 
of controversy.—Allen v. Prater. . pilporbabvededengs 

15. Relevancy of evidence explaining implied edmieaion: Aes an ‘aition 
against the owners of a steamboat, to recover damages for injuries 
to plaintiff’s cotton, caused by a collision between the steamboat 
and a flat-boat on which the cotton was shipped, it having been 
shown that, after the collision, the cotton was taken on board of 
the steamboat, and carried to its destination; that the plaintiff's 
factor there paid the boat a large sum of money under a claim of 
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EVIDENCE—continvuep. 
salvage, and that. the plaintiff reimbursed his factor the sum so 
paid,—it is permissible for the plaintiff to show, in explanation 
of this implied admission, that the money was not paid by his 
factor in recognition of the right to salvage, but “‘ under protest, 
to get possession of the cotton,” and under an agreement that 
“the claim to salvage, damages, &c., was to be left to legal decis- 
ion.”—Weaver v. Ala. Coal Mining Co. ............. 0 cccceees ee 176 
16. Slander ; rebutting evidence.—-Where the slanderous words, which 
are charged to have been intended as an imputation of larceny, 
are shown to have been spoken in reference to the act of the 
plaintiff in taking a bond from the defendant’s possession ; ‘and 
the defendant has, under the general issue, proved the circum- 
stances under which the bond was taken from him, the plaintiff 
may, in rebuttal, show that he acted under the advice of counsel. 
Gandy vi papain 835 ttc at Ma RR 0 . 617 
7. Relevancy of evidence sustaining impeached witness.—A witness 
having been questioned, on cross-examination, as to his testimony 
before the committing magistrate, and having admitted that he 
then made statements inconsistent with his testimony on the 
trial, may, on re-examination, state that such former testimony 
was induced by threats of personal violence on the part of an 
opposing witness.—Lewis v. The State... ........csssseeere ee ceseeee 380 
18. Swme.—When a witness has denied, on cross- exaestnation, that 
he attempted to suborn an opposing witness by threats of per- 
sonal violence, and has been discredited on that point, he may be 
sustained by proof of his general character for truth and veracity 380 
19. Indictment for adultery ; prior acts of familiarity.—Although a 
conviction cannot be had under an indictment for living in adul- 
tery, on proof of acts which occurred more than twelve months 
before the finding of the indictment; yet evidence of such acts is 
admissible for the prosecution, in corroboration of other evidence 
tending toshow an adulterous intercourse between the parties 
within the period covered by the indictment.—McLeod y. The 
State. . ues .. 895 
20. Tndtotmint ‘for musilie < proof of prisnie”’ 8 ot rimnity to plisee 
homicide.—A letter having been found, on the day on which the 
homicide was committed, near the door of the house in which the 
deceased was killed, which purported to have been sent by the 
prisoner, and which was proved to have never been delivered to 
the person to whom it was addressed,—the State may prove, by 
the person who found the letter, that he showed it to the prisoner, 
and asked if he knew anything about it; that the prisoner, who 
could neither read nor write, at first denied all knowledge of it, 
but, on being questioned a second time, said “that it looked like 
a note that was handed to him by L. P. to carry to his brother, I. 
P.,” (mentioning the names of the person by whom the letter was 
written, and the person to whom it was addressed. )—Aikin v. The 
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EVIDENCE—continvuep. 
21. Indictment for forgery ; proof of prisoner’s possession of similar coun- 
terfeit bank-notes, and attempting to conceal them.—The fact that the 
prisoner, when arrested, two or three hours after an attempt on 
his part to pass the bank-note alleged to have been forged or coun- 
terfeited, had in his possession a large amount of similar counter- 
feited notes, which he evinced a desire to conceal from the police- 
officers, while willingly exhibiting the genuine bank-notes which 
he had,—is relevant and admissible evidence against him, as 
tending to show that he knew the character of the forged note, 
that he had it in his possession for fraudulent purposes, and that 
he was the guilty agent in the perpetration of the forgery. 
Johnson v. The State......... USER CU ties UT dives... 370 
22. Same; evidence showing that genuine bank-notes, similar to 
forged note, were current.—The fact that the genuine notes of the 
bank, which the prisoner is charged with counterfeiting, were at 
that time current in the community, is competent evidence against 
him, as bearing on the question of fraudulent intent, and tending 
to show a motive for the commission of the offense................... 370 


INDEX. 








II. Apmissions, Decuarations, Hearsay, Res Gest. 


23. Admission implied from silence.—When a declaration of the 
wife is offered in evidence against the husband, and his presence 
at the time it was made is sufficiently proved to authorize the 
evidence to go before the jury, it is for them to determine whether 
he heard the remark,—its pertinence and effect as an implied ad- 
mission on his part depending upon the fact that he heard it. 
A ee es Pere Oe Pry LD ee 328 
24. Declarations against interest.—In a contested will case, where 
the proponent is also the sole legatee and executor under the will, 
his.declarations and admissions are competent evidence for the 
contestant,—Seale v. Chambliss. ..............0.ceeeeeee eens 19 
25. Conjyessions.—In a criminal case, the prisoner’s confessions, 
when shown to have been “freely and voluntarily made,” are 
competent evidence against him.—Aikin v. The State.......... 399 
26. Dying declarations.—The deceased having been shot by night, 
by some unknown person, his dying declarations, to the effect 
that the prisoner, who was one of his employer’s slaves, ‘was 
the only slave on the place who was at enmity with him,” are not 
competent evidence against the prisoner.—-Mose v. The State...... 421 
27. Admissibility of advertisement as connected with conversation. 
An advertisement in a newspaper, which furnished the occasion 
of a conversation between one of the parties anda witness, but 
which formed no part of the conversation as detailed by the wit- 
ness, and contained nothing to explain any admission made by the 
party during the conversation, is not admissible as evidence 
against him.—Bell’s Adm’r v. Troy...... 2.2... cssscsssceees . 184 
28. Declarations constituting part of res geste. wes an + indict 
ment for exhibiting feats of slight of hand without # license, the 
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EVIDENCE—continugp. 
Aleclarations of the prisoner during the exhibition, tending to show 
that his feats of legerdemain were exhibited, free of charge, while 
the audience was assembling to hear a musical entertainment reg- 
ularly licensed, are a part of the res geste, and proper for the con- 
sideration of the jury in assessing the amount of the fine.—Pike 
v. The State 

29. Same.—On a settlement between G. and H., relative to a sale of 
two slaves which the former had undertaken to sell for the latter, 
“the papers of the parties lying on the table, G., remarking that 
he must go to the town of L. that evening, hastily gathered up 
his papers, put them in his pocket, without assorting or examin- 
ing them, and immediately went out, got on his horse, and started 
off. As G. gathered up his papers and started off, H. also began 
to gather up his papers, and, not finding the bond about which 
they had the settlement, remarked, ‘ G. has taken that paper, and 
he ought not to have done it,’ and went to the door to call him 
back ; but G. having gone some distance, though not out of sight, 
at the suggestion of witness that he could get the paper at some 
other time, H. did not call him back.” Held, that the remark of 
H. was admissible as a part of the res geste.—Gandy v. Hum- 
GN a SOO e PCIE TLIO ANS at icive eS pretomenes’ 617 

30. Declaration of sick slave.—The declarations of a slave while 
sick, as to what had been the matter with him during a previous 
attack of sickness, not being made to a physician, are not admis- 
sible evidence; secws, as to his declarations respecting the nature 
and symptoms of the disease under which he is then suffering. 
Darker ¥. Gomegtea i... Sicgscteac ce ci ceed sees peat. Peete 221 

31. Same.—The declarations of a slave who is sick or diseased, 
made to his attending physician, respecting the remedy resorted 
to on a former occasion, are not admissible evidence on the we 
ciple of res geste. —Blackman vy. Johnson.. Jes .. 252 

82. Hearsay inadmissible.—The acts and declarations of third per 
sons, not transpiring in the presence, or with the knowledge of a 
party, are not admissible evidence against him.—Barker v. Cole- 
man. , te vt 

33. Same, —The declarations of a a phyateladi reupeitiie the duit: 
tion of a sick person whom he is called to attend, when proved 
by a third person who was present, are mere hearsay, and, conse- 
quently, not competent evidence.—Blackman y. Johnson 


III. Burpen or Proor. 


34, As to rescission of contract.—In an action by a purchaser, who 
went into possession under a parol contract, and enjoyed the pos- 
session for many years, to recover back a part of the purchase- 
money which he had paid, the onus of proving a rescission of the 
contract is on him.—Donaldson v. Waters... .....cccssesseeeeeeree LOT 

35. As to payment of valuable consideration for ‘bill —-In an notion 
on a bill of exchange, by an endorsee against the acceptor, 
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EVIDENCE—continvgp. 
proof by the defendant that the bill was procured by fraud, 
or that there was a want or failure of consideration, casts 
on the plaintiff the burden of proving that he paid a val- 
uable consideration for it.—Ross v. Drinkard’s Adm’r......... 

86. As to consideration of writteninstrument.—Section 2279 of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 
is alleged in the complaint to have been so executed.—Ala. 
Coal Mining Co. vi Beaimgnd sss ..oisssces ssi ss ontieee vipesep ccnscce 


IV. Oxsgections. 
87. General objection.—A general objection to evidence, a part of 


which is legal, may be overruled entirely —Gunn v. Howell...... 
Ee 6 Al, ED. 6 ore.ccnvnndene'sin terreniavedioee os 
Sayre v. Durwood............. 


88. Specific objection. ms chjeetion a the ‘sdmiosibilit, of a 
on a specified ground is an implied waiver of all other grounds of 
objection, and the appellate court will confine the vite alin 
to his specifications.—Glawson v. Wiley.. 

89. Objection to responsive answer.—An answer ulhichs 3 is wetpenate e 
to an interrogatory, and which is relevant evidence, cannot be ex- 
cluded or suppressed on the motion of the party by whom the 
interrogatory was propounded.—W eaver v. Ala. Coal Mining Co. 

40. Objection to non-responsive answer.—A motion to suppress the 
answer of a witness, on the ground that it is not responsive to 
the interrogatory, cannot be made after the trial has commenced. 
Prark: 7. Wooded a Raomteee, . cnieessencecsnnnsrsastivecespigpate spenete « « ‘ 

41. Objection to evidence admissible for one purpose.—When evi- 
dence is offered generally, which is admissible for a single pur- 
pose only, the party against whom it is offered, instead of moving 
its exclusion, should ask a charge limiting its operation and effect. 

42. Responsiveness of answer.—An interrogatory to a witness, 
asking the reason why a party did a particular thing, does not 
authorize him to state the declarations of the party as to the rea- 
son or motive which induced the act; consequently, such decla- 
rations, not being called for by the interrogatory, are not compe- 
tent evidence for the party making them.—Crews v. Threadgill, 


V. Opinion, AND LeGcat Conc.usion. 


43. Opinion of witness as expert.—Where the question at issue is 
as to the extent of injury caused by the submersion of cotton in 
water for a specified time, a witness who had never seen the cot- 
ton in controversy, and who did not know how long the only sub- 
mergea cotion he had ever seen had been in the water, is not com- 
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EVIDENCE—conrinvep. 

petent to testify as an expert.— Weaver v. Ala. Coal Mining Co, 176 
44, Same.—An eye-witness of a collision between a steamboat and 

a flat-boat, who was an officer of the steamboat at the time, and 

who had been engaged in running steamboats for nine or ten years, 

may testify, as an expert, that there was not a proper light on 

the flat-boat at the time of the collision; but not that. ‘the col- 

lision would not have occurred” if there had been a proper light 

On- the BabA. 55 sd .sikivicisicineta si oi cpedandp is deeite Bissaeed estaw s3 176 
45. Same.—-A person who is engaged in the exchange business, 

and the teller of a bank, each of whom has a knowledge of 

counterfeit bank-bills, and of the genuine notes of the bank 

which the prisoner is charged with counterfeiting, and has 

had frequent dealings with that bank in relation to its notes, 

may each testify, as an expert, to the character of the note charged 

to have been forged or counterfeited; and the fact that the signa- 

tures to the bill are so perfectly counterfeited, “that they could 

discover no perceptible difference between it and the genuine 

notes, and that their opinion against its genuineness was founded 

mainly upon the imperfectness and indistinctness of the engraved 

impressions on it,” is no reason for rejecting their opinions as 

eyidence.—Johnson v. The State..........ccccsccscssscssssecsscesesecees 370 
46. To what witness may testify.—A witness may testify to the 

fact, that a slave was in bad health, diseased, and incapable of 

doing hard work.——Barker v. Coleman......... ..cccessecssecescesenes . 221 
47. Same.—A witness may testify that a slave is unsound ; and if 

his observation has not been sufficient to justify the assertion as 

a matter of fact, it is the appropriate office of a cross-examination 

to make this appear.—Blackman v. Johnson.........ccsecceee cecseeees 252 
48, Same.—In answer to a question calling for a conversation, a wit- 

ness cannot state the impression made on his mind, or his infer- 

ence from what passed.—Crews Vv. Threadgill...........sccccsocsssseees 334 
49. Same.—Under an indictment for the forgery of a bank-note, a 

witness cannot be allowed to testify, that the prisoner “ obtained 

honestly” the money which he had in his possession on leaving 

home.—Johnson v. The State...........ccece0 sosedesscscsdccsecesocenees 370 


VI. Parot anp Written. 


5U. Admissibility of parol evidence explanatory of certificate of 
acknowledgment of deed.—Where the deec of husband and wife, 
conveying lands belonging to the wife, and a relinquishment by 
the wife of her dower in the same lands, are written on the same 
sheet of paper; and the certificate of a justice of the peace, to 
the effect that the wife, on private examination apart from her 
husband, “acknowledged that she signed, sealed and delivered the 
foregoing instrument, as her voluntary act and deed,” is appended 
at the foot of the relinquishment,—a party claiming under the 
deed cannot be allowed to prove, by the parol testimony of the 
jucuce by whom the acknowieugumnt Was taken, Lab Le ac- 
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EVIDENCE—contintep. 9 
knowledgment was intended by the wife and himself to apply to 
the deed, and not to the relinquishment; but he may thus prove 
that, when the acknowledgment was taken, the relinquishment of 
dower was not written on the paper. (A. J. Waker, C. J., dis- 
senting from the former Se as d. Hughes v. Wilkin- 
son.. does edowed ves .. 458 
51, Admiecibidiey of pend seidenve oe fread. —The fact that a a con- 
tract is reduced to writing, does not preclude the admission of 
parol evidence of fraud.—Blackman vy. Johnson... wots . 252 
52. Admissibility of parol to affect consideration of deed. —If 2 a ‘deed 
recites a valuable consideration, parol evidence cannot be received 
to change its legal effect and to show that it was in fact voluntary. 
Baumobroe: v, Himmehrew cies. bins. 6s. 6. csessessercceveseenes seiees 628 
53. Admissibilityof parol to explain written assignment of judgment. 
Under a written assignment in these words—‘ For and in consid- 
eration ot certain promissory notes made to me this day by W.. 
H., I hereby transfer judgments to him on which he has acknowl- 
edged judgment as security of S. I, constable, and authorize him 
to collect the same and receipt,” parol evidence is admissible, in 
explanation of the writing, to identify the assigned judgments. 
Harper v.. Columbus Factory.......9:0006 ssescedsesddsiscsevosecssice 197 





VII. Parties. 
54, Examination of parties as witnesses.—When the plaintiff has 
proved the correctness of his account by his own oath, (Code, 
§ 2318,) the defendant cannot elicit new facts from him on cross- 
examination, and then contradict them by his own oath.—West 
WE RITES o.o.a'os od ao non sy Gren tnegsepoe sii gtid cocsivgncicecgesepecces BOB 


VIII. Proary axp Seconpary. 
55. Secondary evidence of deed of gift.—A certified copy of a deed 
of gift, purporting to have been acknowledged before the clerk of 
the county court, since deceased, and by him recorded, but with- 
out authority of law, is not admissible evidence, on proof of the 
single fact that the grantor once admitted that he had executed a 
similar deed.—Hatcher v. Clifton... ........00eseee cocceceveces ob 


Ot 


IX Recorps AND JUDGMENTS. 


56. Exemplification of foreign record.—A certificate by the clerk of a 
foreign court, appended to a transcript from the records of his 
court, and accompanicd by the certificate of the presiding judge 
in proper form, stating that the annexed transcript “contains a 
true, correct, fall and complete exemplification of all the plead- 
ings, orders, rulings, entries, and other proceedings had in said 
court, in the original case of J. M. C. v. A. G. J. and L. R. G., 
and of the same as it was revived by sct. fa. and continued at the 
instance of M. J. and S. J., administrators of said C., to final 
judgment thereon, and the returns of fi. fa. by the sheriff, as the 
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EVIDENCE—continurp. 
said pleadings, orders, rulings, entries, and other proceedings in 
said cause appear on the docket, the minutes of said court, and 
other books of record in my office; also, a true, correct, full and 
complete exemplification of all the proceedings, orders, rulings, 
entries, and other proceedings in the same court, in the collateral 
garnishment case at the instance of the said M. J. and S. J., aa- 
ministrators as aforesaid, against I. H., founded on the judgment 
in said original cause, the answer of said H. to said garnishment, 
the orders taken in said case, the judgment rendered, the receipts 
given, the rulings of the court on motion to amend, and all other 
matters pertaining to said original cause and collateral proceed- 
ings as aforesaid, as they appear on the docket, minutes of said 
court,and other books of record in my office,” is a substantial 
compliance with the requisitions of the act of congress respecting 
the exemplification of foreign records.—Gunn v. Howell......... 

57. Record not excluded on account of insertion of extrinsic matters. 
The insertion in a transcript of a foreign record of matters which 
do not properly belong to the record, is no ground for the sup- 
pression of the entire transcript... pangodupnees 

58. Nor on account of omissions. ie will such aannaden en wa 
pressed, on the ground that a material part of the record appears 
to have been fraudulently suppressed, when there is nothing in 
the record to show that the omitted part was attainable by the 
clerk; the presumption being that the omitted papers had been 
lost or destroyed, rather than that they were fraudulentiy sup- 
pressed 


X. Supstance or Issuz, AND VARIANCE. 


59. Under indictment for assault.—Under an indictment which charges 
the commission of an assault on the prosecutor, “by striking at him 
with a stick,” if the evidence only shows an attempt or offer to 
strike with a stick, there is a fatal variance between the allega- 
tions and proof.—Johnson y. The State 

60. In actionon bill of exchange.—In an action on a bill of ex- 
change, by an endorsee against the acceptor,the complaint be- 
ingin the form prescribed by the Code, (p. 551,) a recovery 
cannot be had upon an endorsement which transfers to the 
plaintiff an equitable title rien Coal Mining Co. v. 
Brainard.., 

61. In shuneney: =tfudine a 1 bill ra seealine. a mashiniin peers mn 
have been created by verbal contract, and to have been intended 
to secure two distinct debts, if the proof shows that only one of 
the debts was in fact secured, the variance is not fatal.—-Morrow 
v. Turney’s Adm’r 


EXECUTION. 


1. Sheriff’s return on fi. fa.—A return by the sheriff on an execu- 
tion, in these words, ‘‘I know of no property subject to the within 


50 
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EXECUTION—continvep. 
ji. fa.,” is equivalent, in a collateral proceeding, to a return of 
‘*no property found.”—Gunn v. Howell........... fie CUT ES 65's etess 144 
2. Levy of execution on vested remainder.—-A vested remainder in 
slaves cannot, either at common law, or under the statutes of this 
State, be attached or seized under execution during the contin- 
uance of the life estate, while the slaves are in the possession of 
the tenant for life--Goode & Ulrick v. Longmire.................. 668 








FORCIBLE ENTRY AND DETAINER. 


3. Who may maintain action—A purchaser from the defendant’s 
lessor during the term cannot maintain an action for unlawful de- 
tainer, on account of defendant’s holding over after the expiration 
of the lease, even though the latter may be estopped from deny- 
ing his tile.—Dwemt'v. Brown ...........0 005s ssscsssvssesscersssessees 596 


| 
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FRAUD. 
1. When misrepresentation constitutes fraud.—The law is settled in 
this State, that a misfepresentation of a material fact by the ven- 
dor, although made without a knowledge of its falsity, may con- 
stitute a fraud on the purchaser.—Blackman v. Johnson........... 
What constitutcs fraud wn procurement of bill.—-Procuring the ex- 
ecution of a bill of exchange by falsely representing that it is 
only an ordinary note, when the party making the representation 
knows it to be untrue, and the other party, confiding in the truth 
of the statement, is thereby misled, constitutes a fraud on the 
latter, against which he is entitled to relief, as against an endorsee 
who did not pay value, to the extent of the injury done by it. 
i, SPO TRINNY cibchacnninss s «0 saecennrndasedte sacecerceeceses 434 
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FRAUDS, STATUTE OF. 
1. What contracts for sale of land are within statute of frauds.—A 
sale of land for partition, by commissioners appointed under an 
order of the orphans’ court, is within the statute of frauds, (Code, 
§ 15546,) unless it has been confirmed by the court.—Hutton v. 
Williams........ .. 503 
2. What ts sufficient snpatranititin to welt inte: frais Whelan 
lands are sold by commissioners, under an order of the probate 
court, a written memorandum by one of the commissioners, who 
is not averred to have been thereunto lawfully authorized in writ- 
ing by the purchaser, (Code, §§ 1551-52,) is not sufficient to take 
the case out of the statute of frauds........... . 503 
3. Statute avoided by performance of siete. a hifeee' a content ‘he 
been completely executed by both parties, their rights, duties, 
and obligations, resulting from such performance, are not affected 
by the fact that the contract was within the statute of frauds. 
PNR Wa sicicccccssscssrecreiscas sevicesie hesanenidbysiehpess ‘ectae 528 
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GARNISHMENT. 
See ATTACHMENT. 
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GIFT. 


1, Validity of parol gift of slaves——Under the decisions of the su- 
preme court of Georgia, as proved in this case, a remainder in 
slaves cannot be created by parol gift in that State.—Henderson 
Fs hs i ea iniiiensibes 1 wdlew sonsdésevesten : 

See, also, Deeps, 2, 3, 6. 
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GUARDIAN AND WARD. 
See PLEADING AND Practice, 5. 


HUSBAND AND WIFE. 


1. What constitutes ‘wife's statutory separate estate-—-A distributive 
share of an unsettled estate, to which the wife was entitled prior 
to the passage of the “woman's law” of 1848, but which did not 
come to her possession until after her marriage in the spring of 
1853, constitutes a part of her statutory bial wena 
v. Burns & Coles.. ore 653 
2. Same.—tThe wife’s vdistetbative prin of : an > mianabibeed perenne con- 
stitutes a part of her separate estate under the act of 1850, (Ses- 
sion Acts 1849-55, p. 65,) in which her surviving husband, as 
distributee, has an interest.—Smilie v. Siler’s Adm’r...... .... 88 
3. Same.—Where a vested remainder in slaves, Vinepeiantined to the 
wife, passed to the husband on his marriage prior to the passage 
of the “‘woman’s law” of 1848, and the tenant for life conveyed 
his interest to the wife in 1852, the particular estate does not 
merge in the remainder, but constitutes a part of the wife’s stat- 
utory separate estate.--Goode & Ulrick v. Longmire..............+. 668 
4. Liability of wife's statutory separate estate for articles of comfort 
and support of the household.—The liability of the wife’s statutory 
separate estate, for ‘articles of comfort and support of the house- 
hold,” (Code, § 1987,) is not affected by the fact that the husband, 
at the time the articles were furnished, owned property sufficient 
to pay for them; nor by the fact that the price of the articles 
exceeds the annual income of the wife’s separate estate; nor by 
the fact that the husband was recognized as the debtor, and af- 
terwards gave a mortgage to secure the debt.—Sharp v. Burns & 
COs sisincsccucrcennssdugecnt Nd 5.9 404466 -s an secereaeasisenenrseneseeaticienss 
5. Same.—A charge to the jury, instructing them that, if the hus- 
band or wife contracted with plaintiff the accounts sued on, ‘and 
said accounts were for articles of comfort and support of the 
household, suitable to the degree and condition in life of the fam- 
ily, and for which the husband would be responsible at common 
law, and the wife owned a statutory separate estate at the time 
the articles in the accounts were furnished, then her separate es- 
tate would be liable for the payment of said accounts,” —though am- 
biguous, or calculated to mislead the jury, in authorizing them 
to infer that they might find for the plaintiffs although the wife’s 
separate estate was not owned by her at the commencement of 
the suit, is not erroneous. (Stone, J., dissenting.)....06 see coceees 653 
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HUSBAND AND WIFE—continvep. 

6. Summary proceeding against wife's separate estate.—To sustain a 
summary proceeding, by notice and motion, against the wife’s 
statutory separate estate, (Code, § 1988,) after a judgment has 
been obtained against the husband alone, and an execution there- 
on been returned ‘“‘no property found,” it is not necessary that, 
in the suit against the husband, the demand should have been 
described as one for which the wife’s separate estate is liable ; nor 
is it necessary that the husband should have notice of the mo- 
tion.—MeMillan v. Hurt.............. ia ROReade aban: ipaciupraapreionses 665 

. Form of verdict against husband and wife.—-In an action against 
husband and wife, seeking to charge the wife’s statutory separate 
estate with the payment of necessaries furnished to the family, 
(Code, § 1987,) it is not necessary that the items of the account 
for which the wife’s separate estate is found liable should be spe- 
cified.—Sharp v. Barns & Coles.. 

. Form of judgment.—The jidigesent * in nb this case ° held ‘sufficient, 
and in proper form, on the authority of Ravisies v. Stoddart § 
Co., 32 Ala. 599.. penaee .-- 653 

} When wife may or yen sue sins: —The rent of ‘the jeclinians to 
the possession of which the widow is entitled until her dower is 
assigned, constitute a part of tie corpus of her separate estate ; 
consequently, (Code, § 2131,) an action for their recovery must 
be prosecuted in her name alone, notwithstanding she has again 
married.—Boynton v. Sawyer.......... 6 Sxvibaies j 

10. Same.—When one of several “joint phhenite, whose tains have 
been sold under an order of the probate court for partition, is a 
married woman, her interest in the proceeds of sale, or in the ex- 
cess of the purchaser’s bid over the price brought at a resale, be- 
longs to the corpus, and not to the income or profits ot her sepa- 
rate estate; consequently, (Code, § 2131,) an action to recoger 
such excess should be brought in her name alone, without joining 
her husband.—Hutton v. Williams... owe . 503 

11. When wife may sue.—Section 2131 of the Code. does net waitior- 
ize a married woman to sue at law on a purely equitable title re- 
lating to her statutory separate estate.—Bolling v. Mock 

12. Ratification by wife of husband’s unauthorized sale of property be- 
longing to separate statutory estate.—If the wife may elect to take 
property obtained by her husband’s unauthorized sale or exchange 
of articles belonging to her statutory separate estate, (a question 
which is left open and undecided in this case,) it is only by 
virtue of the equitable doctrine of constructive trusts, and she 
does not thereby acquire a legal title.. és ss 

13. When wife may come into equity.——-A ‘uinersed woman, , having a 
separate estate created by law, may come into equity, (Code, 
#@ 1994-96,) to have her husband removed from the trusteeship of 
her estate, and to enjoin him from proceeding at law to recover 
her property; secus, as to slaves conveyed to her separate use 
by deed, where the deed confers on her trustee the legal 
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HUSBAND AND WIFE—conrtinvuep. 
right to the possession, custody and management of the slaves. 
I i ie i haan dt eae rack eebananaaaaubinn 282 

14. Removal of husband from trusteeship of wife’s separate estate—Sec- 
tion 1994 of the Code does not authorize the removal of the 
husband from the trusteeship of his wife’s separate estate on 
account of his intemperance, when it is not shown that such in- 
temperance seriously interferes with his business habits ; nor on 
account of his immorality, his harshness to his wife and chil- 
dren, and hisinfidelity to the nuptial bed, when it is apparent that 
these things have not unfitted or incapacitated him for the dis- 
creet management and control of his wife’s separate estate ; 
nor on account of his cutting wood for sale to steamboats, from 
lands belonging to the wife, which are not suitable for cultiva- 
tion, and which were purchased for the purpose of using the 
timber in that manner, when it appears that this was done with 
the knowledge of the wife, and without objection on her part 
until after the filing of her bill.—Bryan v. Bryan 


INFANTS. 


See DomiciLe. 
JUDGMENTS AND Decrees, 5. 
PLEADING AND Practice, 5. 





INSOLVENT ESTATES. 

1. Time of verifying claim.—It is not a valid objection to a claim 
against an insolvent estate, (Code, § 1847,) that the affidavit by 
which it is verified, though made after the intestate’s death, was 
in fact made before the estate was declared insolyent.—Norvill v. 
Williams’ Adm’r 551 

. Failure to file claim.—If a claim against an insolvent estate is 
not filed within the time prescribed by law, (Code, § 1847,) it 
loses its character as a subsisting debt, and the representative of 
the estate is neither bound nor authorized to pay it out of the 
assets.—Sharp v. Sharp 574 


INTEREST. 
1. Liability of agent for interest—An agent or attorney, having 
collected money for his principal, which is afterwards attached 
and condemned in his hands by process of garnishment, is not 
liable for interest while the money remained in his hands, unless 
a demand is first made.—-Gunn v. Howell 143 
2. Interest on advancements.—Under a testamentary direction that 
the amount received by one of the testator’s children by way of 
advancement, as evidenced by several promissory notes execu- 
ted by the child to his father, should be deducted from the 
child’s portion of the general residuum of the estate,;which was 
to be equally divided among the several children, the notes do 
not bear interest from date.—Krebs v. Krebs8.....0....++000- 293 
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JUDGMENTS AND DECREES. 

1. Validity of foreign judgment against garnishee—Under the 
constitution and laws of Georgia, as proved in this case, a judg- 
ment against a garnishee, who was personally served with 
process, cannot be declared void, when collaterally impeached, 
on the ground that the garnishee was not a resident of that 
State, when it affirmatively appears that the court had juris- 
diction, and that it determined that very question against the 
garnishee.—Gunn v. Howell 

. Presumption in favor of validity of forergn judgment.—Where 
the jurisdiction of a foreign court to issue a garnishment on a 
judgment is dependent on the prior issue of an execution on 
the judgment, and a return thereon ot “‘no property found ;” and 
the record of a garnishment suit recites such issue and return of 
an execution, and is properly certified under the act of congress, 
the effect of the recital is not destroyed or overturned by the fact ° 
that the record also shows that an execution was returned with a 
different endorsement. . donde . 

3. Lien of judgment on Leia ~Gection 2456, of ‘ts Gade, whine, a 
judgment a lien on the real estate of the debtor only from the 
time of the delivery of an execution to the sheriff, applies to 
judgments rendered before its adoption, and, in its application to 
such judgments, is not violative of any constitutional ance 
Curry v. Landers............ wna si s Repecoseos .. 280 

. Conclusiveness of ilenanha as en. jolt dtd ie an 
action against two jointly, for money loaned and advanced, and 
to recover damages for a breach of contract by which plaintiff 
purchased from the defendants an interest iz a steamboat, a judg- 
ment for the plaintiff is not conclusive, in a subsequent action 
between the defendants for contribution, as to the facts and meas- 
ure of liability between them.—Buffington v. Cook 

5. Form of decree in favor of infant distributee—On the final set- 
tlement of an estate, if an infant distributee has no general guar- 
dian, or if his general guardian fails to attend, a decree may be 
rendered in tavor of the infant, by his guardian ad litem; and 
when the money is collected on such decree, it should be paid 
into court, to be received by the general guardian, whenever he 
is appointed and applies for it.—Morgan v. Morgan 

3. Form of judgment on confession.—W here two persons are jointly 
indictel, tried and convicted, and their common surety confesses 
judgment on the conviction, a separate judgment should be ren- 
dered against each, with his. surety, fcr the amount of the fine 
and costs.—McLeod v. The State... va - 395 

7. Form of judgment in action pein Ailunil eul wife ates an ac- 
tion against husband and wife, seeking to charge the wife’s 
separate estate for necessaries furnished the family, (Code, § 1987,) 
the judgment was held sufficient, and in proper form, on the 
authority of Ravisies v. Stoddart & Co., 32 Ala. 599.—Sharp v. 
oo oe eer rey rer err Tee err eT ees ic 
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JUDG MENTS AND DECRE came ED. 
8. Construction of assignment of judgment.—A written assignment 
in these words—“For and in consideration of certain promissory 
notes made to me this day by W. H., I hereby transfer judgments 
to him on which he has acknowledged judgment as security of S. 
I., constable, and authorize him to collect the same and receipt,” 
is not a transfer of the confessed judgment, but of the judgments 
on which the confessed judgment was founded; and parol evi- 
dence is admissible, in explanation of the writing, to identify the 
assigned judgments.—Harper v. Columbus Factory... 

























JURISDICTION. 
1. Of probate court to supply lost record of orphans’ court.—The pro- 
bate court, being a continuation, with some modifications, of the 
former orphans’ court, has power to supply the lost records of 
that court.—Taylor v. McElrath.. vt’ oak . 330 
Of probate court to order sale of decedent’ 3 per reonalty. _T he jitris. 
diction of the probate court, to order a sale of the personal 
property belonging to a decedent’s estate, is derived solely from 
statute, and is special and limited; consequently, it has no juris- 
diction to make an order of sale, on the petition of the adminis- 
trator, which does not allege or show the existence of a legal 
cause for the sale, and such order of sale is a nullity.—Hall v. 
NY UE Oe nd cherridicecniccvesssesd eeasced 553 
3. Of probate and chancery courts to award mesne_ profits.—The 
probate court has no jurisdiction to award to the widow 
damages for mesne profits: the chancery court alone is competent 
to grant that relief, and she may institute proceedings in that 
court after her dower has been assigned by the probate court.... 







bo 

















LAND LAWS. 
1. Powers of commissioner of general land-office.—Under the act of 
congress of July 4th, 1836, (U. S. Statutes at large, vol. 5, p. 107,) 
the commissioner of the general land-office has authority to direct 
the cancellation of a certificate of entry in a district office; and 
his instructions to the local register and receiver, to enter on the 
books of his office the cancellation of the location of a bounty 
land-warrant, on account of an informality in the assignment of 
the warrant, to inform the party in interest of the cancellation, 
“and to permit him within a reasonable time to locate the same ' 
tract with a land-warrant legally assigned,” coupled with the 
subsequent confirmation of the location by the issue of a patent, 
have the effect of canceling an intermediate certificate of entry 
under the graduation act.—Bates v. Herron....... 





















LANDLORD AND TENANT. 
1. Implied renewal of lease.—If a tenant holds over after the expi- 
ration of the lease, the law implies that he still holds under the 
terms of his original lease; but this principle does not authorize 
an implied renewal of the liability of the tenant’s surety, who 
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LANDLORD AND TENANT—contrinvep. 
signed the lease with his principal, although the lease reserved to. 
the tenant the privilege of retaining the premises as long as he 
wished.—Brewer v. Thorp...........sssscseees bedalate siviedsve 





LEGACY AND DEVISE. 


1. Construction of legacy, as to words of survivorship,and substitu- 
tion.—Where a testator bequeathed the general residuum of his 
estate to his wife for life, “and after her death to be equally 
divided among my [is] surviving children or their children,”— 
held, that whether the words of survivorship related to the testa- 
tor’s death, or to the subsequent death of the widow, the personal 
representative of one of the children, who survived the testator, 
but died before the widow, leaving children who survived her, 
was not entitled to any portion of the property as assets of his 
intestate’s estate.—Sharp v. Sharp.. 

2. Construction of bequest to one for life, sl vat rm death “ her Sosefel 
heirs of her body.” —A bequest in these words, “I loan to my sister 
Penny” (then a married woman) three slaves and one-third of a 
tract of land, “and at her death I give the above property to her 
lawful heirs of her body,” vests in the first taker the absolute 
property in the slaves.—Lloyd v. Rambo.......... wrt etry 


LIEN. 

1. Of judgment on land.—Section 2456 of the Code, making a judg- 
ment a lien on the real estate of the debtor only from the time of 
the delivery of an execution to the sheriff, applies to judgments 
rendered before its adoption, and, in its application to such judg- 
ments, is not violative of any constitutional provision—Curry v. 
Landers......... ap kemimennces SO 

. For tazes. The 28th séétion of the “act to cenealbine the sever- 
al acts of incorporation of the city of Mobile,” (Session Acts 
1843-4, p. 186,) gives a lien for unpaid city taxes on real estate 
alone, and not on personal property.—Daughdrill v. Crosby. . 


LIMITATIONS, STATUTE OF. 


1. Limitation of suit for dower.—Section 1372 of the Code, pre- 
scribing three years as the limitation of “all suits or proceedings 
for dower,” applies to causes of action subsisting when the Code 
went into effect, (January 17, 1853,) and bars them within three 
years from that time; and the subsequent act of 1858, limiting 
said section to cases in ‘which the lands out of which dower is 
claimed were aliened by the husband, cannot revive a cause of 
action which was already barred at the time of its passage.- —-Mar- 
tin v. Martin 

. Limitation of suit for recovery of mesne profits—A bill in chan- 
cery, filed by a widow whose dower has been allotted to her by 
the probate court, for the recovery of mesne profits accruing 
before the assignment, is not a “suit or proceeding for dower,” 
(Code, 3 1372.) but, by analogy to an action for the use and 
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LIMITATIONS, STATUTE OF—continvep. 
occupation of land, (3 2477,) may be brought at any time within 
six years after the accrual of the cause of action.—Slatter v. 





Meek... abies . 528 


‘ Limitation of Saction on saan: ¢ vente: ry ‘endete: —The 
widow’s quarantine privilege, and her consequent right to rents, 
terminate whenever her remedy for the assignment of her dower 
in the premises is barred »y the statute of limitations; but an 
action for the recovery of such rents is not a suit or proceeding 
for dower, (Code, § 1372,) and is not barred until the expiration 
of six years from the time the cause of action ee ees 


v. Sawyer. sek . 497 


4. Limitation of ‘equitable, riief egviinet prelate: deoree. ar ae years 
is the limitation prescribed by the statute, (Code, 21915,) for 
filing a bill in chancery to correct an error of law or fact in the 
settlement of an estate before the probate court.—Ansley’s 


Rae Vi TR ia eis eile ei dn ci ES 278 


5. Application of statute in equity between trustee and cestui que 
trust—A married woman cannot maintain a bill in equity 
against the executor of a deceased trustee under an ante-nup- 
tial settlement, for the recovery of the slaves conveyed by 
the deed, with an account of their hire and profits, when there 
was a surviving trustee for several years, who might have 
maintained an action for the recovery, but suffered the stuat- 
ute of limitations to effect a bar against him; yet, if the exec- 
utor held in subordination to, and in recognition of her 
rights under the deed, her claim is uot barred.—Fleming v. 
PEE OR eet Ee re ee, ee eT ee ey See eer 

. Exception in favor of feme covert.—The last clause of section 
2486 of the Code, providing that the exception therein contained, 
in favor of femes covert, must not ‘‘ extend to a married woman 
in respect to her separate estate,” applies oe to separate estates 
created by statute. . ‘ iremsahebe as 

7. Suspension of sateter y den Sindee the pveitiaheas of the Cole, 
(§$ 2494, 1675,) the time which elapses between the death of a 
person and the grant of letters testamentary or of administration 
on his estate, not exceeding six months, nor less than fifteen days, 

“ig not to be taken as any part of the time limited for the com- 
mencement of actions by or against his executor or administra- 
tor ;”’ consequently, in detinue by an administrator, a charge to 
the jury, asserting that, ‘‘if the defendant had the slaves in his 
possession for six years before the commencement of the suit, 
claiming them as his own, this vested the title in him, and the 
plaintiff cannot recover,” is erroneous.—-McNeill v. MeNeill....... 
8. Same.—-Held, on the authority of Grice v. Jones, 1 Stew. 254, 
that where an action was not barred by the old statute of limita- 
tions at the death of an intestate, his administrator may com- 
mence suit at any time within twelve months after his death, al- 
though the statutory bar would have been complete against the 
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LIMITATIONS, STATUTE OF—continurp. 
intestate, if he had lived, before the expiration of the year 

7. Subsequent promise.—-A parol conditional promise, made since 
the Code went into effect, to pay a debt which was barred by the 
statute of limitations existing before that time, is sufficient to re- 
move the statutory bar, on proof of the performance of the con- 
dition.—Strong v. Catlin’s AGM’r..............cssscseee dee ccceceeees 

10, Easement founded on adverse enjoyment.—Authorities cited on 
the question, whether a right to have ancient windows unobstruct- 
ed can, in this country, arise from mere uninterrupted enjoyment 
for the period prescribed by the statute of limitations as a bar to 
actions for the recovery of land.—Ward v. Neal 

11. Presumption of settlement.—As a general rule, an administrator 
may be called to a final settlement, in the absence of special cir- 
cumstances, at the expiration of eighteen months from his appoint- 
ment; and if the parties interested in the estate suffer twenty . 
years from that time to elapse, without taking any steps to com- 
pel a settlement, the courts will presume a settlement and distri- 
bution of the estate.—Austin v. Jordan... ....cccccscesssceeeeees 


SORTGAGE. 

1. What constitutes mortgage.—A contract, by which it was agreed 
between M. and T. that, if the latter would advance a specified 
sum of money to redeem M.’s negroes from an incumbrance, ‘“‘the 
said negroes should become his property, subject to the right of 
the said T. to redeem them within a short space of time on the 
repayment of the money so advanced, with interest thereon ;” 
and under which the money was advanced by T.,—held a mort- 
gage, and not a conditional sale-—Morrow v. Turney’s Adm’r.. . 

. Absolute conveyance held mortgage—-An absolute conveyance of 
land decreed a mortgage, against the averment of the answer 
that it wasa conditional sale, on proof that the traasaction orig- 
inated in aloan of money, that the land was worth nearly double 
the amount advanced on it, and that the possession remained 
with the grantor by permission of the grantee.—Crews v. 
Threadgill 

. Difference between mortgage and conditional sale—A convey- 
ance, in the usual form of a deed of bargain and sale, reciting 
as its consideration the present payment of $600 by the grantee 
to the grantor, and containing covenants of warranty, with a 
stipulation in these words : “Now it is agreed between thie 
parties, and is hereby made a part of the above obligation, that 
if the said M. [grantor] pay, or cause to be paid unto the said 
P. [zrantee], on or before the first day of January next, the sum 
of $600, which amount the said P. this day paid to him in con- 
sideration of the above purchase, then this obligation to be 
void, else to remain in full force and effect”,—held a conditional 
sale, and not a mortgage, on proof that it was executed at 
the instance of the grantor, for his benefit and accommodation, 
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MORTGAGE--continvep. 
for the purpose of raising money ; and that the grantee, in con- 
sideration of said conveyance, executed to the grantor several 
promissory notes, amounting in the aggregate to the sum re- 
cited as the’ consideration of the deed.—Pearson v. Seay...... 

4, Mortgage of future accounts.—A mortgage, by which a black- 
smith transfers an account to be created in future by one of his 
regular customers, who was no party to the contract, and under no 
obligation to have his work done by the mortgagor, is, at most, a 
mere executory agreement, and does not conyey to the mortgagee 
such title or interest in the account, when created, as will enable 
him successfully to contest the right of an attaching creditor of 
the mortgagor.—Purcell’s Adm’r v. Mather..............:cs:ceseeeeees 

5. Validity of parol mortgage.—In this State,an equitable mortgage 
on slaves may be created by a verbal agreement; and a verbal 
agreement to give a mortgage, founded on the consideration of 
a debt contracted on the faith of it, will be upheld and enforced 
as a mortgage in equity, as between the parties and their repre- 
sentatives, on the principle that equity will consider that as 
done which ought to have been done.—Morrow v. Turney’s 
RTE ian ek AR PITTS ADL od cedne se HOV cas deasewuews 

6. Delivery not essential to validity of parol mortgage. —In this State, 
delivery of possession is not, as between the parties, essential to 
the validity of a parol mortgage of personalty.............006 are 

7. Mortgagee’s liability for intere 
mortgagee in possession, seeking a foreclosure of his mortgage on 
slaves, is chargeable with interest on the annual hire of the slaves 
from the end of each year after his possession commenced......... 

8. His liability for annual taxes.—But the mortgagee is not, in such 
case, liable to pay the annual taxes on the RS which are a 
sae ene, seenbee jiavamoa tat sctiees 
. His liability for loss of property. or no 6 trend or negligence 
is proved against the mortgagee, he is not responsible for the val- 
ue of one of the mortgaged slaves who died in his possession...... 

10. Annual rests.-—In taking the account against a mortgagee, who 
obtained possession in a legitimate way, annual rests ought not, 
in general, to be made against him; especially where the mort- 
gagor is largely in arrears, and similar rests are not made against 
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eer eee cccerecccvccscces es 
11. Liability of novige ged lands, as hue sieeal assignees 2 of mort- 


gagor, to satisfaction of mortgage debt—Where mortgaged lands 
are sold by the mortgagor, in several portions, at different times, 
and the mortgagee afterwards files a bill to foreclose, the portion 
of land remaining unsold must be first subjected, and then the 
other portions in the inverse order of their alienation; and each 
portion is to be estimated at its present value, irickuding the im- 
provements put upon it by the purchaser.—Mobile Marine Dock 


Insurance Co. v. Huder..... 
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NEW TRIAL. 


1. Conditional grant of new trial.—Under an order granting a new 
trial, ‘‘on payment of the costs within ninety days,” the payment 
of the costs within the prescribed time is a condition precedent 
to the grant of a new trial; and if the costs are not paid until 
after the expiration of the ninety days, the cause may be struck 
from the trial-docket at the next term, and the opposite party be . 
allowed to proceed on his original judgment.—Ez parte Jones. 706 


PARTITION. 


1. Sale for partition under order of probate court.—A sale of land 
for partition among the owners, by commissioners appointed un- 
der an order of the probate court, is a judicial sale, and requires 
the confirmation of the court by which the order.was granted. 
PE Gs WD is 8 cis wassniadivedqccarndvs 08% 06 San 6 88 ecseeecee OBB 
2. Tender of bond or certificate of purchase to purchaser.—In such - 
case, the law does not impose on the commissioners the duty of 
giving or tendering to the purchaser a bond or certificate of pur- 
CRANEC...:.00.0505 srbdvbbicwesestens ieeeet sii wie Bablasdaniaed db obdinde stiiveeboesovoes 5U3 
3. Damages against purchaser on failure to complete sale.—It is an im- 
plied condition of the sale, that if the purchaser fails to complete 
the sale, the lands may be resold on his account; consequently, 
on his failure to complete the sale, he becomes liable for the dif- 
ference between the amount of his bid and the price brought at 
a subsequent resale, as for stipulated damages............ 2.00... 508 


PARTNERSHIP. 


1. Liability of dormant partner.—If a dormant partner is known as 
a member of the firm by one who has dealings with it, actual no- 
tice of the dissolution of the firm must be brought home to such 
person, in order to exonerate the dormant partner from liabilities 
contracted by the firm after his withdrawal—Park v. Wooten’s 
SNR sine hs Sestinn eis sins co ains pebipep canis oak ic endedys cane. AB 
2. Relevancy of evidence showing notice of dormant partner—In an 
action against the personal representatives of a deceased dormant 
partner, on liabilities contracted by the firm after his withdrawal, 
evidence showing that the plaintiff, when he commenced dealing 
with the firm, had notice or knowledge of the fact that the de- 
ceased was then a member of the firm, is relevant and admissible 
SS clic Ba Re Sako d's cew nage ness 8s candies SPepsaees 242 
3. Endorsement by partner, in his own name, of bill belonging to part- 
nership.—Where the legal title to a bill of exchange is in a 
subsisting partnership, it can only be transferred by an eadorse- 
ment in the name of the partnership; yet the endorsement of 
one partner, in his individual name, unless assailed upon some 
adequate ground, transfers the entire equitable right of the 
partnership.—Ala. Coal Mining Co. v. Brainard...... .........- 476 
4. Set-off of partnership against indoiidual debt.—Ia an action on a 
promissory note, by the payee against the maker, a plea averring 
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PARTNERSHIP—continvep. 
that the plaintiff is a member of a partnership which is indebted 
to defendant, but not stating that the debt is due by “judgment, 
bond, covenant, or promise in writing,” (Code, §§ 2142-43,) is 
defective as a plea of set-off.—Ingersoll v. Robinson..... ....... 








PLEADING AND PRACTICE, 
I. Parties. 

1. Who are proper parties plaintiff in action on penal bond.—In an 
action on a penal bond, all the obligees who have sustained 
injuries are proper parties plaintiff, notwithstanding they may 
have severally sustained distinct injuries; and if two of them 
are husband and wife, th@ wife may be joined with her husband. 
Miller v. Garrett....... Rao We ylavn so ate tenets etawse Wie EE cae ake Rrrk te SscHa 96 

2. Same, in action on bill of exchange-——Under the Code, (2 2129,) 

an action on a bill of exchange, or instrument payable in bank 

or at a private banking-house, “must be prosecuted in the 

name of the party reallv interested, whether he have the legal 

title or not.””—Crook v. Douglass........... sdavisde wstcieds OB 

. Same.—Under section 2129 of the ‘Code, ‘this: endorse of a 

bill of exchange, which belonged toa partnership, and which 

was transferred by the endorsement of one of the partners in 

his individual name, may maintain an action thereon in his 

own name.—Ala. Coal Mining Co. v. Brainard............6.se00s000. 476 

4. Who may sue for breach of contract by purchaser we commissioners’ 
sale.—When real estate is sold by commissioners, under an order 
of the probate court, (Session Acts 1856-6, p. 20,) and, on the 
purchaser’s failure to comply with the terms of the sale, is again 
resold under an order of court, the persons to whom it belonged 
may maintain an action against the purchaser, to recover the 
excess of his bid over the price brought at the resale, notwith- 
standing the commissioners who made the sale might also main- 
tain an action against him.—Hutton v. Williams,................000 503 

5. When guardian may sue for ward.—Where an infant is one of 
several joint tenants, whose lands are sold under an order of the 
probate court for partition, his guardian may sue in his own 
name, for the use of the infant, (Code, § 2036,) jointly with the 
other joint tenants, to recover from the purchaser the excess of 
his bid over and above the amount brought at a resale...........4. 503 

6. When wife may sue alone.—When one of several joint tenants, 
whose lands have been sold under an order of the probate court 
for partition, is a married woman, her interest in the proceeds of 
sale, or in the excess of the purchaser’s bid over the price brought 
at a resale, belongs to the corpus, and not to the income or profits 
of her separate estate; consequently, (Code, § 2131,) an action 
to recover such excess should be brought in her name alone, 
without joining her husband-...........:ssssseecsssseeesrseeceeseeeeese . 503 

7. Same.—The rents of the ntemises to the possession of which the 

widow is entitled until her dower is assigned, constitute a part of 
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PLEADING AND PRACTICE—conrtinurp. 
the corpus of her separate estate ; consequently, (Code, § 2131,) an 
action for their recovery must be prosecuted in her name alone, 
notwithstanding she has again married.—Boynton v. Sawyer...... 





II. Decnaration, oR ComMPLAINT. 


8, Sufficiency of complaint for obstructing ancient windows.—An 
averment that the plaintiff was possessed of a dwelling-house, in 
which ‘‘there were, and still of right ought to be, four ancient 
windows, through which the light and air, during all the time 
aforesaid, ought to have entered, and still of right ought to enter 
into the said dwelling-house,” &c., does not confine the plaintiff 
to proof of a right founded solely on Prescription, but is broad 
enough to admit proof of a right founded upon grant, covenant 
or agreement, or upon adverse enjoyment for the period prescribed 
as a bar to actions for the recovery of land.—Ward v. Neal 

. Sufficiency of complaint, in description of account.—In an action‘ 
against husband and wife, seeking to charge the wife’s statutory 
separate estate for “articles of comfort and support of the house- 
hold,” (Code, § 1987,) it is not necessary to specify in the com- 
plaint the several items of which the account is composed.— 
Sharp v. Burns & Coles... ok vm .. 653 

10. Form of complaint in bien on Bill ovandinage oe om of 
complaint prescribed. by the Code, (p. 551,) in an action by the 
endorsee against the acceptor of a bill of exchange, is not sufficient, 
where the plaintiff relies upon an endorsement which transfers 
to him an equitable title merely.—Ala. Coal Mining Company v. 
Brainard 

ll. Difference between counts in trespass and in case.—In an action 
against the master, to recover damages for the burning of a 
dwelling-house by his slave,a count which charges the willful 
burning of the house by the slave, at the instigation and per- 
suasion of the master, is in trespass; while a count which de- 
duces the liability of the master from the fact that, knowing 
the bad character of the slave. he negligently permitted him to 
run at large contrary to law, if it has any legal validity, is in 
case.—Bell’s Adm’r. v. Troy 

12. Misjoinder of counts.—Counts in trespass should not be united 
with counts in case; yet the overruling of a demurrer to the 
entire complaint, on account of such misjoinder, will not work a 
reversal on error, where it appears very doubtful whether the 
counts in case show any legal liability on the part of the defend- 
ant, and a demurrer was sustained to every count but one: there 
being a-reversal on other grounds, the defects in the pleadings 
can be remedied by amendment “bs sp 

13. Averment of criminal prosecution in civil action for donnges, — 
In a civil action against the master, to recover damages for the 
willful burning of a dwelling-house by his slave at his instiga- 
tion and persuasion, an averment that ‘the defendant was duly 
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PLEADING AND PRACTICE—continvep. 
and diligently prosecuted before the grand jury of said county,” 
who inquired diligently into the charges of said burning, and 
found no true bill against the defendant, ‘under very technical 
rules, perhaps, is defective,” if the count does not also allege that 
the defendant’s act of ae eoege and ai gi took place in 
said county.. viet 

14, Averment of ‘plaintd f° S$ proper wn ly in » det wor an : potion ‘by 
husband and wife, as administrator and administratrix, on 
a promissory note given to the wife while sole, and payable 
to her with the addition of the words “ administratrix,” &e., an 
averment in the complaint, that the note “ is now the property 
of the plaintiffs as administrator and administratrix, and is as- 
sets of said estate,” is a sufficient allegation that they hold it as 
assets by transfer.—Milton v. Haden.. 

15. Averment of wofe’s interest in action aguine Alena on viedo 
In ejectment against husband and wife, (Code, § 2151,) the 
marginal statement in the complaint of the names of the parties, 
showing that the defendants are sued as husband and wife, is 
equivalent to an averment that the wife has an interest in the 
defense of the action, or in the lands sued for; and after judg- 
ment on verdict against the defendants, without objection or 
exception on their part, the appellate court will presume that the 
wife had an interest in the subject-matter of the suit, and that she 
was properly joined as a defendant.—Cazalas y. Rodayt......... 





II. Demurrer. 


16. Specification of grounds of demurrer.—A demurrer to a com- 
plaint, not stating any specific grounds of objection, (Code, 
§ 2253,) should be overruled.—Helvenstein vy. Higgason 

17. Same.—A demurrer to a complaint, ‘for the reason that the 
same does not, on its face, show any sufficient cause of action 
against the defendants,” is not a compliance with the requisition 
of the statute, (Code, § 2253,) which requires a distinct specifica- 
tion of the causes of demurrer.—Robbins v. Mendenhall 

18. Demurrer to complaint containing good and bad counts.—A de- 
murrer to an entire complaint, containing several counts, should 
be overruled entirely, if any one of the counts is good.—Ward v. 


IV. PLeas. 


19. When plea of non est factum is necessary.—Section 2279 of the 
Code, construed in connection with sections 2238 and 2280, 
dispenses with proof of the execution of the written instru- 
ment which is the foundation of the action, unless the execu- 
tion thereof is denied by a sworn plea, not only where the 
instrument purports on its face to have been executed by the 
defendant, his partner, agent, or attorney in fact, but where it 
is alleged in the complaint to have been so executed.—Ala. 
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PLEADING AND PRACTICE—continvep. 
Coal Mining Co, v. Brainard... sok gate -+- 476 
20. What is available under gunenad dasue. Under han iii al 
issue in assumpsit, a discharge of the defendant, by the payment 
of the money due the plaintiff under a valid garnishment, is 
available as a defense.—Gunn v. Howell................. .. 144 
21. Plea of set-off.—In an action on.a srenhenny sii fey: the 
payee against the maker, a plea averring that the plaintiff is a 
member of a partnership which is indebted to defendant, but not 
Stating that the debt is due by “judgment, bond, covenant, or 
promise in writing,” (Code, §§ 2142-43,) is defective as a plea of 
set-off.—Ingersoll v. Robinson. ......... .. 292 
22. Error without injury in sutaioing dewareer » openied: ilies —The 
sustaining of a demurrer to a special plea, if erroneous, is er- 
ror without injury, when the record shows that the defendant 
had the full benefit of the same defense under his other pleas ; 
and hence the appellate court will notinquire into the sufficiency 
of such special plea.—Goggins v. Smith’s Adm’r.,............ 683 
28. Error without injury in rejection of bad plea—-The refusal of 
the court to permit the filing of a plea, which is substantially 
defective, amounts only to error without injury—Hughes v. 
The State......-.. RY aL S GE OWN vce NRE W Oba NWS O04 ores 351 





PRESUMPTIONS. i 


See Error ann Apprat, 11-15. 
JUDGMENTS AND Decrees, 2. 
Lurrations, Statute or, 10, 11. 


RAILROADS. 


See Bament, 1. 
Contracts, 9. 


RECOGNIZANCE. 
See Bam. 


REDEMPTION OF REAL ESTATE. 


1. Right of redemption by judgment creditor.—In order to perfect 
a judgment creditor's equitable right of redemption, (Code, § 2120,) 
it is not necessary that he should actually give the debtor credit, 
on his judgment, for a sum equal to ten per cent. on the amount 
bid for the land: it is sufficient that he offers to give the credit to 
the debtor, and pays or tenders to the purchaser the amount pre- 
scribed by the statute.—Moore & Lynes v. Gore...........+-+. 701 
2. Jurisdiction of equity to decree redemption.—A judgment cred- 
itor, having perfected his equitable right of redemption, (Code, 
§ 2120,) may come into equity, to compel a conveyance by the 
purchaser, notwithstanding thestatute gives him a summary rem- 
edy to recover the possession after he has acquired the legal title. 701 
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REHEARING. 

1. Questions of practice.—Where the refusal of the circuit court to 
grant a rehearing, after a final judgment at law, (Code, § 2408,) is 
assigned as error on appeal from the original judgment, but is not 
urged in the argument of the appellant’s counsel, the appellate 
court will not consider whether the application was made in time, 
whether the petition was legally sufficient, or whether an appeal 

lies from the refusal of such application.—Cook v. Patterson,... 102 











SCIRE FACTAS. 
See Ban, 2. 


SECURITY FOR COSTS. 


See Costs, 1-4. 
Error AND APPEAL, @. 


SET-OFF, 
1. Set-off of partnership against individual debt.—In an action on q 
promissory note, by the payee against the maker, a plea averring 
that the plaintiff is a member of a partnership which is indebted 
to defendant, but not stating that the debt is due by “judgment, 
bond, covenant, or promise in writing,” (Coce, §§ 2142-43.) is 
defective as a plea of set-off.—Ingersoll v. Robinson..........,.....292 




















See, also, Dower, 8-9. 










SLANDER. 
1. Damages.—In slander for words spoken imputing larceny, the 
fact that the plaintiff is a minister of the gospel, cannot be con- 
sidered by the jury in estimating the damages, when there is no 
averment of that fact in the complaint, and no claim of special 
damages sustained by plaintiffin that character—Gandy v. Hum- 
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2. Relevancy and admissibility of evidence in rebuttal.—Where the 
slanderous words, which are charged to have been intended as an 
imputation of larceny, are shown to have been spoken in_refer- 
ence to the act of the plaintiff in taking a bond from the de- 
fendant’s possession ; and the defendant has, under the general 
issue, proved the circumstances under which the bond was taken 
from him, the plaintiff may, in rebuttal, show that he acted un- 

der the advice of counsel............. 













SLAVES. 
1. Emancipation of slaves by will.—The case of Atwood's Heirs +. 
Beck, 21 Ala. 590, respecting the validity of a testamentary di- 
rection to an executor to carry slaves to a non-slaveholding State 
and there emancipate them, re-examined and re-affirmed.—Pool 
Ee es ere eer Er Er eae ea 
2. Liability of master for misconduct of slave-—Whether anaction on 
the case lies against the master, to recover damages for the will- 
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SLAVES—continvep. 
ful burning of a dwelling-house by his slave, because he negli- 
gently permitted the slave, who was of known bad character, to 
run at large contrary to law, “is exceedingly doubtful.”—Bell’s 
Adm’r v. Troy 


STATIONERY. 

1. Allowance to circuit clerk for stationery.—The word stationery, 
as used in section 660 of the Code, construed in connection with 
the legislative interpretation given to it in the act of February 
8th, 1858, (Session Acts, 1857-8, p. 45,) includes blank writs, 
subpeenas, witness-certificates, &c., procured by a circuit clerk for 
the use of his office, and actually used in his office—Comm’rs’ 
Court of Pike Co. v. Goldthwaite. ... os ssosscesccssccscoovees 05 + cnnece 


SUMMONS. sd 

1. Validity of summons signed in blank by clerk, and filled up by 
plaintiff’s attorney.—The general and long-continued practice in 
this State, by which the clerk has been accustomed to subscribe 
his name to a blank writ or summons, and deliver it to the plain- 
tiff’s attorney, with verbal authority to the latter to fill up the 
blanks and hand the process to the sheriff, is not violative of any 
statutory provision; and a writ or summons thus issued is valid. 
PE A I ei hlians o natvncinistnen + «608s «po wecceegipeeeunpensyt 


TAXES. 

1. Lien for.——-The 28th section of the ‘act to consolidate the sever- 
al acts of incorporation of the city of Mobile,” (Session Acts 
1843-4, p. 186,) gives a lien for unpaid city taxes on real estate 
alone, and not on personal property.—Daughdrill v. Crosby.... 


TRESPASS. 

1. Who may maintain action.—The owner of a chattel, having gra- 
tuitously loaned it to another, and reserved to himself the right to 
demand its restoration at any time, may maintain trespass against 
one who tortiously takes it from the possession of his bailee. 
Ts eI aii nies enscvscnknunccoenbasbencade socessisbens +0 + . 

2. Difference between counts in trespass and ia case.—In an action 
against the master, to recover damages for the burning of a 
dwelling-house by his slave,a count which charges the willful 
burning of the house by the slave, at the instigation and per- 
suasion of the master, is in trespass; while a count which de- 
duces the liability of the master from the fact that, knowing 
the bad character of the slave, he negligently permitted him to 
run at large contrary to law, if it has any legal validity, is in 
NEG BOUIN so occa eis epee nba sabes one as ans 


TROVER. 
1. What title will sustain action.—Prior actual possession is sufficient 
to sustain an action of trover, against one who afterwards comes 
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TROVER—continvep. 


TRUSTS. 


2. 


into possession without title, or, who receives the possession from 
one who came into possession without title, unless the defendant 
can connect his possession with a better outstanding title in an- 
other.—Cook v. Patterson....... we'd . 102 
When action lies against shivohinsaenan. —Trever ties ‘eguions a 
wareliouse-man, if he has delivered the goods,though by mistake, 
to a third person ; but not if the goods were lost or stolen by 
his negligence ; nor fora mere non-delivery cf the goods, unless 
they are in his possession, and he refuses to deliver them on 
demand.—Ala. & Tenn. R. R. Co. v. Kidd.......... eect eeceteee ee 


Statute of limitations us applied in equity against trustee and cestut 
quetrust—A married woman cannot maintain a bill in equity 
against the executor of a deceased trustee under an ante-nup- 
tial settlement, for the recovery of the slaves conveyed by 
the deed, with an account of their hire and profits, when there 
was a surviving trustee for several years, who might have 
maintained an action for the recovery, but suffered the stat- 
ute of limitations to effect a bar against him; yet, if the exec- 
utor held in subordination to, and in recognition of her 
rights under the deed, her claim is not barred.—Fleming v. 
Gilmer........ piieebie! 3s sebsepaiele 
Jurisdiction of eqnity 0 over yeenaie sittin of seammentiery trusts An 
administrator de bonis non, cum testamento annexo, may come into 
equity, to obtain the aid and direction of the court in the con- 
struction of the testator’s will, where the trusts created by it 
are doubtful, difficult, and embarrassing —Sellers v. Sellers.... 235 
Voluntary executory trust not enforced.—A court of equity 
will not enforce, against the grantor or his representative, a 
voluntary executory trust in favor of a grand-child—Kinnebrew 
v. Kinnebrew...... she pPreewseiee eee Ce be chim Sede hee . 628 
Removal of husband fo om trusteeship of wife’s separate estate.-Sec- 
tion 1994 of the Code does not authorize the removal of the 
husband from the trusteeship of his wife’s separate estate on 
account of his intemperance, when it is not shown that such in- 
temperance seriously interferes with his business habits ; nor on 
account of his immorality, his harshness to his wife and chil- 
dren, and hisinfidelity to the nuptial bed, when it is apparent that 
these things have not unfitted or incapacitated him for the dis- 
creet management and control of his wife’s separate estate ; 
nor on account of his cutting wood for sale to steamboats. from 
lands belonging to the wife, which are not suitable for cultiva- 
tion, and which were purchased for the purpose of using the 
timber in that manner. when it appears that this was done with 
the knowledge of the wife, and without objection on her part 
until after the filing of her bill——Bryan v. Bryan..... svsepoes SOO 
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USURY. 


1. What constitutes usury, or device to evade usury statute.—Where all 
the parties to a bill of exchange reside in this State, the fact that 
it is made payable in another State, with a view, on the creditor’s 
part, of adding the statutory damages to the debt in the event of 
non-payment, does not, of itself, make the contract usurious, nor 
show that it was a mere device to evade the statute against usury. 
Miller v, Bates...... oud 9:0 oid Doieis bq) > 0 o1p'oi4 oavgecsdanods 

2. Same.—A transaction, which originated in an application for a 
loan of money, but which was in form a contract for the sale of 
cotton, held a mere device to evade the statute against usury, on 
proof that the offer to sell the cotton was made in response tothe 
application for a loan; that the price agreed to be paid was three 
cents per pound more than the market value of the cotton, and 
was known to be so by the parties; and that the purchaser’s ne- 
cessities induced him to make the contract, as a means of procur-: 
ing temporary relief by a resale of the cotton.......... 


VENDOR AND PURCHASER. 


1. When purchaser cannot recover money paid under purol contract 
for sale of land.—A purchaser of land, under a parol contract, 
who has gone into and enjoyed the possession for many years, 
cannot recover back a part of the purchase-money which he has 
paid, unless the contract has been rescinded; and the onws is on 
him to prove such rescission.—Donaldson v. Waters 

2. When purchaser may defeat recovery on note given for purchase- 
money of land.—No principle is better settled in this court, than 
that a purchaser of land, who goes into possession under a deed 
or bond for titles from his vendor, cannot resist a recovery on the 
note given for the purchase-money, so long as his possession 
remains undisturbed, on account of his vendor’s want of title, or 

failure to complete the conveyance; and if this principle is not 
applicable, where the note contains a stipulation that it is to be 
void, if the vendor ‘fails to make permanent titles’ to the pur- 
chaser after the latter has discharged a certain deed of trust; yet 
it is incumbent on the purchaser, when seeking to avail himself 
of the discharge of the deed of trust, and the vendor's failure 
thereupon to make title as stipulated, as a defense to an action 
on the note for the purchase-money, to prove notice to the vendor 





















































































































3. When misrepresentation constitutes fraud.—The law is settled in 
this State, that a misrepresentation of a material fact by the ven- 
dor, although made without a knowledge of its falsity, may con- 
stitute a fraud on the purchaser.—Blackman v. Johnson........ 25 

4, When purchaser may rescind in equity.—A purchaser of land 
under a conditional sale, by which a right to re-purchase is re- 
served to the vendor, may obtain a rescission in equity, on ac- 
count of the vendor’s want of title, where the vendor is insol- 
vent, and the possession of the land has never been delivered 

to the purchaser.—Pearson v. Seay 
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of the discharge of the deed of trust.—Helvenstein v. Higgason. 259 
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VERDICT. 
See Criminat Law, 12, 13, 16. 
Huspanp anv Wire, 7. 


WARRANTY. 

1. What constitutes breach of warranty of soundness.—If the plain- 
tiff’s evidence establishes unsoundness at the time of the sale, 
and a consequent diminution of the value of the slave, he is enti- 
tled to recover for a breach of the warranty of soundness, without 
proving that the disease under which the slave was laboring 
several months after the sale, was the same disease with which he 
was afflicted at the time of the sale.—Buford v. Gould 

. Measure of damages for breach of warranty of soundness—In an 
action to recover damages for a breach of warranty of the sound- 
ness of a slave, the measure of damages is, at least, the difference 
between the actual value of the slave at the time of the sale, and 
what would have been his value if sound, together with interest 
on this difference, from the time of the sale, up to the time of the 
trial; and, if the plaintiff has incurred, in consequence of such 
unsoundness, any expenses for necessary medical aid and atten- 
tion to the slave, he may also recover the amount of such expenses. 265 


WILLS. 

1. Execution of will.—Section 1611 of the Code, so far as it relates 
to the signing of the will by the testator, being a substantial 
transcript of the English statute (29th Car. 2d. c. 3) on the same 
subject, must receive the same construction which the English 
statute had received; and thus construed, where the testator 
signed the will by making his mark, though the scrivener wrote 
the wrong name opposite the mark, held a sufficient signing by 
the testator.—Bailey v. Bailey.. - 

. Charge on sufficiency of sinliioen as to attestation of ‘will rs 
charge to the jury, asserting that, “if the evidence does not 
affirmatively show that the subscribing witnesses to the will 
signed it in the presence of the testator, but only leaves the 
matter in doubt as to whether they did so attest it, then the jury 
should find against the will,”—held to have been properly re- 
fused.—Pool v. Pool . sins 

. Emancipation of elaii. he ee tT hes case sof Atuoods Site's 
Beck, 21 Ala. 590, respecting the validity of a testamentary 
direction to an executor to carry slaves to a non-slaveholding 
State and there emancipate them, re-examined and re-affirmed.. 
. Probate of testamentary paper.—-A testamentary paper cannot be 
recognized as valid in any forum until it has been admitted to 
probate.—Kinnebrew v. Kinnebrew 

. Contest of probate.—A proceeding for the probate of a will does 
not assume the form of a pending suit inter partes, although 
notices have been served on the heirs-at-law, and they have em- 
ployed counsel to contest probate, until they have made themselves 
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WILLS—conrinvep. 
parties in the mode provided by law.—Allen v. Prater...... ehetbiie 169 
6. What constitutes undue influence.—The refusal of the court to 
give the several charges asked in this case, on the subject of 
undue influence, tested by the rules established by previous 
decisions, and held correct.—Pool v. Pool. .........-seeee sees 12 
7. Undue influence mixed question of law and faet.—Undue 
influence is not a question of fact for the determination of the 
jury, but a mixed question of law and fact; or, rather, a conclu- 
sion of law from facts in proof............ceerse - 12 
8. Relevancy of evidence showing peafeeeilie of will with testator’ 8 
png: declarations.—It is always competent for the proponent of 
a will, the validity of which is contested, to show that it was 
made in conformity to a fixed determination, entertained and 
expressed by the testator before it was executed; and, on the 
other hand, any evidence is relevant and admissible for the con- 
testant, which tends to show that the will is in conflict with the 
fixed purposes of the testator, as previously declared by him. 
Seale v. Chambliss......... 19 
9. Admissibility of pan eillnk. heen. will, nied we “— 
testator three years prior to the one offered for probate, and mak- 
ing a different disposition of his property, is admissible evidence 
for the contestant.. Peres ~ = 
10. Admissibility of anaes desbbnnsboien rr ee the sites 
nent is also the sole legatee and the executor under the will, his 
declarations and admissions are nana evidence for the con- 
ee eee sistsntsisee ass 38 
11. Constr ustion of will « as 4 to ‘liability * ecesatele to account. 
Where a testator directed that his entire estate should be kept 
together by his wife, as his executrix, “‘to be managed entirely at 
her discretion,” for the use and benefit of his family, the support 
of his wife, and the support and education of his children; and 
further, that she should “not be held to account or to settle with. 
the orphans’ court for her management and possession of” the 
estate,—/eld, that the executrix was entirely exempt from liability 
to account for “the management and possession” of the estate, 
and was also relieved from the duty of settling in the orphans’ 
court, but might be were to make a settlement in iin 
Sellers v. Sellers.............. pei . 235 
12. General rule of sont, as ra iniale pany more yey once 
in will.—It is a general rule in the construction of wills, that 
when a word is used more than once, it is to receive the same 
construction in each case; but an established exception to this 
rule is, that a word having a technical legal meaning, when ac- 
companied in one clause by a context which shows an intention 
that it should be understood in a different sense, and used in 
another distinct clause, in reference toa different subject, without 
such explanatory context, must receive in the latter clause its 
technical meaning.--Lloyd v. Rambo...... baeeis Sees svoccores woo 109 
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WITNESS. 
1. Competency of agent as witness for principal.—tIn an action against 
the owners of a steamboat, to recover damages for injuries 
caused by a collision between their boat and a flat-boat, the 
captain, mate, and engineer of the steamboat, who had charge 
of her at the time of the collision, may be made competent 
witnesses for the defendants by being released.—Weaver v. 
Ala. Coal Mining Co.. cee cine ao 
Competency of printipal d as 5 witwiees for ‘prety Yy. ar an . action 
against the surety alone, on a promissory note executed by him™ 
jointly with his principal, the principal is a competent witness 
for him under section 2302 of the Code, though he was not at 
common law.—Rupert & Cassity v. Elston’s Executor............. 79 
3. Competency of distributee as witness for co-distributee.—In an 
action by one of the distributees of an estate, on which no ad- 
ministration has been granted, for the conversion of property 
which went into his possession after the death of the intestate, 
another distributee of the estate is (Code, § 2302) a “gests 
witness for him.—Cook v. Patterson....... 102 
4. Competency of witness as affected by datordet: —The ‘plaintiff ir in 
a judgment against a garnishee is a competent witness for the 
latter, when sued by his former creditor, to prove Sow of the 
judgment.—Gunn v. Howell............ . 144 
5. Same.—A transferror by delivery, of the enttitabile title ho a sa; 
is not incompetent as a witness for the transferree, under section 
2302 of the Code.—Eaton v. Kirkman.. Pe . 272 
6. Same.-—-One of the commissioners by whine land § is : sold, shee 
an order of the probate court, for partition ameng the owners, is 
a competent witness (Code, § 2302) for the owners of the land, 
in an action brought by them against the purchaser at the sale, 
to recover the excess of his bid above the amount brought at a 
resale after his failure to wide with the terms of the sale-—Hut- 
ton v. Williams......... ... 503 
7. Competency of assignor as  witeien Ser ee aiwignde. io —-hdilena the 
assignor or transferror is not a competent witness for the assignee 
or transferree, (Code, § 2290,) to prove the cause of action; yet 
he is competent to disprove a payment, release, or other matter 
in discharge of the debt.—-Eaton v. Kirkman................. 272 
8. Examination of witness.—It is discretionary with the primary 
court to permit a leading question to be put by a party to his own 
witness, and its action in this regard cannot be revised on error. 
Sayre v. Durwood..........,..... ‘ 4 
9. Cross-examination. -" party atin w ante a witness, is s called 
may, on cross-examination, test the strength and accuracy of his 
recollection of the matters testified to by him, and show his con- 
nection with the facts, the interest he took in the transactions of 
which he speaks, and his bias or feeling in the cause; and unless 
the record clearly shows that improper indulgence was allowed on 
such cross-examination, or that facts palpably irrelevant and im- 
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WITNESS—continvep. 
material were elicited, the appellate court will not revise the ac- 
tion of the primary court as to er permitted.—Seale v. 
Chambliss . . bigiaee ote ob x, Sapdogesteennees ‘ 
10. Mode of iamenbing witem is ‘waieony of a salina a on 
a point wholly immaterial to the issue cannot be impeached or 
contradicted. . a@ ebe ; 
1i. Same.—If a oilinnnes dunten, 3 on cross- o-auasidetien, that he made 
a statement as to any matter not relevant to the issue, he cannot 
be contradicted in reference to it, . ’ 
12. Same.—The rule which regeleane a uti, wthlie pa ingens a 
witness by proof of prior contradictory statements, to lay a predi- 
cate for so doing by inquiring of the witness whether or not he 
made such statements, is applicable to a case in which the con- 
tradictory statements were made in the written deposition of the 
witness taken in a prior case between the same parties.—Hughes 
v. Wilkinson... nei ‘ os Bb Sars 
13. Same.—The refusal of the count te, pereit a rete to impeach 
his own witness, when recalled and examined by his adversary, is 
not revisable on error or appeal.—Gandy v. Humpbhries:... ...... 
14, Re-examination.—When the accuracy of a witness’ memory, 
or of his statements, has been somewhat impeached on cross-ex- 
amination, he may be asked, on re-examination by tne party who 
introduced him, if his attention was not particularly directed at 
the time of their occurrence to the facts about which he testified, 
and why the circumstances detailed by him were impressed on 
his memory.—Bell’s Adm’r v. Troy.. ot dove 
15. Relevancy of evidence sustaining Siaaeeilial: aia ae einen, 
having been questioned, on cross-examination, as to his testimony 
before the committing magistrate, and having admitted that he 
then made statements inconsistent with his testimony on the 
trial, may, on re-examination, state that such former testimony 
was induced by threats of personal violence on the part of an 
opposing witness.—Lewis v. The State. . P 
16. Sume.——When a witness has denied, on erone-¢unnsination, ‘that 
he attempted to suborn an opposing witness by threats of per- 
sonal violence, and has been discredited on that point, he may be 
sustained by proof of his general character for truth and veracity 
17. Examination of parties as witnesses.—When the plaintiff has 
proved the correctness of his account by his own oath, (Code, 
§ 2313,) the defendant cannot elicit new facts from him on cross- 
examination, and then contradict them by his own oath.—West 
Vi. ORIN ois octie 0's dle co etecvosdsccsbnss ses ve Wee cg seeded atelier’ 
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See Summons. 
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